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PREFACE  TO  THE  SECOND  EDITION. 


I  HAVE  endeavoured  in  this  edition  to  make  the 
work  more  complete  by  adding  chapters  on  the 
execution  of  wills  and  other  cognate  subjects.  A 
short  chapter  has  also  been  added  on  the  powers 
which  it  is  usual  to  confer  upon  the  trustees  of  wills. 
I  have  done  my  best  to  correct  the  mistakes  and 
supply  the  omissions  of  the  first  edition.  With  the 
exception  of  some  small  matters  of  detail^  the 
arrangement  remains  unaltered.  The  cases  will  be 
found  brought  down  to  May,  1881.  References  to 
some  cases  which  were  reported  too  late  to  be 
inserted  in  the  text  have  been  added  in  the  Index. 
My  best  thanks  are  due  to  my  friend  Mr.  J.  F.  H. 
BetheU  of  Lincoln's  Inn  for  many  useful  suggestions. 

83,  Chancebt  Lake, 
Jidy,  1881. 
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The  fact  that  the  last  comprehensive  treatise  on  the 
Construction  of  Wills  is  now  fifteen  years  old,  might 
alone  be  a  sufficient  justification  of  a  new  work  on  the 
subject.  Whether  it  is  a  sufficient  justification  of  the 
work  now  offered  to  the  profession,  experience  alone 
can  show.  My  object  has  been  to  produce  something 
more  compendious  than  Jarman's  classical  work — the 
scheme  of  which,  involving  the  statement  of  cases  at 
length,  would  now  be  very  cumbereome,  in  conse- 
quence of  the  large  accumulation  of  cases  since  the 
last  edition  of  his  work  ;  and  on  the  other  hand,  some- 
thing more  detailed  and  elaborate  than  Mr.  Vaughan 
Hawkins'  useful  little  book.  I  may  say  at  once  that 
without  Jarman's  book,  my  own  would  probably  never 
have  been  written.  But  I  have  throughout  used  his 
work  rather  as  a  guide  than  a  key  to  the  authorities. 
In  details  I  have  consulted  Mr.  Vaughan  Hawkins 
only  incidentally,  though  the  geneml  scheme  of  his 
book  has  served  in  the  main  as  the  model  for  my  own. 

The  value  of  authority  in  questions  of  testamentary 
construction  has  so  frequently  been  called  in  question 
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of  late,  that  it  may  perhaps  be  allowable  to  say  a  few 
words  as  to  the  point  of  view  from  which  the  present 
work  has  been  written. 

No  two  wills  are  alike,  it  is  said  ;  it  is  therefore 
useless  to  cite  a  decision  upon  one  will  as  governing 
the  interpretation  of  another  ;  one  man's  "nonsense'* 
affords  no  clue  to  the  meaning  of  another  man's  "  non- 
sense." 

Such  expressions  as  these  are  very  natural,  and  as  a 
protest  against  hard  and  fast  rules  of  construction,  very 
valuable.  The  stream  of  English  law  is  so  continuous, 
and  the  mass  of  reported  decisions  so  enormous,  that 
very  few  points  arise  in  practice  upon  which  it  is  not 
possible  to  cite  some  more  or  less  appropriate  authority. 
Counsel,  in  their  anxiety  to  omit  nothing  which  may 
support  their  client's  interests,  overlay  their  argument 
with  cases,  the  majority  of  which  have  no  more  than  a 
superficial  resemblance  to  the  point  in  question.  It  is 
no  wonder  that  judges,  wearied  with  the  citation  of 
irrelevant  cases,  have  sometimes  gone  so  far  as  to 
object  to  the  citation  of  cases  upon  the  construction  of 
wills  altogether.  And  often  the  argument  fix)m  autho- 
rity is  carried  further.  It  is  contended  that  there  is 
some  hard  and  fast  rule  which  is  to  be  applied  regard- 
less of  the  words  of  the  will  and  the  intention  of  the 
testator.  The  assumption  of  rules  of  construction  in 
this  sense  is  an  almost  unmixed  evil.  It  tends  to 
divorce  law  from  common  sense,  and  to  reduce  it  to  a 
set  of  technicalities  which  none  but  the  initiated  can 
understand.  Unfortu nately  this  point  of  view  has  not 
been  without  its  influence  upon  English  law.     The 
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most  Striking  instance  of  it  is  perhaps  the  doctrine  of 
general  and  particular  intention.  As  now  interpreted 
in  the  sense  that  technical  words  must  have  their  legal 
effect,  this  doctrine  would  be  identical  with  the  modern 
doctrine  that  a  testator  must  mean  what  he  has  said^ 
were  it  not  for  the  survival  of  the  older  doctrine  in 
the  so-called  rule  in  Shelley  s  case.  In  this  applica- 
tion of  it,  the  rule  is  not  simply  that  technical  words 
must  have  their  legal  effect,  but  that  technical  words 
must  have  their  effect  notwithstanding  the  strongest 
and  clearest  expression  of  intention  on  the  part  of  the 
testator  short  of  an  express  interpretation  clause,  that 
the  words  were  not  used  technically.  That  a  devise  to 
a  man  for  life  with  remainder  to  his  heirs  should  give 
the  ancestor  the  immediate  fee,  must  always  remain 
incomprehensible  to  common  sense,  however  satisfacto- 
rily the  learned  may  be  able  to  trace  the  origin  of  the 
rule  in  a  state  of  things  long  gone  by.  The  rule  in 
Shelley's  case  is  in  &ct  a  disgrace  to  the  rational  spirit 
of  English  law,  and  it  is  to  be  hoped  that  it  may  soon 
be  abolished  by  the  Legislature,  as  it  has  long  since 
been  in  America. 

Another  and  more  recent  instance  of  an  attempt  to 
establish  hard  and  fest  rules  of  construction  may  be 
found  in  the  rules  laid  down  in  Edwards  v.  Edwards. 
In  all  probability  Lord  Romilly  only  intended  those 
rules  to  be  convenient  heads  for  arranging  decided 
cases,  and  so  far  as  they  accurately  extracted  the  ratio 
decidendi  of  those  cases,  they  were  very  valuable. 
But,  in  course  of  time,  they  came  to  have  a  value  inde- 
pendently of  the  cases  upon  which  they  were  based. 
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and  there  can  be  no  doubt  that  the  so-called  fourth 
rule  which  was  laid  down  in  terms  more  general  than 
decided  cases  justified,  came  to  be  applied  to  new 
cases  ab  extra  without  much  consideration  of  the  lan- 
guage of  the  particular  testator.  The  consequence  was 
the  sacrifice  of  the  wishes  of  the  individual  to  the  cer- 
tainty of  the  law ;  and  had  not  a  decision  of  the  House 
of  Lords  intervened  to  reduce  the  rule  within  its  proper 
limits,  there  would  have  been  another  instance  of 
language  meaning  one  thing  to  a  layman  and  a 
totally  different  thing  to  a  lawyer. 

So  far  then  it  may  be  said  there  are  no  rules  of  con- 
struction but  only  decided  cases.  A  testator  can  only 
mean  what  he  has  said,  and  his  meaning  is  to  be 
gathered  by  a  careful  study  of  the  language  he  has 
used.  On  the  other  hand,  admitting  all  this,  it  does 
not  therefore  follow  that  the  construction  of  a  will  is 
to  be  left  entirely  to  the  discretion  of  the  individual 
judge,  unfettered  by  precedent  or  authority,  though 
occasional  dicta  of  judges  might  be  cited  in  support  of 
such  a  position. 

The  principles  of  law  applicable  to  the  construction 
of  wills  must  be  the  same  as  those  applicable  to  other 
matters. 

Law  is  no  more  than  the  expression  of  the  meaning 
of  the  acts  of  men  in  their  relations  with  one  another, 
when  viewed  by  the  most  enlightened  common  sense  of 
the  day.  There  is  no  abstract  law  to  be  applied  like  afoot 
rule  to  facts ;  but  law  is  the  facts  viewed  in  their  natural 
bearings  with  reference  to  each  other.  It  follows  that, 
if  thefacts  are  the  same,  the  same  consequences  ought  to 
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be  deduced  from  them.  The  difficulty  consists  in  dis- 
covering whether  the  facts  are  the  same  or  not.  In 
one  sense,  no  doubt,  the  fiicts  never  are  absolutely 
identical  There  must  at  least  be  a  difference  of  time, 
and  this  in  itself,  considering  the  continuous  change  in 
social  life,  is  an  important  factor.  But  the  question  is 
not  whether  the  facts  are  absolutely  idelitical,  but 
whether  a  fresh  set  of  facts  can  be  fairly  distiuguished 
from  an  earlier  set.  If  not,  judges  have  always  con- 
sidered themselves  bound  by  the  interpretation  put 
upon  such  facts  by  their  predecessors  ;  and  when  there 
have  been  repeated  adjudications  upon  similar  sets  of 
&cts,  by  a  process  of  analysis  and  classification,  reject- 
ing immaterial  distinctions  and  selecting  essential 
points  of  similarity,  what  may  be  called  a  rule  of  law 
is  established.  But  rules  of  law  in  this  sense  as  dis- 
tinguished from  rules  of  policy,  or  from  rules  of  law 
established  by  legislative  enactment,  only  mean  that 
the  Courts  have  taken  a  particular  view  of  a  certain 
set  of  facts,  and  will  do  so  again  if  similar  facts  arise. 
This  process  is  inevitably  subject  to  a  twofold  danger ; 
a  strong  judge  will  be  more  likely  to  distinguish  cases, 
he  will  look  upon  precedent  as  a  guide  and  not  as  a 
master.  A  judge  of  a  less  independent  spirit  will 
dwell  more  upon  resemblances,  he  will  be  more  anxious 
to  shelter  himself  under  authority.  The  inclination  of 
the  one  to  adapt  the  law  to  the  changing  conditions  of 
life  has  the  accompanying  disadvantage  of  unsettling 
it,  while  the  other  tends  to  make  the  law  antiquated, 
though  he  leaves  it  certain. 

No  doubt  in  the  case  of  wills  tliere  is  this  dis- 
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tinction.  The  facts  here  are  the  words  employed  by 
the  testator,  and  since  language  is  a  much  more  ade- 
quate instrument  for  conveying  subtleties  of  meaning 
than  any  other  form  of  expression,  the  facts  are  of 
necessity  exceedingly  complex.  It  is  moreunlikely  that 
imdistinguishable  sets  of  facts  have  already  been  adju- 
dicated upon  in  the  case  of  wills  than  in  any  other 
branch  of  law ;  but  if  they  have  been  the  subject  of 
decision,  a  Court  of  co-ordinate  jurisdiction  is  as  much 
bound  by  those  decisions  in  the  cases  of  wills  as  in  any 
other  branch  of  law.  The  freq  uent  dicta,  therefore,  to  be 
found  in  the  reports  against  citing  cases  upon  the  con- 
struction of  wills  only  come  to  this,  that  it  is  useless 
to  cite  cases  which  have  no  application,  and  that  in  all 
probability  the  cases  cited  will  be  found  to  have  none. 
Even  with  regard  to  this  latter  point  it  will  not  be 
safe  to  be  too  confident.  Cases  of  construction  are  so 
numerous,  originality  even  in  **  nonsense"  is  so  rare, 
that  there  will  nearly  always  be  similar  cases,  or,  at 
any  rate,  cases  instructive  even  by  their  distinguish- 
ability. 

The  present  work  has  been  written  from  the  point 
of  view  which  I  have  thus  endeavoured  to  indicate. 
Wherever  rules  of  construction  are  spoken  of  in  the 
following  pages,  the  meaning  is,  that  certain  words 
have  received  a  particular  interpretation  by  the  Courts, 
and  that  words  not  reasonably  distinguishable  will  re- 
ceive the  same  interpretation  when  they  occur  again, 
or,  in  other  words,  that  certain  rules  of  construction 
will  prevail  in  the  absence  of  an  intention  to  the  con- 
trary.    The  rules  of  construction  here  discussed  are, 


PREFACE   TO   THE  FIKST   EDITION.  XIU 

in  fact,  no  more  than  a  collection  of  argum^its  for  or 
against  the  different  constructions  which  may  sug- 
gest themselves  in  the  interpretation  of  the  meaning 
of  testators. 
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A  CONCISE  TREATISE  ON  WILLS. 


CHAPTER  I. 

BY  WHAT  LOCAL  LAW  WILLS  ARE  REGULATED. 

A  WILL,  80  far  as  it  relates  to  immovable  property,  must  win  of 
be  made  in  accordance  with  the  formalities  required  by  ny^^' 
the  law  of  the  land  where  the  immovable  property  is 
situated. 

Immovable  property  for  this  purpose  includes  leaseholds ;  Lmm- 
the  validity  and  construction,  therefore,  of  wills  so  far  as 
they  affect  leaseholds  in  England,  must  be  governed  by 
English  law.    Freke  v.  Lord  Carhery,  16  Eq.  461 ;  In 
boni8  Gentili,  I.  R.  9  Eq.  541. 

Wills  of  personalty  made  in  execution  of  powers  are  wm  under 
valid,  if  made  in  accordance  with  the  instrument  creating  P®^®*"* 
the  power  without  reference  to  the  domicile  of  the  testator. 
TatnaU  v.  HavJcey,  2  Moo.  P.  C.  342;  In  bonis  Alexander, 
6  Jur.  N.  S.  354;  29  L.  J.  P.  93 ;  1  Sw.  &  T.  454,  n.;  In 
bonis  HallybvHon,  1  P.  &  D.  90. 

A  power  to  appoint  personalty  by  will,  given  by  an 
instrument  executed  in  England,  may  be  exercised  by  any 
valid  will,  whether  executed  in  accordance  with  the  Wills 
Act  or  not.  D'Huart  v.  Harhms,  34  L.  J.  Ch.  311 ;  11 
Jur.  N.  S.  633 ;  34  B.  324. 

By  24  &  25  Vict.  c.  114,  which  extends  only  to  testa- 
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mentary  instruments  made  by  persons  dying  after  the 

6th  August  1861,  it  is  enacted — 
Wills  1.  Every  will  and  other  testamentary  instrument  made 

of  the  out  of  the  United  Kingdom  by  a  British  subject  (whatever 
to*^  ad-  ™^y  ^  *^®  domicile  of  such  person  at  the  time  of  making 
mittedif    i]^q  same,  or  at  the  time  of  his  or  her  death)  shall,   as 

made  ac- 

oording  to  regards  personal  estate,  be  held  to  be  well  executed  for 

the  place    the  purpose  of  being  admitted  in  England  and  Ireland  to 

^^^®        probate,  and  in  Scotland  to  confirmation,  if  the  same  be 

made  according  to  the  forms  required  either  by  the  law  of 

the  place  where  the  same  was  made,  or  by  the  law  of  the 

place  where  such  person  was  domiciled  when  the  same  was 

made,  or  by  the  laws  then  in  force  in  that  part  of  Her 

Majesty's  dominions  where  he  had  his  domicile  of  origin. 

See  In  bonis  De  la  Saussage,  3  P.  &  D.  42;  In  bonis 

Donaldson,  3  P.  &  D.  45 ;  In  bonis  Lacroix,  2  P.  D.  94 ; 

In  bonis  Gatti,  27  W.  R  323. 

Wills  2.  Every  will  and  other  testamentary  instrument  made 

xuauG  ill  w 

the  king-    within  the  United  Kingdom  by  a  British  subject  (whatever 
admitted*  may  be  the  domicile  of  such  person  at  the  time  of  making 
if  made      the  Same,  or  at  the  time  of  his  or  her  death)   shall,  as 
to  local      regards  personal  estate,  be  held  to  be  well  executed,  and 
^**^®*        shall  be  admitted  in  England  and  Ireland  to  probate,  and 
in  Scotland  to  confirmation,  if  the  same  be  executed  accord- 
ing to  the  forms  required  by  the  laws  for  the  time  being 
in  force  in  that  part  of  the  United  Kingdom  where  the 
same  is  made.     See  In  bonis  Gaily ,  1  P.  D.  438. 
Change  of      3.  No  wiU  or  other  testamentary  instrument  shall  be 
norJoin-   held   to    be    revoked   or   to   have   become   invalid,  nor 
validate     ^^\   the   Construction  thereof  be  altered,  by  reason  of 
any  subsequent  change  of  domicile  of  the  person  making 
the  same. 

It  is  doubtful  whether  the  vdll  of  a  British  subject  made 
in  Scotland,  where  a  will  is  not  revoked  by  marriage,  would 
be  revoked  by  the  subsequent  acquisition  of  an  English 


DOHIOILE.  3 

domicile  and  the  maniage  of  the  testator.     In  bonis  Reid, 

1  P.  &  D.  74. 

The  validity  of  wills  of  personal  property,  except  in  the  case  Domicile. 
of  British  subjects  dying  after  August  1861,  is  governed  by 
the  law  of  the  testator's  domicile  at  the  date  of  the  death. 
Anstrviher  v.  Ghalmer,  2  Sim.  1 ;  Stanley  v.  Bemes,  3 
Hagg.  373 ;  Price  v.  Dewhurst,  8  Sim.  279 ;  4  M.  &  Cr.  76; 
Preston  v.  MdmU,  8  CI.  &  F.  1 ;  Craigie  v.  Levrim,  3  Curt. 
435 ;  De  Zichy  Ferraris  v.  Lord  Hertford,  3  Curt.  468 ; 
Bremmer  v.  Freeman,  10  Moo.  P..  C.  306;  Enohin  v. 
Wylie,  10  H.  L.  1 ;  see  Eames  v.  Hacon,  16  Ch.  D.  407. 

L^islative  changes  in  the  law  of  the  country,  where  the 
deceased  was  domiciled,  made  after  his  death,  though  with 
express  reference  to  his  will,  cannot  be  considered  in 
deciding  upon  the  right  to  have  the  will  proved  in  this 
country.    Lynch  v.  Prornsio'nal  Oovemrfient  of  Paraguay ^ 

2  P.  &  D.  268. 

The  administration  of  the  personal  property  of  a  deceased  DomicQe 

ffovonui 

person,  whether  a  British  subject  or  not,  including  the  adminiB- 
construction  of  his  will,  is  governed  by  the  law  of  the  consfarac^ 
testator's  domicile  at  the  time  of  his  death.    Enohin  v.  *^?,?  ^^ 

will. 

Wylie,  10  W.  R.  467;  10  H.  L.  1. 

In  matters  of  procedure,  such  as  payment  of  interest  on 
l^acies,  the  Court  follows  its  own  practice.  Hamilton  y. 
Dallas,  38  K  T.  N.  S.  215. 

The  question  of  domicile  is  independent  of  naturalisation  Domicile 
and  allegiance.     Udny  v.  Udny,  L.  B.  1  H.  L.  Sc.  441 ;  dent  of 
Haldane  v.  Eckford,  8  Eq.  631 ;  Bnmel  v.  Brrnid,  12  Eq.  •"^^^'^ 
^99 ;  Douglas  v.  Douglas,  12  £q.  617.    The  following  cases 
on  this  point  are  overruled : — Moorhouse  v.  Lord,  10  H.  K 
272;  In  re  CapdetneUe,  2  H.  &  C.  985;  A.-G.  v.  Countess 
de  Wahlstatt,  3  R  &  C.  374-,  Jopp  v.  Wood,  34  B.  88; 
13  W.  R.  481 ;  Maltass  v.  MaUass,  1  Rob.  67. 

According  to  English  law  every  person  has  a  domicile. 
If  a  domicile  oi  choice  has  not  been  acquired,  the  law 

B   2 
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attributes  to  him  a  domicile,  which  may  be  called  his 
domicile  of  origin. 

^^<JJ^of      '^^^  domicile  of  origin  of  a  legitimate  child  is  that  of 

children,  its  father,  of  an  illegitimate  child  that  of  its  mother. 
Dalhovsie  v.  Macdouall,  7  CI.  &  F.  817 ;  Munro  v.  Munro, 
7  CI.  &  F.  842  ;  Re  Patten,  6  Jur.  N.  S.  151. 

After  the  death  of  their  father  the  domicile  of  in&nt 
children  is  the  domicile  of  the  mother  as  long  as  she 
remains  a  widow.  Potinger  v.  Wightman,  3  Mer.  67  ;  see 
Johnston  V.  Beaftie,  10  CI.  &  F.  42,  66. 

It  is  unsettled  whether  the  capacity  of  the  widow  to 
alter  the  domicile  of  her  infant  children  is  not  lost  on  her 
second  marriage.  See  Dicey  on  Dotn.,  102,  citing  RycM  v. 
Kennedy,  40  N.  Y.  Sup.  Ct.  347,  where  it  was  held  that 
upon  remarriage  of  the  widow  the  domicile  which  infants 
had  immediately  before  the  mother's  remarriage  remained. 

Of  lonatio.  The  domicile  of  a  person,  who  is  a  lunatic  when  he 
attains  his  majority  and  so  remains  up  to  the  time  of  his 
death,  changes  with  that  of  his  father  in  the  case  of  a 
legitimate  child  and  with  that  of  his  mother  in  the  case  of 
an  illegitimate  child,  when  there  is  no  committee  of  the 
person.    8haiy>e  v.  Crispin,  1  P.  &  D.  611. 

It  is  doubtful  whether  a  guardian  can  change  an  infant's 
domicile.    Douglas  v.  Douglas,  12  Eq.  617,  626. 

Of  married      The  domicile  of  a  married  woman  at  any  given  time  is 

woman. 

the  domicile  of  her  husband  at  that  time.  Warrender 
V.  Warrender,  2  CI.  &  F.  488 ;  Dalhousie  v.  Jlta^cdouaU,  7 
CL  &  F.  817 ;  Whitc<mb  v.  Whitcomb,  2  Curt.  361 ;  Dolphin 
V.  Robins,  7  H.  L.  390 ;  BeU  Y.Kennedy,  L.  R 1  H.L.  Sc.  307. 

A  married  woman  living  apart  from  her  husband  under 
an  agreement  for  a  separation  has  no  power  to  change 
her  domicile  by  her  own  act.  Warrender  v.  Warrender, 
2  CI.  &  F.  488.    In  re  Daly's  Settlement,  25  B.  456. 

After  a  decree  for  a  divorce  the  wife  can  select  her  own 
domicile.     Williams  v.  Dormer,  2  Rob.  505. 
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It  would  seem  that  the  same  rule  should  applj  after  a 
judicial  separation.  See  Dolphin  v.  Robins,  7  H.  L.,  pp. 
416,  420 ;  Le  Sueur  v.  Le  S^ceur,  1  P.  D.  139 ;  2  P.  D.  79. 

Persons  entering  the  military  service  of  any  state  acquire  Military 
the  domicile  of  that  state.    President  of  United  States  v. 
Drummond,  12  W.  R  701;  33  B.  449. 

But  the  domicile  of  a  person  domiciled  within  the 
United  Kingdom,  for  instance  in  Jersey,  is  not  changed  by 
entering  the  military  service  of  the  Crown.     Re  Patten, 

6  Jur.  N.  S.  151 ;  Browi^  v.  Smith,  15  B.  444 ;  Yelverton 
V.  Yelverton,  29  L.  J.  P.  34 ;  1  Sw.  &  T.  574. 

Entry  into  the  service  of  the  East  India  Company  East  India 
formerly  effected  a  change  of  domicile.     Bruce  v.  Bruce,  gervice. 

2  B,  &  P.  229,  n. ;  6  B.  P.  C.  566 ;  Munroe  v.  Douglas, 
5  Mad,  379 ;  Forbes  v.  Forbes,  Kay  341 ;  Craigie  v.  Lewi/n, 

3  Curt.  435. 

The  domicile  of  origin  endures  until  an  actual  change  is 
made  by  which  another  domicile  is  acquired.  Bell  v. 
Kermedy,  L.  K  1  H.  L.  Sc.  307 ;  Ormnaney  v.  Bingham,, 
cit  5  Ves.  757 ;  SomervUle  v.  Lord  Somerville,  6  Ves.  749, 
786 ;  Moore  v.  Budd,  4  Hag.  346 ;  Munro  v.  Munro,  7 
CL  &  F.  842,  876 ;  Countess  of  Dalhousie  v.  Macdouall, 

7  CI.  &  F.  817;  A.-G.  v.  Dunn,  6   M.  &  W.  511;  De 
Bonneval  v.  De  Bonneval,  1  Curt.  856. 

A  domicile  of  choice  is  acquired  by  a  person  who  fixes  Domicile 
his  sole  or  principal  residence  in  a  country  which  is  not  his  ^     ^^' 
country  of  origin  with  the  intention  of  residing  there  for  a 
period  not  limited  as  to  time.     King  v.  FoxweU,  3  Ch.  D. 
518 ;  Drevon  v.  Drevon,  12  W.  R  946  ;  The  Harmony,  2 
Rob.  Ad.  322 ;  Bempde  v.  Johnstone,  3  Ves.  1 98. 

A  person  may  by  the  duties  of  his  position  or  by  his  Diaability 
profession  be  disqusJified  from  acquiring  a  domicile  ofdo^^'^ 
choice.  ^^  <^^^^^- 

Thus  it  seems  that  an  officer  holding  a  commission  from 
the  Crown  cannot  acquire  a  new  domicile  unless  he  is  on 


6  BY  WHAT  LOCAL  LAW   WILLS   ARE  REGULATED. 

half-pay.     Craigie  v.  Levrin,  3  Curt.  435;   Hodgson  v. 

De  Beauderc,  12  Moo.  P.  C.  285 ;  CockreU  v.  CackreU,  25 

L  J.  Ch.  730. 
Ambaaa*-       But  there  is  nothing  in  the  position  of  an  ambassador 
peer.  or  peer  of  the  realm  to  prevent  the  acquisition  of  a  domicile 

of  choice.     Heath  v.  Samson,  14  B.  441 ;   A.-O.  v.  Kent,  1 

R  &  C.  12 ;  Hamilton  v.  Dallas,  1  Ch.  D.  257. 
Oompul-         A  domicile  of  choice  can  only  be  acquired  by  choice, 
dence.       therefore  a  compulsory  residence  abroad  as  a  refugee,  or  to 

avoid  creditors,  will  not  effect  a  change  of  domicile,  unless 

followed  by  voluntary  adoption  of  the  new  domicila    De 

Bonneval  v.  De  Bonneval,  1  Gurt  864 ;  Pitt  v.  PUt,  12 

W.  R  1089. 

Similarly  residence  abroad  in  the  performance  of  a 

public  duty,  such  as  that  of  judge,   military  officer  or 

consul,  does    not  in  itself   confer  a    foreign     domicile. 

A.-O,  V.  Eowe,  1  H,  &  C.  31 ;  A,'0.  v.  Napier,  6  Ex.  217 ; 

Sharpe  v.  Griepin,  1  P.  &  D.  611. 
Besidenoe      A  person  compelled  to  go  abroad  for  the  sake  of  his 
health.*  ^  health  would  probably  not  acquire  a  foreign  domicile.  See 

Johnston  v.  Beattie,  10  01.  &  F.  42,  p.  138. 

But  where  a  foreign  countiy  is  selected  as  a  residence 

in  the  hope  or  opinion  that  it  may  be  better  suited  to 

the  health  or  constitution,  a  domicile  of  choice  may  be 

acquired.    Hoskins  v.  Matthews,  8  D.  M.  &  G.  13. 
Domidle        Domicile  of  choice  is  a  mixed  question  of  intention  and 
oonxti-       fact ;  there  must  be  an  intention  to  reside  permanently  in 
wmpleted  ^  particular  country,  followed  by  actual  residence.     Where 
intentiou.   ^jj^    intention  is  clear,  length   of   residence  would    be 

immaterial 

Where  there  is  no  direct  evidence  of  intention,  length 

of  residence  is  material  as  showing  what  the  intention 

was. 
Thus  a  fixed  intention  to  adopt  a  certain  plaice  as  a 

domicile,  followed  by  arrival  at  that  place,  would,  it  seems, 
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at  once  constitute  that  place  a  domicile.     Bell  v.  Kennedy, 
L.  R  1  H.  L.  Sc.  307. 

The  fact  of  residence  in  a  particular  place  will  not  con-  Quarent 

quo  se 

stitute  that  place  a  domicile  of  choice  so  long  as  the  conferat 
person  residing  is  in  search  of  some  permanent  place  of 
residence,  and  has  not  made  up  his  mind  where  it  shall  be. 
Bell  V.  Kennedy,  L.  R.  1  H.  L.  Sc.  307 ;  Whicker  v.  Hvme, 
7  H.  L.  124. 

By  permanent  residence  must  be  understood  residence  Perma- 
to  which  no  definite  limit  of  time  can  be  assigned.  dence. 

Thus  residence  abroad  with  a  view  to  making  a 
fortune  will  effect  a  change  of  domicile.  LycM  v. 
Paton,  25  L.  J.  Ch.  746 ;  AUardice  v.  Onslmv,  33  L.  J. 
Ch.  434. 

So  an  intention  to  reside  in  a  country  as  long  as  another 
person  lives  is  in  effect  an  intention  to  reside  permanently. 
Anderson  v.  LcmeuviUe,  9  Moo.  P.  C.  325. 

Where  a  person  has  in  fact  taken  up  a  permanent  resi-  intention 
dence  in  a  country,  that  country  will  be  his  domicile  not-  ^  ^'"™- 
withstanding  an  intention  to  retain  his  domicile  of  origin, 
or  some  other  domicile.  A.-O.  v.  Kent,  1  H.  &  C.  12 ;  A,-0. 
V.  Fitzgerald,  3  Dr.  610;   In  re  Steer,  3  H.  &  N.  694; 
Dimcet  V.  Oeoghegan,  26  W.  E.  825 ;  9  Ch.  D.  441.     See 
too,  Stanley  v.  Bemes,  3  Hag.  373 ;  Anderson  v.  Laneu- 
viUe,  9  Moo.  P.  C.  325 ;  In  bonis  Raffenel,  3  Sw.  &  T.  49  ; 
Stevenson  v.  Masson,  17  Eq.  78. 

Where  a  person  has  two  residences,  the  place  where  he  Two 
usually  resides  with  his  wife  and  family  will  be  considered  «**<*®°<^®^ 
his  place  of  domicile.    Forbes  v.  Forbes,  Kay,  341 ;  Aitche- 
son  v.  Dixon,  10  Eq.  589 ;  Piatt  v.  A.-O,  of  New  Sovih 
Wales,  3  App.  C.  336. 

Where  a  domicile  of  choice  is  abandoned,  the  domicile  Bevival  of 

domicile  of 

of  origin  is  revived  until  a  fresh  domicile  of  choice  is  origin. 
acquired.     The  Indian  Chief,  3  Bob.  Adm.  12 ;  In  bonis 
BlonrJii,  3  Sw.  &  T.  16;  Udm^y  v.  Udny,  L.  R.  1  H.  L.  Sc. 
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441 ;  King  v.  FoxweU,  3  Ch.  D.  518 ;  overruling  Mv/nroe 
V.  Douglas,  5  Mad.  379,  405,  so  far  as  inconsistent 

By  24  &  25  Vict.  c.  121,  where  a  convention  has  been 
entered  into  with  a  foreign  state  willing  to  adopt  the  pro- 
visions of  the  Act,  an  order  in  Council  may  direct  that  no 
British  subject  resident  in  such  state  shall  acquire  a  domicile 
there  unless  he  shall  have  been  resident  there  for  a  year, 
and  shall  have  made  a  declaration  of  his  intention  to 
become  domiciled  there ;  and  the  subjects  of  the  foreign 
state  ai*e  to  acquire  a  British  domicile  only  after  the  same 
formalities  have  been  gone  through. 


CHAPTER  II. 

GENERAL  CHARACTERISTICS  OF  TESTAMENTARY 

INSTRUMENTS. 

A  GIFT  intended  to  be  testamentary  can  only  be  eflfectually  Testamen- 
made  by  an  instrument  duly  executed  as  a  will.  Thus,  a 
direction  to  give  property  to  a  person  after  the  donor's 
death,  where  the  donor  retains  foil  control  of  the  property 
in  his  life,  is  invalid.  Powdl  v.  Hellicar,  26  B.  261 ; 
Fletcher  v.  Fletcher,  4  Ha  79 ;  Hughes  v.  Stubba,  1  Ha. 
481 ;  Maguire  v.  Dodd,  9  Jr.  Ch.  452 ;  Farquharson  v. 
Cave,  2  Coll.  356 ;  Oaugh  v.  Fhidon,  7  Ex.  48. 

In  the  same  way  a  deed  not  intended   to  have  any  Deed  to 
effect  till  the  settlor's  death   is  testamentary.      Consett  after 
V.  BeU,  1  Y.  &   C.  C.  569 ;    Rigde7i  v.   Vallier,  2  Ves.  ^^*^- 
Sen.  253;   Dillon  v.  Coppin,  4  M.  &  (V.  647;  In  bonis 
Morgan,  1  P.  &  D.  214 ;   Fielding  v.  Walahaw,  27  W.  R 
492. 

A  voluntary  settlement,  though  reserving  to  the  settlor  Voluntary 
a  life  interest  and  containing  a  power  of  revocation,  is  not  J^gnt." 
testamentary.  Thomj)son  v.  Browne,  3  M.  &  K.  32.  The 
case  of  A.'O.  v.  Jones,  3  Pr.  368,  is  overruled ;  see  Majori- 
banks  v.  Hoveiiden,  1  Dm.  11,  27, 29  ;  Sheldon  v.  Slieldon, 
1  Rob.  83 ;  Brown  v.  Adv.-O,,  1  Macq.  79 ;  see  too  Hope 
V.  Havman,  11  Jur.  1097 ;  Hope  v.  Hope,  10  B.  581. 

Similarly,  an  instrument  coming  into  operation  imme- 
diately, and  of  which  no  part  is  revocable,  more  especially 
if  it  involves  anything  in  the  nature  of  consideration,  cannot 
take  effect  as  a  will    In  bonis  Robinson,  1  P.  &  D.  384 ; 
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see  In  bonis  Halpin,  I.  R.  8  Eq.  567;    Thonicroft  v. 
Lashmar,  10  W.  R.  783. 
I>«^  in  On  the  other  hand,  if  a  deed  is  in  part  clearly  testamentary, 

menury.  such  part  may  take  effect  as  a  will,  though  other  parts  are 
not  testamentary.  Doe  d.  Cross  v.  Cross,  8  Q.  B.  714 ;  see 
Peacocks  v.  Monk,  1  Ves.  127;  Belt  82;  Hogg  v.  Laskley^ 
3  Hagg.  415,  note;  Bagnall  y.  Downing,  2  Lee  3. 
What  may  Any  instrument  executed  in  the  manner  required  by 
as  a  will  the  Wills  Act  may  take  effect  as  a  will,  provided  the 
intention  was  that  it  should  not  operate  till  after  the  death 
of  the  donor. 

Thus,  the  following  instruments  being  properly  executed, 
have  been  allowed  to  take  effect  as  testamentary  disposi- 
tions : — 

Orders  on  a  savings  bank^  and  on  a  banker.  In  bonis 
Marsden,  1  Sw.  &  T.  542 ;  Jcmes  v.  Nicolay,  2  Rob.  288. 

A  cheque  to  take  effect  after  death.  BariJiolomew  v. 
Henley,  3  Phillim.  317. 

A  letter.  Denny  v.  Barton,  2  Phillim.  575 ;  In  bonis 
Mwndy,  2  Sw.  &  T.  119 ;  9  W.  R  171. 

A  paper  containing  wishes  and  a  dying  request.  In 
bonis  Loivry,  5  N.  of  C.  619 ;  In  bonis  Mundy,  2  Sw.  &  T. 
119. 

A  deed  of  gift  to  take  effect  at  death.  Habergham  v. 
Vincent,  2  Ves.  J.  204;  4  B.  C.  C.  355;  Thorold  v.  Thorold, 
1  Phillim.  1;  Shergold  v.  Shergold,  cit.  ib,  10;  In  bonis 
Montgomery,  5  N.  of  C.  99 ;  In  bonis  Morgan,  1  P.  &  D. 
214 ;  Fielding  v.  Walshaw,  27  W.  R.  492. 

An  instrument  to  take  effect  two  years  "after  my  wife's 
death  if  she  survives  me."  In  bonis  Newns,  7  Jur.  N.  S. 
688. 

Where  there  is  nothing  to  show  that  an  instrument  has 
reference  to  the  death  of  the  person  executing  it,  it  cannot 
have  effect  as  a  will.  Glynn  v.  Oglander,  2  Hagg.  428 ; 
King's    Proctor  v.   Davnes,   3   Hagg.  218;  Shingler  v. 
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PembeHon^  4  Hagg.  359;  Majoribanks  v.  Hovenden,  1 
Dru.  11. 

But  evidence  is  admissible  to  show  that  a  deed  or  other  Evidence 
iDsirument  of  gift,  which  on  the  face  of  it  is  not  testa-  menS^ 
mentary,  was  not  intended  to  operate  till  the  death  of  "'*®''**<"^ 
the  person  executing  it.     Cock  v.  Cooke,  1  P.  &  D.  241 ; 
Robertson  v.  &mith,  2  P.  &  D.  43 ;  In  bonis  Coles,  2  P.  & 
D.  362 ;  In  bonis  Webb,  3  Sw.  &  T.  482 ;  10  Jur.  N.  S. 
709 ;  In  b<mis  English,  3  Sw.  &  T.  586. 

And,  conversely,  evidence  is  admissible  to  show  that  an 
instrument  on  the  &ce  of  it  testamentary  was  not  intended 
to  be  a  will.  NichoUs  v.  N.,  2  Phillim.  180 ;  Lister  v, 
Smith,  3  Sw.  &  T.  282 ;  Trevelyan  v.  T.,  1  Phillim.  149  ; 
In  bonis  Noswoiiiliy,  11  Jur.  N.  S.  670. 

An  instrument,  expressing  merely  an  intention  of  in-  intention 
structing  a  solicitor  to  prepare  a  testamentary  instrument  J^jJ^® 
with  a  view  to  make  a  particular  legacy,  will  not  take  effect 
as  a  testamentary  instrument,  where  there  is  no  extraneous 
evidence  of  testamentary  intention.    Coventry  v.  Williams, 
3  Curt.  787. 

A  duly  executed  instrument  described  as  instructions  instruc- 
for  a  will  may  have  effect  as  a  will  if  it  appears  that  it  ^^  ^^' 
was  intended  to  take  effect  in  the  absence  of  a  more 
formal  instrument.  Bone  v.  Spear,  1  Phillim.  345  ;  Torre 
V.  Castle,  1  Curt.  303 ;  2  Moore  P.  C.  133 ;  Barivick  v. 
MvUvngs,  2  Hagg.  225 ;  HattaM  v.  Hattatt,  4  Hagg. 
211. 

A  will  may  be  made  contingent  upon  the  happening  of  Contin- 
an  event,  so  that  if  the  event  does  not  happen  the  will  has  ^^ 
no  effect    Roberts   v.    Roberts,  2    Sw.  &  T.  337;  31 
L.  J.  P.  46. 

Thus,  if  the  testator  makes  his  will  conditional  upon  his 
death  during  a  particular  period  which  he  survives,  the 
will  does  not  take  effect.  In  bonis  Porter,  2  P.  &  D.  22 ; 
In  bonis  Robinson,  2  P.  &  D.  171 ;  In  bonis  Lvadsay,  2 
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P.  &  D.  459.  See  In  bonis  Thoi-ne,  4  Sw.  &  T.  36 ;  34 
L.  J.  P.  131. 

On  the  other  hand,  if  the  possibility  of  death  during 
a  particular  period  is  given  as  the  reason  or  motive 
why  the  testator  makes  his  will,  it  is  not  contingent 
upon  the  happening  of  the  death  during  that  period. 
In  bonis  Dobson,  1  P.  &  D.  88 ;  In  bonis  Martin,  1  P. 
&  D.  380 ;  In  bonis  Mayd,  29  W.  R.  214. 

A  testator  may  give  to  a  third  person  the  option  of 
deciding  whether  a  testamentary  instrument  executed  by 
him  shall  take  effect  as  a  will  or  not.  In  bonis  Smith, 
1  P.  &  D.  717. 

^^jj®"  A  will  is  in  all  cases  revocable,  even  though  the  testator 
may  declare  it  to  be  irrevocable.  Vynior's  Case,  8 
Co.  82a. 

JointwUlB.  Persons  may  make  joint  wills,  which  are,  however, 
revocable  at  any  time  by  either  of  them  or  by  the 
survivor.  Hobson  v.  Blackburn,  1  Add.  274;  In  bonis 
Stracey,  Dea.  &  S.  6;  In  bonis  Lovegrove,  2  Sw.  &  T. 
453. 

A  joint  will  may  be  made  to  take  effect  after  the  death 
of  both  testators ;  and  if  the  joint  will  is  not  a  disposition 
by  each  testator  of  his  own  property,  but  a  disposition 
of  joint  property  after  the  death  of  the  survivor,  the  will 
cannot  be  proved  till  the  death  of  the  survivor.  In  bonis 
Maine,  1  Sw.  &  T.  144. 

In  ordinary  cases  a  joint  will  is  looked  upon  as  the 
will  of  each  testator,  and  may  be  proved  on  the  death  of 
one.  In  bonis  Stracey,  1  Jur.  N.  S.  11.97;  Dea.  &  S.  6 ; 
In  bonis  Miskelly,  I.  R.  4  Eq.  62,  where  In  bonis  Maine 
is  disapproved. 

MutuAl  It  seems  that  two  persons  may  agree  to  make  mutual 

wills,  which  remain  revocable  during  the  joint  lives  by 
either  with  notice  to  the  other,  but  become  irrevocable 
after  the  death  of  one  of  them  if  the  survivor  takes  advan- 
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tage  of  the  provisions  made  by  the  other.  Dufour  v. 
Pereira,  1  Dick.  419 ;  2  Harg.  Jur.  Arg.  272 ;  2  Harg.  Jur. 
Ex.  101 ;  see  3  Ves.  416 ;  Loi^d  Walpole  v.  Lord  Orford, 
3  Ves.  401 ;  Denysaen  v.  Moatert,  L.  R.  4  P.  C.  236 ; 
Dias  V.  De  Lievera,  5  App.  C.  123,  P.  C. 
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CHAPTER  III. 


TESTAMENTARY   CAPACITY. 


General  A  TESTATOR  must,  at  the  time  of  making  his  will,  have 
capacity.  ^^  understanding  of  the  nature  of  the  business  in  which 
he  is  engaged,  a  recollection  of  the  property  he  means  to 
dispose  of,  of  the  persons  who  have  a  claim  to  be  the 
objects  of  his  bounty,  and  the  manner  in  which  it  is  to  be 
distributed.  Hanoood  v.  BaJcei\  3  Moo.  P.  C.  282 ;  Long- 
ford V.  Pardon,  1  L.  R  Jr.  75. 

The  question  of  sanity  is  a  question  of  fact  and  there  is 
no  presumption,  that  a  testator  is  sane  till  the  contrary  is 
shown.  SuUon  v.  Sadler,  5  W.  R.  880  ;  3  C.  B.  N.  S.  87 ; 
Symes  v.  Green,  1  Sw.  &  T.  401;  Cleare  v.  Cleare,  1  P.  & 
D.  655. 
Delusions.  Where  a  testator  is  subject  to  delusions  with  regard  to 
persons  who  would  be  the  natural  objects  of  his  testa- 
mentary bounty,  his  will  made  while  he  is  under  the 
influence  of  such  delusions  is  invalid.  Dew  v.  Clark,  3 
Add.  79 ;  5  Euss.  163 ;  Waring  v.  Waring,  6  Moo.  P.  C. 
341 ;  Smith  v.  TebbiU,  1  P.  &  D.  398 ;  Bmgkton  v.  Knight, 
3  P.  &  D.  64. 

Where  a  testator  is  subject  to  delusions,  which  leave 
the  general  power  of  understanding  unaffected  and  are 
wholly  unconnected  with  his  testamentary  dispositions, 
such  delusions  do  not  affect  his  capacity  to  make  a  will. 
Banks  v.  Ooodfellow,  L.  R  6  Q.  B.  549 ;  Smee  v.  Smee, 
5  P.  D.  84 ;  see  Jenkins  v.  Morrie,  14  Ch.  D.  674. 
A  will  made  by  a  testator  after  he  has  been  insane 
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must  be  shown  to  have  been  made  after  his  recovery  or 
in  a  lucid  interval.  Otootti  v.  Thomas,  2  Hagg.  433; 
A.-O.  V.  Pamther,  3  B.  C.  C.  443 ;  Hail  v.  Warren,  9 
Ves.  611 ;  Waring  v.  Waring,  6  Moo.  P.  C.  341. 

Upon  the  question  whether  a  will  was  made  during  a  Lndd 
ladd  interval,  the  rational  character  of  the  vrill,  where 
it  is  prepared  by  the  testator  without  assistance,  is 
evidence  to  show  that  it  was  made  in  a  lucid  interval. 
CaHwrighJt  v.  CaHwrigkt,  1  Philhm.  90,  100 ;  White  v. 
Driver,  1  Phillim.  88  ;  Brogden  v.  Brown,  2  Add.  445  ; 
Ayrey  v.  HiU,  2  Add.  210. 

Every  person  of  sound  mind  and  not  under  some  special 
disability  may  make  a  will. 

A  will  made  by  a  person  under  the  age  of  twenty-one  Infants. 
(unless  he  is  a  soldier  in  actual  military  service,  or  a 
mariner  or  seamau  at  sea)  is  invalid.    1  Vict.  c.  26,  s.  7 ; 
Sugd.  R.  P.  Stat.  380. 

Except  in  the  following  cases  a  married  woman  has  no  Married 
power  to  make  a  will : 

A  married  woman,  who  is  an  executrix,  may  make  a  i.  May 
will  and  appoint  an  executor  for  the  purpose  of  con-  representa- 
tinuing  the  representation  to  the  original  testator.    Scam-  ^^^  *" 
mell  V.  Wilkinson,  2  East  552 ;  BWhett  v.  Vandercom,  3 
Hag.  750;  In  bonis  Richards,  1  P.  &  D.  156. 

A  married  woman  may  dispose  by  will  of  the  legal  estate  2.  WUl 
and  the  equitable  interest  in  lands  and  of  personal  estate  ^ww. 
in  exercise  of  a  power.    Driver  v.  Thom/pson,  4  Taunt.  294 ; 
WiUock  V.  Nohle,  L.  R  7  H.  L.  580. 

A  will  made  by  a  woman  during  coverture  in  exercise  of 
a  power  given  to  her  by  the  settlement  made  on  her  first 
marriage,  may  be  exercised  during  that  or  any  subsequent 
coverture.  Burnet  v.  Mann,  1  Ves.  Sen.  156 ;  Hawksley 
V.  Barrow,  1  P.  &  D.  147. 

In  the  case  of  realty,  where  a  married  woman  having  whether 
appointed  by  will  under  a  power  survives  her  husband  and  dwtroyed 
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by  oon-      takes  a  conveyance  to  herself,  the  conveyance  has  been  held 

V6YUi06i 

to  execute  the  power  and  to  revoke  the  will,  LaivreTice  v. 
WaUia,  2  B.  C.  C.  319 — ^tbe  decision  may  have  been 
influenced  by  the  old  doctrine,  that  a  will  of  lands  is 
revoked  by  an  alteration  of  the  estate  of  the  testator 
in  the  lands,  but  the  judgment  does  not  refer  to  this 
doctrine. 

In  the  case  of  personalty,  however,  it  has  been  held  that 
where  a  married  woman  having  made  a  will  under  a  power 
survives  her  husband  and  takes  an  assignment  of  the  fund 
over  which  the  power  extends  from  the  trustees,  the  will  is 
nevertheless  valid.  Dingwdl  v.  Askew,  1  Cox.  427 ; 
Clough  V.  CUmgh,  3  M.  &  E.  296.  These  cases  are  probably 
open  to  reconsideration. 
8.  Will  of  A  married  woman  can  dispose  by  will  of  personal  estate 
estate.  and  of  the  beneficial  interest  in  real  estate  when  settled  to 
her  separate  use.  Taylor  v.  Meads,  10  Jur.  N.  S.  166 ;  34 
L.  J.  Ch.  203 ;  4  D.  J.  &  S.  597 ;  Pi^ide  v.  Bubh,  7  Ch.  64 ; 
HaU  V.  Waterhouse,  10  Jur.  N.  S.  361 ;  6  GiflF.  64. 

The  legal  estate  not  being  affected  by  the  separate  use 
cannot  be  disposed  of  by  will. 
Savings.         The  accumulations  of  property  belonging  to  a  married 
woman  for  her  separate  use,  made  during  coverture  whether 
by  herself  or  a  trustee  for  her,  are  separate  estate ;  accu- 
mulations made  after  the  husband's  death  are  not  separate 
estate,  and  will,  therefore,  not  pass  by  a  will  made  during 
coverture.    In  re  Wilson;  Menteith  v.  Oampbell,  26  W.  R 
848.    In  bonis  Tharp,  3  P.  D!  76. 
Separate        In  an  Irish  case  it  has  been  said,  that  a  married  woman 
arwe  on     has  no  power  of  disposition  over  property  givpn  to  her  for 
gency.        ^^^  Separate  use,  where  the  separate  use  is  only  to  arise  in 
certain  events.     See  Bestall  v.  Bunbury,  13  Jr.  Ch.  318, 
following  Mara  v.  Mannivg,  8  Jr.  Eq.  218.     Both  these 
cases  were,  however,  cases  of  contract  and  not  of  wills. 
See  too.  Flower  v.  BuUer,  15  Ch.  D.  665. 
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Where  a  married  woman  hajs  a  power  to  appoint  if  she 
should  not  survive  her  husband,  and  an  absolute  interest 
to  her  separate  use  if  she  survives  him,  a  will  made  during 
coverture,  expressed  to  be  in  virtue  of  the  power  and 
of  every  other  power  enabling  her,  will  take  effect  upon 
the  separate  estate  if  she  survives  her  husband.  Bishop 
V.  WaU,  3  Ch.  D.  194 

A  married  woman  may,  with  her  husband's  assent,  4.  Will 
dispose    by   will   of   personal    property  not    settled   to  ^^*^" 
her  separate  use   and    over  which   she  has   no    power 
of    appointment.     WiUock  v.  Noble,  L.  R.   8  Ch.  778; 
7  H.  L.  580. 

The  assent  of  the  husband  must  be  given  to  the  par- 
ticular will  with  knowledge  of  its  contents. 

It  is  said  in  Noble  v.  WiMock,  8  Oh.,  p.  790,  that  the 
husband  may  withdraw  his  assent  until  he  has  either 
assented  to  probate  or  has  in  some  manner  acted  upon 
the  will. 

However,  in  Macts  v.  Sheffield,  1  Rob.  364,  it  was 
held  that  a  husband  having  given  his  assent  in 
writing  to  his  wife's  will  after  her  death,  but  before 
probate,  could  not  revoke  it.  The  case  is  probably  open 
to  reconsideration ;  see  In  bonis  Cooper,  44  L.  T.  N.  S.  111. 

The  wiU  of  a  married  woman  requiring  her  husband's  A»ent 
assent  becomes  invalid  by  his  death  in  her  lifetime,  d^th.  ^ 
whether  he  has  assented  to  it  or  not.  Price  v. 
Parker,  15  Sim.  198;  TrvmmeU  v.  FeU,  16  B.  537; 
WUhek  V.  Noble,  L.  R,  2  P.  &  D.  276;  8  Ch.  778; 
7  H.  L.  580.  In  re  Wilson,  MenteiOi  v.  Campbell,  26 
W.  R.  848. 

The  wife  of  a  person  banished  for  life  by  Act  of  Par-  wife  of 
liament  (a),  or  attainted  (6),  and  the  wife  of  an  alien  ^on.*" 
enemy  (c),  and  of  a  convict  transported  for  life,  though  he 
has  received  a  conditional  pardon  {d),  is  for  testamentary 
purposes  a  feme  sole  as  regards  property  vested  in  her 
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after  her  husband's  disability  has  been  incurred.  Cownteaa 
of  Portland  v.  Prodgers,  2  Vem.  104  (a) ;  Newsome  v. 
Bowyer,  3  P.  W.  37  (6) ;  Deerly  v.  Mazarine,  1  Salk. 
116  (c) ;  Re  Martin,  2  Rob.  405 ;  15  Jur.  686 ;  In  bonis 
Coward,  11  Jur.  N.  S.  569 ;  24  L.  J.  P.  120  {d). 

The  wife  of  a  convict  transported  for  years  would  seem 
to  be  in  the  same  position  notwithstanding  Ooombs  v. 
Queen's  Proctor,  2  Rob.  547,  which  was  not  decided  on 
the  ground  that  the  sentence  was  onl}'^  for  years  and  is 
inconsistent  with  Re  Harrington  Trusts,  29  Beav.  24  ; 
Atlee  V.  ITook,  23  L  J.  Ch.  776. 
Aliens.  By   the    Naturalization   Act,    1870,    33    Vict.   c.    14, 

which  is  not  retrospective,  real  and  personal  property 
may  be  taken,  acquired,  held,  and  disposed  of  by 
an  alien  in  the  same  manner  in  all  respects  as  by  a 
natural  bom  British  subject  See  Sharp  v.  St  Sauveur^ 
7  Ch.  343. 
Traitors,  There  appears  never  to  have  been  any  testamentary 
sui^es*!*^  incapacity  as  such,  affecting  traitors,  felons  or  suicides. 
They  were  not  incapable  of  making  wills,  they  were  only 
incapable  of  disposing  of  such  property  as  was  forfeited 
for  their  offence. 

Thus  a  felo  de  se  could  make  a  will  of  realty  which  was 
not  forfeited,  and  could  also  appoint  an  executor  by  will. 
Norris  v,  Ohambres,  7  Jur.  N.  S.  59;  /w  bonis  Bailey , 
2  Sw.  &  T.  156. 
Forfeiture  By  33  &  34  Vict.  c.  23  forfeiture  and  escheat  for  treason 
and  felony  is  abolished,  and  section  8  enacts  that  every 
convict  shall  be  incapable  during  the  time  while  he  shall 
be  subject  to  the  operation  of  the  Act  of  alienating  or 
charging  any  property,  or  of  making  any  contract 

Sections  9 — 17  contain  provisions  for  the  administration 
of  the  convict's  property  by  administrators,  and  section  18 
provides  that  the  property  shall  be  invested  and  accumu- 
lated for  the  benefit  of  the  convict  and  his  heirs  and  legal 
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personal  representatives,  and  shall  revest  in  the  convict 
upon  his  ceasing  to  be  subject  to  the  operation  of  the  Act, 
or  his  heirs  or  legal  personal  representatives. 

The  Act  appears  to  leave  the  testamentary  power  of  a 
convict  untouched,  and  it  would  seem  therefore  that  a 
convict  may  now  dispose  of  his  property  by  will. 

By  42  &  43  Vict  c.  59,  s.  3,  outlawry  in  any  civil  pro-  Outlawry, 
ceeding  is  abolished. 
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CHAPTER  IV. 

REQUISITES  FOR  A    VALID  WILL. 

Know-  No  will   can  be  valid  of  which  the  testator  does  not 

oontents.    know  and  approve  the  contents.     Barry  v.  Butlin,  2  Moo. 

P.  C.  480 ;  In  bonis  Duane,  8  Jur.  N.  S.  752 ;  31  L.  J.  P. 

173;  Sutton  v.  Sadler,  3  C.  B.  N.  S.  87 ;  26  L.  J.  C.  P. 

284 ;  Hdstilow  v.  Stobie,  1  P.  &  D.  64 ;  Cleare  v.  Oleare, 

ib.  655 ;  In  bonis  Hunt,  23  W.  R.  553 ;  3  P.  &  D.  250 ; 

overruling  Cunliffe  v.  Cross,  3  Sw.  &  T.  37 ;  82  L.  J.  P.  68. 
Delegation      A  testator  cannot,  therefore,  delegate  his  testamentary 

of  testa- 

mentaiy     power  to  another  person  ;  that  is  to  say,  he  cannot  adopt 
^^^'       and  execute  a  will  made  for  him  without  knowing  its  con- 
tents.    Bastilow  V.  Stobie,  1  P.  &  D.  64 ;  Cleare  v.  Cleare, 
ib,  656.     See  ante,  p.  12. 
Legatee         Where  a  person  writes  or  prepares  a  will  under  which  he 

preparing 

will  must   takes  a  benefit,  it  lies  upon  him  to  show  that  the  will  or 
know-        *^^  particular  clause  under  which  he  takes  a  benefit,  ex- 
ledge,        presses  the  true  will  of  the  testator.     The  evidence  of 
the  beneficiary  alone   is  insufficient.     Paske  v.   OUatt,  2 
Phillim.  328 ;  Ingram  v.   Wyatt,  1  Hagg.  388 ;  Billing- 
hurst  V.  Vickers,  1  Phillim.  187 ;  Baker  v.  BaM,  2  Moo. 
P.  C.  317 ;  Scoular  v.  Plowright,  5  W.  R  99 ;  10  Moo.  P.  C. 
440 ;  Fulton  v.  Andrew,  L.  R  7  H.  L.  448 ;  Uegarty  v. 
Kimg,  5  L.  R  Ir.  249 ;  7  ib.  IS. 
Fiduciary       But  the  influence  of  a  person  standing  in  a  fiduciary 
relation  to  the  testator  may  lawfully  be  exerted  to  obtain 
a  will  or  legacy,  so  long  as  the  testator  thoroughly  under- 
stands what  he  is  doing  and  is  a  free  agent;  and  tbe 
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burden  of  proof  of  undue  influence  lies  upon  those  who 
assert  it.  Hi/ndson  v.  Wetherill,  6  D.  M.  &  G.  301 ; 
Walker  v.  Smith,  29  B.  394 ;  Parfitt  v.  Lawless,  2  P.  &  D. 
4G2. 

The  rules  therefore  applicable  in  the  case  of  gifts  inter 
vivos  to  persons  standing  in  a  fiduciary  relation  to  the 
donor  do  not  apply  to  wills.  In  the  case  of  gifts  inter 
vivos,  such  persons  have  to  show  not  only  that  the  donor 
intended  to  give,  but  that  his  intention  was  not  influenced 
by  the  donee,  a  burden  of  proof  which  in  most  cases  it  is 
practically  impossible  to  discharge,  at  any  rate  so  long  as 
the  fiduciary  relation  subsists. 

To  establish  a  case  of  undue  influence,  it  must  be  shown  Undue 
that  fraud  or  coercion  has  been  practised  on  the  testator 
in  relation  to  the  will  itself,  not  merely  in  relation  to  other 
matters  or  transactions.  Boyse  v.  Mossborough,  6  H.  L.  2 ; 
Hall  V.  Rail,  1  P.  &  D.  481.  See  Longford  v.  Purdon,  1 
L.  R  Ir.  75. 

If  a  testator  is  prevented  by  threats  from  altering  his 
will,  the  Court  of  Probate  may,  if  the  case  is  proved, 
declare  the  persons  exercising  the  coercion  trustees  of  the 
benefits  they  take  under  the  will.  Betts  v.  Do^(>ghty,  5 
P.  D.  26. 

A  will  which  has  been  read  over  to  the  testator,  or  the  wai  read 
contents  of  which  have  been  brought  to  his  notice  before 
execution,  must,  in  the  absence  of  fraud  or  coercion,  be 
presumed  to  have  been  approved  by  him.  Gvxirdhouse  v. 
Blaekbum,  1  P.  &  D.  109 ;  Ooodacre  v.  Smith,  ib,  359 ; 
Atter  V.  Atkinson,  ii,  665. 

Clauses  introduced  into  a  will   by  fraud,  accident  or  Ft^ud  and 
mistake,  without  the  knowledge  of  the  testator,  will  be  "^     ** 
struck  out  of  the  wilL    Inbonis  Wray,  I.  R.  10  Eq.  267 ; 
In  bonis  Duane,  2  Sw.  &  T.  590 ;  31  L.  J.  P.  173 ;  In 
bonis  Oswald,  3  P.  &  D.  162. 

But  where  a  testator  has  executed  a  will  with  knowledge 
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of  the  contents,  nothing  can  be  added  or  omitted  from  it 
after  his  death  on  the  ground  of  mistake.  In  bonis  Davy, 
1  Sw.  &  T.  262 ;  Ouardhmse  v.  Blackburn,  1  P.  &  D.  109  ; 
Barter  v.  Barter,  3  P.  &  D.  11. 

Where  a  residuary  legatee  prepares  the  will  and  is 
directed  to  give  further  legacies  which  he  purposely  omits, 
and  at  the  time  when  the  will  is  read  over  and  executed  the 
further  legacies  are  not  present  to  the  mind  of  the  testator 
as  the  residuary  legatee  knows,  the  will  will  nevertheless 
be  admitted  to  probate.    Mitchell  v.  Oard,  3  Sw.  &  T.  75. 
The  remedy  in  such  a  case  would  appear  to  be  to  have 
the  residuary  legatee  declared  a  trustee  so  £ax  afi  regards 
the  legacies  omitted.    As  to  whether  such  a  declaration 
must  be  obtained  in  the  Probate  Division  at  the  time 
when  the  will  is  proved,  see  post,  p.  69. 
Omission        The  Court  has,  it  seems,  power  to  direct  a  passage  con- 
ouapM-     taining  a  gross  libel  to  be  omitted  from  the  probate  copy 
■*^^        of  the  will,  though  it  will  not  exercise  the  power  merely 
on  the  ground  that  the  charge  is  offensive  and  untrue.     In 
bonis  Wartn^ahy,  1  Rob.  423 ;  and  Marsh  v.  Marsh,  1  Sw.  & 
T.  528,  536,  passages  omitted.   CuHis  v.  CuHis,  3  Add.  33  ; 
and  In  bonis  Honytuood,  2  P.  &  D.  251,  omission  refused. 
Proof  by        A  wiU  perfect  on  the  face  of  it  and  signed  by  the  tes- 
executor.    ^^q^  gjr^j  having  an  attestation  clause  reciting  that  the 
will  has  been  signed  and  declared  by  the  testator  as  his 
last  will,  in  the  presence  of  two  witnesses,  present  at  the 
same  time,  who  in  his  presence,  and  in  the  presence  of 
each  other,  have  thereunto  set  their  names  as  witnesses 
thereto,  and  signed  by  the  witnesses  accordingly,  is  primd 
facie  valid,  and  probate  may  be  obtained  on  the  oath  of 
the  executor  only.    Williams  on  Executors,  7th  ed.  330. 
Affidavit        In  the  absence  of  an  attestation  clause,  or  if  the  attesta- 
o  witness,  ^j^^  clause  does  not  state  the  performance  of  the  necessary 
ceremonies,  the  will  must  be  proved  by  an  affidavit  of  one 
of  the  witnesses.     Bryan  v.  White,  2  Rob.  316 ;  BeUnn 
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V.  Skeata,  I  Sw.  &  T.  148 ;  Bowman  v.  Hodgson,  1  P.  &  D. 
3G2 ;  In  bonis  Wilson,  1  P.  &  D.  269. 

If  no  evidence  is  obtainable  from  the  attesting  witnesses,  Attesting 
the  will  will  be  presumed  to  have  been  duly  executed,  even  dtad. 
in  the  absence  of  an  attestation  clause.  Burgoyne  v.  Show- 
ier, 1  Eob.  5;  In  bonis  Luffman,  5  N.  of  C.  183 ;  In  bonis 
Dickson,  6  N.  of  C.  278 ;  Vinnicomb  v.  Buder,  13  W.  R: 
392 ;  In  bonis  Nicks,  34  L.  J.  P.  30 ;  In  bonis  Rees,  ib.  56 ; 
Foot  V.  Stanton,  1  Dea.  19 ;  2  Jur.  N.  S.  380  ;.  In  bonis 
Torre,  8  Jur.  N.  S.  494 ;  In  bonis  PuddephaU,  2  P.  &  D. 
97 ;  see  In  bonis  Jones,  46  L.  J.  P.  80 ;  Clarke  v.  Clarke, 
5  L.  R  Ir.  47. 

Declarations  by  a  testator  that  he  has  duly  executed  his  Dedara- 

tions  by 

will  are  inadmissible  as    evidence  of  its  due  execution,  testator. 
In  bonis  Ripley,  1  Sw.  &  T.  68 ;  see  1  P.  D.  227. 

By  the  Wills  Act  (1  Vict.  c.  26),  section  8,  it  is  enacted  Wills  Act, 
that  no  will  shall  be  valid  unless  it  shall  be  in  writing  and 
executed  in  manner  thereinafter  mentioned. 

The  requirements  as  to  execution  are  as  follows: — in  l.  Signa- 
the  first  place  the  will  must  be  signed  at  the  foot  or  end  testator. 
thereof  by  the  testator,  or  by  some  other  person  in  his 
presence  or  by  his  direction. 

The  signature  of  the  testator  must  be  int-ended  as  an  Intention 
act  of  execution  of  the  wiU.  A.  signature  to  each  page  of 
the  will,  where  the  last  page  is  left  unsigned,  is  not  pt^md 
facie  a  sufficient  execution.  Sweetland  v.  Sweetland,  4 
Sw.  &  T.  6 ;  Burke  v.  Moore,  I.  R.  9  Eq.  609 ;  In  bonis 
Haddock,  3  V.  &  B.  169. 

The   mark   of    the   testator  is    a    sufScient   signature  Mark, 
whether  he  can  write  or  not.    Baker  v.  Dening,  8  A.  &  E. 
94;  Wilson  v.  Beddard,  12  Sim.  28;  In  bonis  Bt^ce,  2 
Curt.  325 ;  In  bonis  Amiss,  2  Rob.  116 ;  In  bonis  Douce 
2  Sw.  &  T.  593 ;  In  bonis  Clarke,  1  Sw.  &  T.  22. 

A  stamped^name  is  sufficient.    JenkyTis  v.  Gaisford,  3 
Sw.&T.  93;*11  W.  R,  854. 
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Aasmned        Signature  in  an  assumed  name  is  suflScient.     In  bonis 

Glove7\  5  N.  of  C.  553 ;  In  bonis  Ridding,  2  Rob.  339 ; 

In  bonis  Clarke,  1  Sw.  &  T.  22;  In  bonis  Douce,  2  ib. 

593. 

Seal.  A  seal  is  not  sufficient.    Smith  v.  Evans,  1  Wils.  313 ; 

Orayson  v.  Atkinson,  2  Ves.  Sen.  459 ;  EUis  v.  Smith,  1 

Ves.  J.  13,  15 ;   Wright  v.  Wakeford,  17  Ves.  459.    The 

case  of  Lemayne  v.  Stanley,  3  Lev.  1 ;  1  Freem.  538,  is 

overruled. 

Diypen.        Passing  a  dry  pen  over  a  written  signature  is  not 

enough.     Casement  v.  FvXton,  5  Moo.  P.  C.  130 ;  Playne 

V.  Scriven,  1  Rob.   772;   see    KeviZ  v.  Lynoh,  I.  R.   9 

Eq.  249. 

Signature       Another  person,  though  he  may  be  also  an  attesting 

witness,  may  by  the  testator's  direction  sign  the  testator's 

name,  or  impress  a  stamp  with  the  testator's  name  engraved 

on  it,  or  sign  his  own  name  on  behalf  of  the  testator. 

Jenkyns  v.  Qaisford,  11  W.  R   854;  3  Sw.  &  T.  93; 

Clark's  Case,  2  Curt.  329 ;  In  bonis  Bailey,  1  Curt.  914 ; 

Smith  V.  Harris,  1  Rob.  262. 

Connec-         The  sheets  of  which  a  will  consists  need  not  be  severally 

signature    signed  by  the    testator   nor   be  connected  together,  but 

witnwuL   ^YiQj  must  be  in   the   same  room  where   the  execution 

took  place.     Gregory  v.  Queen's  Proctor,  4  N.  of  C.  620 ; 

Marsh  v.  Marsh,  1  8w.  &  T.  528;  Bond  v.  SeaweU,  3 

Burr.  1773. 

But  the  signature  must  be  physically  connected  with 
the  wiE  In  bonis  Horsford,  3  P.  &  D.  211 ;  /n  bonis 
M'Key,  I.  R.  11  Eq.  220. 
Position  of  By  the  Wills  Act  Amendment  Act,  18.)2  (15  &  16  Vict 
Bigna  ure.  ^  g^^^  section  1,  it  is  provided  that  a  will  shall  be  valid  if 
the  signature  shall  be  so  placed  at  or  after  or  following  or 
under  or  beside  or  opposite  to  the  end  of  the  will,  that  it 
shall  be  apparent  on  the  face  of  the  will  that  the  testator 
intended  to  give  effect  by  such  his  signature  to  the  writing 
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signed  as  his  will  (a),  and  no  will  shall  be  affected  by  the 
circumstance  that  the  signature  shall  not  follow,  or  be 
immediately  after  the  foot,  or  end  of  the  will,  or  by  the 
circumstance  that  a  blank  space  shall  intervene  between 
the  concluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  tbe  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause,  or  of  the  clause  of 
attestation  (6),  either  with  or  without  a  blank  space  inter- 
vening, or  shall  follow  (c)  or  be  after,  or  under,  or  beside 
the  names  or  one  of  the  names  of  the  subscribing  witnesses, 
or  by  the  circumstance  that  the  signature  shall  be  on  a 
side  or  page  or  other  portion  of  the  paper  or  papers  con- 
taining the  will  whereon  no  clause,  or  paragraph,  or  dis- 
posing part  of  the  will  shall  be  written  (d)  above  the  signa- 
ture, or  by  the  circumstance  that  there  shall  appear  to  be 
8u£Bicient  space  (e)  on  or  at  the  bottom  of  the  preceding 
side  or  page,  or  other  portion  of  the  same  paper  on  which 
the  will  is  written  to  contain  the  signature.  In  bonis 
Jones,  34  L.  J.  P.  41 ;  4  Sw.  &  T.  1 ;  In  bonis  Williams, 
1  P.  &  D.  4 ;  /ti  bonis  Coombs,  1  P.  &  D.  302  (a) ;  In  bonis 
Walker,  2  Sw.  &  T.  354  ;  In  bonis  Casmore,  1  P.  &  D.  653 ; 
In  bonis  Peaim,  1  P.  D.  70  (6) ;  In  bonis  Puddephatt,  2 
P.  &  D.  97;  In  bonis  Horsford,  3  P.  &  D.  211  (c) ;  In 
bonis  W^nght,  34  L.  J.  P.  104 ;  4  Sw.  &  T.  35 ;  HutU  v. 
Hunt,  1  P.  &  D.  209 ;  In  bonis  Archer,  2  P.  &  D.  252 ;  In 
bonis  Wotton,  3  P.  &  D.  159  (d) ;  In  bonis  Williams,  1 
P.  &  D.  4  (e). 

The  same  section  enacts  that  no  signature  shall  be  Words 
operative  to  give  effect  to  any  disposition  or  direction  2^^^,^ 
which  \&  underneath  or  which  follows  it,  nor  shall  it  give 
effect  to  any  disposition  or  direction  inserted  after  the 
signature  shall  be  made.  See  In  bonis  Greator,  2  Jur. 
N.  S.  1172 ;  In  bonis  DaUaw,  1  P.  &  D.  189 ;  In  bonis 
Avnswarth,  2  P.  &  D.  151  ;  In  bonis  Dearie,  39  L.  T.  N.  S. 
93;  In  bo7iis  Arthur,  2  P.  <&  D.  273. 
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If  the  signature  of  the  testator  intended  to  be  in  execu- 
tion  of  the  will  is  followed  by  words  intended  to  form 
part  of  the  will,  effect  may  be  given  to  the  part  of  the 
will  precediDg  the  signature,  if  that  part  in  effect  constitutes 
the  whole  of  the  dispositive  portion  of  the  will  Keating 
V.  Brooks,  2  Curt.  421 ;  4  N.  of  C.  260 ;  In  bonis  Davis, 
3  Curt.  748 ;  In  bonis  CoUon,  6  N.  of  0.  307;  1  Rob.  658 ; 
see  In  baais  Toj)ham,  7  N.  of  C.  272 ;  2  Rob.  189 ;  Sv^t- 
land  V.  Sweetland,  4  Sw.  &  T.  6,  in  which  case  the  question 
was  whether  there  was  a  due  execution  of  any  part  of 
the  wilL 

The  same  rule  applies  if  the  words  following  the  signature 
contain  unimportant  bequests  or  appoint  executors  only. 
In  bonis  StamUey,  7  N.  of  C.  69 ;  1  Rob.  755 ;  In  bonis 
Amiss,  7  N.  of  C.  274;  2  Rob.  116. 

2.  Signs-        In  the  second  place,  the  signature  shall  be  made  or 

be  wit-      acknowledged  by  the  testator  in  the  presence  of  two  or 

nened.       more  witnesses  present  at  the  same  time. 

The  signature  of  the  testator  must  be  written  or  acknow- 
ledged  by  the  testator  in  the  presence  of  both  witnesses 
together,  before  either  of  them  attest  and  subscribe  the 
will.  In  bonis  AUen,  2  Curt.  331 ;  In  bovis  Olding,  ib. 
865 ;  In  bonis  Byrd,  3  ib.  117;  Mooi^e  v.  King,  ib.  243; 
Pennani  v.  Kingscote,  ib.  643 ;  In  bonis  Summers,  2 
Rob.  295 ;  Coopei^  v.  Bockett,  3  Curt.  648 ;  4  Moo.  P.  C. 
419;  Hindmarsh  v.  Gharltm,  1  Sw.  &  T.  433 ;  8  H.  L.  160. 

WiUnot        The  Wills  Act  (1  Vict.  c.  26),  s.  14,  provides  that  if 

void  for 

inoom-       any  person  who  shall  attest  the  execution  of  a  will  shall, 

uTwitoesa.  **  *^®  ^^^^  ^^  ^^®  execution  thereof  or  at  any  time  after- 
wards, be  incompetent  to  be  admitted  a  witness  to  prove 
the  execution  thereof,  such  will  shall  not,  on  that  account, 
be  invalid. 

Section  15  enacts  in  effect  that  a  will  attested  by  a 
beneficiary  under  the  will  is  valid,  though  the  gift  to  the 
attesting  witness  is  void. 
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Section  16  enacts  that,  in  case  by  any  will  any  real  or 
personal  estate  shall  be  charged  with  any  debt  or  debts, 
and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of 
such  will,  such  creditor,  notwithstanding  such  charge,  shall 
be  admitted  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof 

Section  17  enacts  that  no  person  shall,  on  account  of 
his  being  an  executor  of  a  will,  be  incompetent  to  be 
admitted  a  witness  to  prove  the  execution  of  such  will  or 
a  witness  to  prove  the  validity  or  invalidity  thereof. 

Where  the  testator  writes  something  on  the  will  in  the  a.  sign*- 

tore  nuule 

presence  of  the  witnesses  summoned  to  attest  the  will,  it  in  presence 
will  be  presumed  that  he  wrote  his  signature,  though  the     ^ 


witnesses  may  not  see  the  signature  and  may  not  know 
that  the  document  is  his  will.  Smith  v.  Smith,  1  P.  & 
D.  143. 

The  acknowledgment  may  be  by  gestures.     In  bonis  h.  Ac- 
Davies,  2  Rob.  337 ;  In  bonis  Owston,  10  W.  R.  410.  m^T^^" 

Acknowledgment  by  a  third  person  in  the  hearing  of  JJ^^JJ^ 
the  testator,  and  acquiesced  in  by  him,  is  an  acknowledg-  n^©- 
ment  by  the  testator.    In  bonis  Jones,  Dea.  &  Sw.  o ;  In 
bonis  Bosanquet,  2  Rob.  577;  Favlds  v.  Jackson,  6'  N.  of 
C,  supp.  12 ;  Inglesant  v.  Inglesant,  3  P.  &  D.  172. 

It  is  clear  that  if  the  will  is  acknowledged  to  be  the  Will  ac- 

know* 

testator's  will,  and  the  witnesses  see  the  signature  of  the  ledged ; 
testator,  that  is  sufficient.     In  bonis  DiTrnwi^e,  2  Rob.  J^^*"* 
641 ;  In  bonis  PhUpot,  3  N.  of  C.  2. 

Further,  if  the  testator  acknowledges  a  document  as  wm 
his  will,  or  gives  the  witnesses  to  understand  that  it  is  ledged ; 
his  will,  it  is  not  necessary  that  he  should  expressly  acknow-  JS'JJ^ 
ledge  his  signature,  or  even  that  the  witnesses  should  see 
the  signature,  if  there  is  nothing  on  the  face  of  the  will 
to  lead  to  the  presumption  that  the  signature  was  added 
afterwards.    Lloyd  v.  Boberts,  12  Moo.  P.  C.  158;   In 
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bonis  Warden,  2   Curt.  334 ;    Blake  v.  Knight,  3  Curt. 
547;  OvnUim  v.  GwiUim,  3  Sw.  &  T.  200;   29   L,  J. 
Prob.  31 ;  In  bonis  Uuchoale,  1  P.  &  D.  375 ;  Cooper  v. 
Beckett,  3  Curt.  648 ;  4  Moo.  P.  C.  419 ;  Beckett  v.  Howe, 
2  P.  &  D.  1 ;  Kelly  v.  Keatinge,  I.  R.  5  Eq.  174 ;  In  bonis 
Pearn,  1  P.  D.  71.    The  cases  of  Hudson  v.  Parker,  1 
Rob.  14 ;  In  bonis  Trinder,  3  N.  of  C.  275,  are  over- 
ruled. 
Signature       A  request  to  sign  a  paper  not  declared  to  be  a  will, 
not  «5-       when  the  witnesses  see  the  signature  of  testator,  though 
^^^       it  is  not  acknowledged  by  the  testator  as  his  signature,  is 
sufficient.     Keigwin  v.  Keigwin,  3  Curt.  607;   Ouze  v. 
Oaze,  3  Curt.  451 ;   In  bonis  Ashmore,  3  Curt.  756;  In 
boil  is  Thomson,  4  N.  of  C.  643 ;  FavZds  v.  Jackson,  6  N. 
of  C.  suppl.  1 ;  Leecli  v.  Bates,  6  N.  of  C.  704 ;  In^lesant 
V.  Inglesant,  3  P.  &  D.  172;  see, however, /ti  bonis  Aiihur, 
2  P.  &  D.  273. 
Signatnre       But  a  mere  request  to  witnesses  to  attest  an  instrument, 

not  seen ; 

will  not  the  nature  of  which  is  not  explained  to  them,  and  the 
UA%&^  signature  to  which  they  do  not  see,  is  not  sufficient  In 
bonis  Ashton,  o  N.  of  C.  548 ;  In  bonis  Rawlins,  2  Curt. 
326;  l7i  bonis  Hammond,  3  Sw.  &  T.  90;  In  bonis 
Harrison,  2  Curt.  863 ;  In  bonis  Pearson.  33  L.  J.  P.  177; 
Ilott  V.  Genge,  3  Curt.  160;  4  Moo.  P.  C.  265;  Hudson 
V.  Parker,  1  Rob.  14;  In  bonis  THnder,  3  N.  of  C. 
275 ;  Shaw  v.  Neville,  1  Jur.  N.  S.  408 ;  In  bonis  Swin- 
ford,  1  P.  &  D.  630 ;  Pearso-n  v.  Pearson,  2  P.  &  D.  451 ; 
Fischer  v.  PopJvam,  3  P.  &  D.  246. 

When  the  testator^s  will  is  signed  by  some  other  person 
by  his  direction,  the  signature  must  be  acknowledged  by 
the  testator  in  presence  of  two  witnesses ;  it  is  not  suffi- 
cient that  the  witnesses  see  the  signature  written  if  they 
are  not  present  when  the  testator  directs  the  signature  to 
be  made,  and  the  will  is  not  acknowledged  as  a  will 
Burke  v.  Moore,  I.  R.  0  Eq.  609. 
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In  the  third  place,  such  witnesses  shall  attest  and  sub-  ^*  Signa- 

^  tare  by 

scribe  the  will  in  the  presence  of  the  testator,  but  no  form  witnesBM. 
of  attestation  is  necessary. 

The  witnesses  must  subscribe  in  the  presence  of  the  WitDfisses 
testator,  but  they  need  not  subscribe  in  the  presence  of  sign  in 
each  other.      White  v.  British  Mvseum,  6  Bing.  310 ;  ^^^ig 
FauUk  V.  Jackson,  6  N.  of  C.  sup.  1 ;  In  bonis  Webb,  1  pw^nce. 
Jut.  N.  S.  1096 ;  2  ib.,  309 ;  SiUlivan  v.  Sullivan,  3  L.  R 
Jr.  299 ;  see  Casement  v.  Fulton,  6  Moo.  P.  C.  14. 

The  witnesses  will  be  considered  to  have  subscribed  in  Presence 

of  the 

the  presence  of  the  testator  if,  under  the  circumstances,  testator. 
the  testator  might  have  seen  them  if  he  had  chosen  to 
look,  though  he  may  not  have  seen  them.  Shires  v. 
Glascock,  2  Salk.  688 ;  Damj  v.  Smith,  3  Salk.  395 ;  Todd 
V.  Win/ihelsea,  M.  &  Malk.  12;  1  C.  &  P.  488;  Casson  v. 
Dade,  1  B.  C.  C.  99 ;  Doe  v.  Manifold,  1  M.  &  S.  249 ; 
Winchdsea  v.  Wauchope,  3  Buss.  441 ;  In  bonis  Nevmian, 

1  Curt.  914 ;  In  bonis  Ellis,  2  ib.,  395 ;  Newton  v.  Clarke, 

2  ih.  320 ;  In  bonis  Cdmun,  3  ib.  118 ;  Tinbe  v.  Tribe,  7 
N.  of  C.  132 ;  1  Rob.  775 ;  Norton  v.  BazeU,  Dea.  &  Sw. 
259 ;  2  Jur.  N.  8. 766 ;  3  Jur.  N.  S.  1084 ;  In  bonis  Trin- 
mell,  11  Jur.  N.  S.  248;  In  bonis  Pier&y,  1  Bob.  278; 
Jenner  v.  Ffinch,  5  P.  D.  106. 

The  signatures  of  the  witnesses  need  not  be  in  any  Position  of 
particular  part  of  the  will,  if  it  appears  that  they  were  "*^* 
intended  to  attest  the  operative  signature  of  the  testator. 
In  bonis  Davis,  3  Curt  748 ;  In  bonis  Chamney,  1  Bob. 
757;  Roberts  v.  PhiUips,  4  E.  &;  B.  450 ;  In  bonis  Wilson, 
1  P.  &  D.  269;  In  bonis  Pearse,  1  P.  &  D.  382;  In  bonis 
Braddock,  1  P.  D.  433. 

But  the  signatures,  if  not  on  the  same  paper,  as  the  SHH^fttores 

miiBt  De 

will,  must  be  on  a  paper  physically  connected  with  it.  connected 
In  bonis   West,  12  W.  R  89 ;  In  bonis  Saunders,  31  ^^  "^' 
L.  J.  P.  53 ;   Cook  v.  Iximbert.  32  L.  J.  P.  93 ;    3   Sw. 
&  T.  46 ;   In  bonis  Oausden,  2  Sw.  &  T.  362 ;   In  bonis 


30  REQUISITES   FOR  A   VALID  WILL. 

iTKey,  I.  R,  11  Eq.  220;  In  bonis  Braddock,  1  P.  D. 
433. 

WitnoflBes  The  witnesses  must  attest  the  signature,  which  is  intended 
attest  as  an  execution  of  the  will ;  and  where  there  are  several 
B^ature.  signatures,  the  attestation  of  any  but  that  intended  as  an 

execution  of  the  will  is  invalid  to  give  eiFect  to  the  will  or 

any  part  of  it.    In  bonis  Martin,  6  N.  of  C.  694 ;  1  Rob. 

712  ;  Ew^.n  v.  Franklin,  Deane  7,  1   Jur.  N.  S.  1220 ; 

Sweeiland  v.  Sweetland,   4  Sw.  &  T.  6  ;   34  L.  J.  P.  42  ; 

13  W.  R  504  ;  Phipx^s  v.  Hale,  3  P.  ife  D.  166 ;  In  bonis 

DUkes,  3  P.  &  D.  164. 
Intention       x^g  attesting  witnesses  must  subscribe  with  the  inten- 

to  attest. 

tion,  that  the  subscriptions  made  sliould  be  a  complete 
attestation  of  the  will,  and  evidence  is  admissible  to  show 
whether  such  was  the  intention  or  not  In  bonis  Wilson, 
1  P.  &  D.  269 ;  In  bonis  Sharman,  1  P.  &  D.  661 ; 
ChnjfftOis  V.  Q-riffiths,  2  P.  &  D.  300 ;  In  bonis  Murphy, 
I.  R  8  Eq.  300. 

Adding  an  address  to^  or  correcting  a  signature  already 
made,  or  writing  a  Christian  name  when  the  witness  is 
unable  to  complete  his  signature,  is  insufficient.  In  bonis 
Trevan/ion,  2  Rob.  315;  14  Jur.  919;  Hindmiarsh  v. 
Charlton,  1  Sw.  &  T.  433 ;  8  H.  L.  160 ;  In  bonis  Mad- 
dock,  3  P.  &  D.  169 ;  MConviUev.  MCreesh,  3  L.  R  Ir.  73. 
So  a  witness  writing  the  name  of  a  second  witness 
opposite  the  mark  of  the  latter  cannot  be  said  to  sub- 
scribe.    In  bonis  Eynon,  3  P.  &  D.  92. 

A  signature  made  without  any  intention  of  attesting 

will  be  excluded  from  probate.    In  bonis  Sharman,  1  P. 

&  D.  661 ;  In  bonis  Murphy,  I.  R  8  Eq.  300. 

Form  of         Witnesses  need  not  sign  by  name ;  initials,  or  a  descrip- 

signature,  ^j^^^  ^^  ^  mark,  are  sufficient.    In  bonis  CJiristian,  2  Rob. 

110 ;  7  N.  of  C.  265 ;  In  bonis  MaHin,  6  N.  of  C.  694 ;  In 
bonis  Sperling,  3  Sw.  &  T.  272  ;  12  W.  R  354  ;  In  bonis 
Amiss,  2  Rob.  116  ;  In  bonis  AshTnove^  3  Curt.  756. 
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But  a  seal  is  insufficient.    In  bonis  Byrd,  3  Curt.  117. 

One  witness  cannot  sign  for  another.  In  bonis  White, 
2  N.  of  C.  461 ;  In  bonis  MidcUeton,  33  L  J.  P.  16 ;  ii« 
Duggins,  39  L.  J.  P.  34. 

Nor  can  a  third  person  sign  for  a  witness.  In  bmiis 
Cope,  2  Rob.  335  ;  Pryor  v.  Pryor,  29  L.  J.  P.  114. 

But  a  Mritness  or  a  third  person  may  guide  the  hand  of 
the  second  witness^  or  may  subscribe  for  the  witness  if  the 
witness  holds  the  top  of  the  pen  while  the  signature  is 
being  made  Harrison  v.  Elvin,  3  Q.  B.  117,  2  G.  &  D. 
769 ;  In  bonis  Frith,  4  Jur.  N.  S.  288 ;  27  L.  J.  P.  6 ; 
In  bonis  Lewis,  31  L.  J.  P.  153 ;  7  Jur.  N.  S.  688 ;  see 
In  bonis  Kilcher,  6  N.  of  C.  15. 

The  papers  found  at  the  testator's  death  to  compose  his 
will  must,  in  the  absence  of  proof  to  the  contrary,  be  pre- 
sumed to  be  the  will  executed  by  him.  Oregory  v.  Qaeen^s 
Proctor,  4  N.  of  C.  620 ;  Marsh  v.  Marsh,  1  Sw.  &  T. 
528;  Rees  v.  Bees,  3  P.  &  D.  84. 
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ALTERATIONS,  INTERUxNBATIONS  AND  ERASURES. 

Blank  It  is  immaterial  that  the  will   contains  blank  spaces 

*^*****'  or  even  a  blank  page.  Gomeby  v.  Gibbons,  1  Rob.  705. 
In  bonis  Rice,  I.  R.  5  Eq.  176.  In  bonis  Wotton,  3 
P.  &  D.  159. 

Oral  and  written  declarations  of  a  testator  made  before 
or  after  the  execution  of  the  will  are  admissible  in  evidence 
for  the  purpose  of  showing  what  were  the  constituent  parts 
of  the  will  at  the  time  of  execution.  Gould  v.  Lakes, 
1  P.  D.  6. 
Evidence        Where  a  will  contains  obliterations,  additions,  or  other 

when 

ftlterations  alterations,  evidence  must,  if  possible,  be  produced  to  show 
when  they  were  made.  In  bonis  Hindrrvarch,  1  P.  &  D. 
307 ;  In  bonis  Duffy,  I.  R.  5  Eq.  506 ;  Moore  v.  Moore, 
I.  R.  6  Eq.  166. 

For  this  purpose  declarations  of  the  testator  with  regard 
to  his  testamentary  intentions  made  before  the  date  of  the 
will  are  admissible.  Doe  v.  Palmer,  15  Q.  B.  747.  In 
bonis  Sykes,  3  P.  &  D.  26 ;  Dench  v.  Denx^h,  2  P.  D.  60. 

The  fact  that  a  date  earlier  than  the  date  of  the  will  is 
annexed  to  alterations  is  not  alone  sufficient  to  show  that 
they  were  made  before  execution.  In  bonis  Adamson,  3 
P.  &  D.  258. 

Premimp-       Alterations  made  in  ink  before  execution  will  be  pre- 

aitera^       sumed  to  be  final.     Gann  v.  Gregory,  3  D.  M.  &  G.  780; 

**^^»-        Ibbott  V.  Bdl,  35  B.  395. 
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Alterations  made  before  execution  in  pencil,  the  will  l?«Mbf»- 

tive  altera- 

being  written  in  ink,  are  primd  fade  deliberative,  and  the  tiona. 
original  writing  will  have  eflfect.  Hawkes  v.  Hawkey  1 
Hagg.  322 ;  Edward  v.  AsUey,  ib,  490 ;  Ravenscroft  v. 
Hunter,  2  ib.  68 ;  Parkin  v.  Bairibridge,  3  Phillim.  321 ; 
Lavender  v.  Adaina,  1  Add.  403 ;  Bateman  v.  Pennington, 
3  Moo.  P.  C.  223 ;  Francis  v.  Grovesy  5  H.  39 ;  In  bonis 
Hall,  2  P.  &  D.  256 ;  In  bonis  Adams,  ib.  367.  See  In 
bonis  Bellamy,  14  W.  R  501. 

Alterations  and  additions  made  in  a  will  complete  with-  Presump- 
out  them  must  be  presumed,  in  the  absence  of  evidence,  date  of 
to  have  been  made  after  the  execution  of  the  will  or  any  *l*«'**»o"- 
subsequent  codicil.     Cooper  v.  Bockett,  4  N.  of  C.  685 ;  4 
Moo.  P.  C.  419;  Simmons  v.  RvdaU,  1  S.  N.  S.  115; 
QrevUle  v.  TyUey  7  Moo.  P.  C.  320 ;  Oarm  v.  Gregory,  3 
D.  M.  &  G.  780 ;  Doe  v.  Palmer,  16  Q.  B.  747 ;  WilUaTus 
V.  Ashton,  1  J.  &  H.   115 ;  Christmas  v.   Whinyates,  3 
Sw.  &  T.  81 ;  In  bonis  Sykes,  3  P.  &  D.  26. 

Alterations  and  additions  made  in  a  will  which  would 
be  incomplete  without  them,  must  be  presumed  to  have 
been  made  before  execution.  In  bonis  Cadge,  1  P.  &  D. 
543 ;  Birch  v.  Birch,  1  Rob.  675 ;  6  N.  of  C.  581 ;  In  bonis 
Swimden,  2  Rob.  192 ;  Qreville  v.  Tylee,  7  Moo.  P.  C.  320 ; 
In  boms  Birt,  2  P.  &  D.  214  ;  In  bonis  Adams,  ib.  367 ; 
In  bonis  King,  23  W.  R.  552.  See,  however.  In  bo7iis 
White,  30  L.  J.  P.  55. 

The  Wills  Act  (1  Vict.  c.  26),  s.  21,  enacts  that  no  wnis  Act, 
obliteration,  interlineation,  or  other  alteration  made  in  any 
will  after  the  execution  thereof  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration 
shall  be  executed  in  like  manner  as  hereinbefore  is  required 
for  the  execution  of  the  will ;  but  the  will,  with  such  altera- 
tion as  part  thereof,  shall  be  deemed  to  be  duly  executed  if 
the  signature  of  the  testator  and  the  subscription  of  the 
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witnesses  be  made  in  the  margin,  or  on  some  other  part  of 
the  will  opposite  or  near  to  sach  alteration,  or  at  the  foot 
or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of 
the  will. 

An  alteration  opposite  which  the  testator  and  two 
.vitnesses  have  set  their  initials  in  the  margin  is 
sufficiently  executed  under  this  section.  In  bonis  BlewiM, 
49  L.  J.  P.  31 ;  5  P.  D.  116 ;  see,  too,  In  bonis  Treeby,  3 
P.  &  D.  242;  In  bonis  Sheam,  50  L.  J.  P.  1.5. 
Oblitora-  Where  the  original  is  completely  obliterated  and  not 
pleta  ascertainable,  the  will  must  be  considered  blank,  so  far  as 
the  obliteration,  interlineation  or  other  alteration  is  con- 
cerned. In  bonis  Jbbetson,  2  Curt.  337 ;  Towrdey  v. 
Watson,  3  Curt.  761 ;  In  bonis  James,  1  Sw.  &  T.  238. 

The  Court  will  only  endeavour  to  discover  the  original 
by  the  use  of  glasses  or  similar  means,  and  not  by  the  use 
of  chemicals,  or  removal  of  any  substance  from  the  will. 
In  bonis  Beavan,  2  Curt.  369;  In  bonis  Horsford,  3 
P.  &  D.  211 ;  In  re  Nelson,  I.  R  6  Eq.  569.  See  Lushing- 
ton  V.  Onslow,  6  N.  of  C.  183. 

It  appears  to  be  clear  that  no  external  evidence  would 
be  admitted  to  show  what  the  original  words  were,  except 
in  a  case  of  dependent  relative  revocation  (see  post,  p.  39). 
In  bonis  Hm^sfoi^d,  3  P.  &  D.  211 ;  Jti  re  Nelson,  I.  R 
6  Eq.  569.     See  Tovmley  v.  Watson,  3  Curt.  761. 


35 


CHAPTER  VL 


REVCX3ATI0N. 


Section  18  of  the  Wills  Act  enacts  that  every  will  wm  to  be 
made  by  a  man  or  woman  "shall  be  revoked  by  his  or  her  ^J^iage/ 
marriage  (except  a  will  made  in  exercise  of  a  power  of 
appointment  when  the  real  or  personal  estate  thereby 
appointed  would  not  in  default  of  such  appointment  pass 
to  his  or  her  heir,  customary  heir,  executor,  or  adminis- 
trator, or  the  person  entitled  as  his  or  her  next  of  kin, 
under  the  Statute  of  Distributions). 

A  will,  though  made  in  contemplation  of  marriage,  is 
revoked  by  marriage.  In  bonis  Cadywold,  1  Sw.  &  T.  34 ; 
Marston  v.  Doe  d.  Fox,  8  A  &  E.  14 ;  larad  v.  Rodon,  2 
Moo.  P.  C.  61 

A  will  made  in  exercise  of  a  power  is  not  revoked  by  wm  under 
marriage  where  the  heir,  executor,  or  administrator,  or 
statutory  next  of  kin,  would  not  in  all  events  take  in 
defiftult  of  appointment    In  bonis  Femvicky  1  P.  &  D. 
S19;  In  bonis  WoHhtTigton,  20  W.  R  260. 

Nor  is  such  a  will  revoked  by  marriage  if  the  persons 
taking  in  default  of  appointment,  though  they  may  in 
fact  be  the  heirs  or  statutory  next  of  kin  of  the  donee  of 
the  power,  do  not  take  in  that  capacity  under  the  instru- 
ment creating  the  power. 

Thus  the  will  is  not  revoked  if  the  gift  in  default  of 
appointment  is  to  children  of  the  testator,  or  to  next  of 
kin  simply  instead  of  statutory  next  of  kin.  In  bonis 
FUzroy,  1  Sw.  &  T.  133 ;  In  bonis  McVicar,  1  P.  &  D.  671. 

Where  the  limitation  of  real  estate  in  default  of  appoint- 

d2 


36  REVOCATION. 

meat  is  to  the  donee,  her  heirs  or  assigns,  the  will  is 

revoked  by  marriage.     Vavghan  v.  Vanderstegen,  2  Dr. 

165, 168. 

No  will  to      By  the  Wills  Act  (1  Vict  c.  26),  s.  19,  it  is  enacted  that 

by  pre-      DO  will  shall  be  revoked  by  any  presumption  of  an  inten- 

■ump  on.  ^-^j^  ^^  ^j^^  ground  of  an  alteration  of  circumstances. 

No  will  to      Section  20  enacts  that  no  will  or  codicil,  or  any  part 
but  by       thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by 
^  ^     another  will  or  codicil  executed  in  manner  hereinbefore 
^^h^\      required,  or  by  some  writing  'declaring  an  intention  to 
■traction,   revoke  the  same,  and  executed  in  the  manner  in  which  a 
will  is  hereinbefore  required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence,  and  by  his 
direction,  with  the  intention  of  revoking  the  same. 
Revoca-         Revocation  while  the  testator  is  of  unsound  mind  is  in- 
insane       effectual,  though  he  may  subsequently  recover.    Borlase 
invalid.      ^  Bixrlase,  4  N.  of  C.  106 ;  Brunt  v.  BrurU,  3  P.  &  D.  37. 
A  will  left  in  the  possession  of  a  testator  who  subse- 
quently becomes  insane,  and  revoked  by  him,  must  be 
shown  to    have    been  revoked  while   he  was    of  sound 
mind.     Harri8  v.  Berrall,  1  Sw.  &  T.  153 ;  Sprigge  v. 
Sprigge,  1  P.  &  D.  608. 
Act  of  Revocation  is  in  ail  cases  a  question  of  intention,  and  if 

tiwi  not     *^®  ^*  done,  though  in  itself  sufficient  to  revoke  a  testa- 
doneanwno  meutary  instrument,  can  be  shown  to  have  been  done  for 
a  purpose  other  than  revocation,  it  will  not  revoke  the 
instrument. 

Thus  destruction  of  a  will  on  the  erroneous  supposition, 
that  it  is  invalid  (a),  or  that  it  has  been  revoked  or  become 
useless  (6),  or  that  another  instrument  is  valid  (c),  will  not 
effect  a  revocation.  OUea  v.  Warren,  2  P.  &  D.  401  (a)  ; 
Scott  V.  Scott,  1  Sw.  &  T.  258 ;  Clarkson  v.  Clarkaon,  2 
Sw.  &  T.  497 ;  31  L.  J.  P.  143 ;  In  bonw  Middleton,  3 
Sw.  &  T.  583 ;  10  Jur.  N.  S.  1109  (6) ;  Hyde  v.  Hyde,  1  Eq. 
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Ah.  409 ;  Onions  v.  Tyrer,  1  P.  Wms.  345 ;  PerroU  v. 
Perrott,  14  East,  423  ;  DaTicer  v.  Crabb,  3  P.  &  D.  98  (c). 

Some  of  the  cases  ahove  cited  have  heen  called  cases  of 
dependent  relative  revocation.  They  are  really  cases  in 
which  there  was  no  anirmus  refvocandi  whatever.  The  in- 
struments were  destroyed,  not  with  a  view  to  revoke  them, 
but  because  the  testator  thought  they  had  been  revoked. 

In  the  same  way  the  destruction  of  a  codicil  which  has 
revived  a  revoked  will,  will  not  revoke  the  will  if  it 
appears  that  the  codicil  was  destroyed  on  the  supposition 
that  the  will  would  still  stand.  James  v.  ShHmpton,  1 
P.  D.  431. 

So,  too,  an  act  of  destruction  done  merely  for  the  pur- 
pose of  making  a  fair  copy  of  the  will,  or  to  improve  the 
handwriting,  has  no  revocatory  effect.  In  bonis  Kennett, 
2  N.  R  461 ;  In  bonis  Applebee,  1  Hag.  144 ;  In  bonis 
Tozer,  2  N.  of  C.  11. 

A  revocation  made  with  a  view  of  making  or  reviving  Dependent 
some  other  disposition  will  only  take  effect  if  such  other  revocation, 
disposition   is  effectually  made  or  revived.     Onions  v. 
Tyrer,  1  P.  Wms.  345 ;  2  Vem.  742 ;  Prec.  Ch.  459 ;  1 
Eq.  Ab.  408 ;  Ex  paHe  Ilchester,  7  Ves.  348,  372 ;  Lord 
Thynne  v.  Stanhope,  1  Add.  52. 

But  to  bring  the  case  within  this  doctrine  it  must 
appear  that  the  testator  considered  the  substitution  of 
some  valid  disposition  as  part  of  the  act  of  revocation  at 
the  time  when  the  act  was  done. 

The  mere  revocation  of  a  will,  followed  by  a  subsequent 
ineffectual  disposition,  will  not  set  up  the  original  will  if 
the  two  acts  are  not  so  connected,  that  it  can  be  said  the 
substitution  of  an  effectuaJ  disposition  was  the  condition 
of  the  revocation  of  the  original  will.  In  bonis  Mitche- 
son.  32  L.  J.  P.  202  ;  In  bonis  Weston,  1  P.  &  D.  633 ;  In 
bonis  Genti-y,  3  P.  &  D.  80. 

The  point  in  these  cases  is  not,  that  a  revoked  will  is  set 
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up  again,  if  a  subsequent  disposition  is  ineffectual,  but 
that  the  original  will  is  not  itself  intended  to  be  revoked, 
unless  or  until  an  effectual  disposition  of  the  property  is 
made.  See  Powell  v.  PowM,  1  P.  &  D.  209 ;  In  bonis 
Weston,  1  P.  &  D.  633 ;  Eckeraley  v.  PhUy  1  P.  &  D. 
281. 

In  cases  of  revocation  the  intention  of  the  testator  may 

always  be  proved  by  evidence. 

will  Thus,  if  a  will  is  shown  to  have  been  cancelled  for  the 

to  make     purpose  of  making  a  fresh  will,  the  original  will  is  not 

fresh  wiU.  revoked  if  no  fresh  will  is  made.    In  bonis  De  Bode,  5  N. 

of  C.  189 ;  In  bonis  Eeles,  2  Sw.  &  T.  600. 

Nor,  under  similar  circumstances,  is  the  old  will  revoked 
if  the  fresh  will,  though  made,  is  not  effectual.  Hyde  v. 
Mason,  Vin.  Abr.  Devise,  R.  2,  pi.  17 ;  Com.  451 ;  1  Lee, 
423,  note  {a) ;  DaTicer  v.  Orabb,  3  P.  &  D.  98. 
To  Bet  up  Similarly,  a  will  cancelled  in  order  to  set  up  a  prior  will, 
pnor  .  ^jjj^j^  cannot  be  so  set  up,  is  not  thereby  revoked.  PowelZ 
V.  Powell,  1  P.  &  D.  209 ;  see  Dickinson  v.  SvxUnian,  4 
Sw.  &  T.  205 ;  Eckersley  v.  PlaU,  1  P.  &  D.  281 ;  In  boni^ 
Weston,  1  P.  &  D.  633. 

Perhaps  where  a  will  is  cancelled  upon  the  execution  of 
another  invalid  instrument,  which  differs  from  the  can- 
celled will  only  in  matters  of  detail,  such  asthe  persons 
appointed  trustees,  the  fact  that  the  dispositions  in  the  two 
documents  are  the  same  would,  even  in  the  absence  of 
express  evidence  of  intention,  be  sufficient  to  show  that 
the  prior  will  was  only  intended  to  be  revoked  if  the  second 
instrument  was  effectual.     See  Onions  v.  Tyrer,  1  P.  Wms, 
345;  8?iort  v.  Smith,  4  East,  419;  In  bonis  Middleton, 
3  Sw.  &  T.  583. 
Oblitera-        Upon  the  same  principle,  when  the  amount  of  a  bequest 
part  of      is  obliterated  after  the  execution  of  the  will,  and  a  differ- 
legacy.       ^^^^  ^^^^  though  it  may  be  a  smaller,  amount  is  written 
over  or  interlineated,  the  substituted  bequest,  being  incap- 
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able  of  taking  effect,  the  original  bequest  remains,  the 
inference  being  that  it  was  the  testator's  intention  to 
revoke  the  original  bequest  only  if  the  substituted  bequest 
was  effectually  made.  Brooke  v.  Kent,  3  Moo.  P.  C.  334, 
overruling  In  bonis  Brooke,  2  Curt  343 ;  Soar  v.  Dolman, 
3  Curt.  121,  overruling  S.  C.  in  Twrn.  In  bonis  Rippin, 
2  Curt  332;  In  boms  Horaford,  3  P.  &  D.  211 ;  In  re 
Nelson,  L  R  6  Eq.  569 ;  see  Kirke  v.  Kirke,  4  Russ.  435 ; 
Locke  V.  Jamies,  11  M.  &  W.  901 ;  Winaon  v.  FraU,  2  B. 
&  B.  650.  The  case  of  In  bonis  Livock,  1  Curt.  906,  is 
overruled. 

In  such  a  case  evidence  is  admissible  to  show  what  the 
original  legacy  was,  and  if  necessary  the  Court  will  employ 
chemical  means  to  ascertain  it.  In  bonis  Horsford,  supra 
— see  ante,  p.  34. 

If  there  is  an  erasure  simply,  without  any  substitution  Erasure 
or  interlineation,  the  doctrine  does  not  apply,  even  though  j^^^Jj^a- 
the  erasure  may  be  of  part  of  a  legacy — as,  for  instance,  ^^o^- 
where  a  legacy  of  one  hundred  and  fifty  pounds  is  given, 
and  the  words  "and  fifty"  are  erased.     In  bonis  Ibbetson, 
2  Curt  337;  In  bonis  Harsfcyrd,  3  P.  &  D.  211 ;  In  re 
Nelson,  I.  R  6  Eq.  569. 

The  distinction  between  a  case  where  the  words  "  one 
hundred  and  fifty''  are  obliterated  and  the  word  "  fifty"  is 
written  over  them,  and  a  case  where  the  words  "  one  hun- 
dred and"  are  obliterated,  leaving  the  word  "fifty,"  is 
somewhat  thin. 

Upon  similar  principles,  when  the  name  of  an  executor  Ensure  of 
has  been  obliterated  and  another  executor  substituted  after  ^^^^^ 
the  execution  of  the  will,  the  name  of  the  original  executor 
will  be  restored,  if  it  can  be  shown  by  external  evidence 
what  the  name  was.  The  presumption  that  the  testatoi 
intended  to  appoint  some  executor  or  other  is  a  strong  one. 
In  bonis  Pan\  29 .  L.  J.  P.  70 ;  6  Jur.  N.  S.  56 ;  In  bonis 
Harris,  1  Sw.  &  T.  536  ;  29  L.  J.  P.  79. 


40 


REVOCATION. 


name  of 
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Erasure  of  It  is  clear  that,  where  the  name  of  a  legatee  is  obliterated, 
and  that  of  another  legatee  substituted  after  execution,  and 
there  is  no  further  evidence  of  intention,  no  case  of  depend- 
ent relative  revocation  arises.  Under  such  circumstances, 
however,  a  case  of  dependent  relative  revocation  may  be 
raised  by  proper  evidenca 

Thus,  if  it  appears  from  external  evidence  that  a  gift  has 
been  made  to  a  person  only  on  the  supposition  by  the  tes- 
tator that  another  person  was  incapable  of  taking,  and  after 
the  execution  of  the  will  the  name  of  the  first  person  has 
been  obliterated  and  the  name  of  the  second  substituted,  the 
original  legatee  takes  on  the  ground  that  he  was  intended 
to  take  in  the  event  of  the  substituted  legatee  being  incap- 
able of  taking.     In  bonis  McCabe,  3  P.  &  D.  94. 

The  cases  on  the  doctrine  of  dependent  relative  revocation 
so  far  discussed  have  been  cases  in  the  Probate  Court,  where 
evidence  of  testamentary  intention  is  alwajrs  admissible. 
Precisely  the  same  doctrine  applies  in  a  Court  of  Con- 
struction, struction,  the  only  difiference  being  that  the  intention  to 
revoke  a  former  gift  only  if  a  subsequent  gift  is  eflfectually 
made  must  appear  on  the  face  of  the  instrument.  No 
external  evidence  to  prove  the  dependency  of  the  two  gifts 
is  admissible. 

Thus,  if  a  legacy  is  given  by  will  to  A,  and  by  a  codicil 
the  legacy  to  A  is  revoked,  and  the  same  legacy  is  given 
to  B,  who  predeceases  the  testator,  or  for  other  reasons  is 
incapable  of  taking,  the  legacy  to  A  is  nevertheless  revoked. 
There  is  in  such  a  case  nothing  to  show  that  the  legacy  to 
A  was  only  to  be  revoked  if  the  legacy  to  B  was  eflfectually 
made,  or  in  other  words,  no  case  of  dependent  relative 
revocation  is  made  out.  French's  Ojse,  Rolie's  Ab.  Devise, 
0. 4 ;  Tupper  v.  Tupper,  1  K.  &  J.  666 ;  Nevill  v.  Boddani, 
25  B.  654 ;  Quinn  v.  Butler,  6  Eq.  225 ;  Baker  v.  Stoi-y , 
23  W.  R  147. 
Incapacity      It  has  been  said  that  the  doctrine  of  dependent  relative 

of  legatee.  "^ 
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revocation  has  no  application,  where  the  second  disposition 
fails  not  from  the  infirmity  of  the  instrument,  but  from 
the  incapacity  of  the  devisee,  1  Jarm.  156,  3rd  ed. ;  Wmg. 
Exors.  153. 

But  this  is  a  mere  distinction  of  fact  and  not  of  principle. 
It  may  even  be  doubted  whether  it  reconciles  the  cases  in 
fact.  See  Quinn  v.  Bwtlei;  6  Eq.  225.  The  true  theory 
seems  to  be,  that  the  doctrine  of  dependent  relative  revo- 
cation applies  equally  where  the  second  legatee  is  incapa- 
citated from  taking,  provided  the  case  can  be  brought, 
within  the  doctrine,  or  in  other  words,  provided  it  can  be 
shown  that  the  original  legacy  was  intended  to  be  revoked 
only  in  the  event  of  the  second  taking  eflfect.  The  mere 
fact  that  a  legacy  is  revoked  and  a  diflferent  legacy  to  a 
different  legatee  substituted,  affords  no  argument  either  in 
the  Court  of  Probate  or  in  a  Court  of  Construction  that 
the  capacity  of  the  second  legatee  to  take  was  the  condi- 
tion of  the  revocation  of  the  earlier  legacy. 

A  subsequent  will  is  no  revocation  of  a  former  one  if  the  Subee- 
contents  of  the  later  will  are  unknown,  or  if,  though  it  is  ^^conteSa 
known  that  the  later  will  differed  from  the  former  one,  it  unknown. 
is  unknown   in  what  respects  it   differed.     Hitohins  v. 
Basset,  3  Mod.  204 ;  2  Salk.  592 ;  Show.  P.  C  146 ;  Dick- 
inson V.  Stidolph,  11  C.  B.  N.  S.  341,  357. 

Where  there  are  several  testamentary  instruments  which  Several 
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are  not  inconsistent,  they  will  together  be  considered  the  tary  in- 
will  of  the  testator  so  far  as  they  are  not  inconsistent.    In  "*"^®'^**- 
bonis  BvM,  3  Sw.  &  T.  196  ;  Berks  v.  Berks,  4  Sw.  &  T.  23 ; 
Lemage  v.  Goodban,  1  P.  &  D.  57 ;    In  bonis  Femoick, 
ib.  319 ;  In  bonis  Griffith,  2  ib.  457  ;  In  bonis  Patchell, 
3  ib,  153;  /ti  bonis  Hartley,  50  L.  J.  P.  1. 

The  fact  that  both  instruments  appoint  a  person  sole 
executor  will  not  cause  the  later  instrument  to  revoke  the 
former.  In  bonis  Leese,  2  Sw.  &  T.  442  ;  In  bonis  Graham, 
3  ib.  69 ;  Geaves  v.  Price,  3  ib,  71. 
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IncoDBis-  Where  a  subsequent  will  disposes  or  shows  an  intention 
mentB.  '  ^f  disposing  of  all  the  testator's  property,  it  will  be  held  to 
have  revoked  a  prior  will  in  toto,  whether  the  dispositions 
contained  in  the  subsequent  will  are  different  from  the 
earlier  dispositions  or  not.  Henfrey  v.  Henfrey,  2  Curt. 
468 ;  4  Moo.  P.  C.  29  ;  Pepper  v.  Pepper,  I.  R  5  Eq.  85  ; 
PlerUy  v.  West,  2  Phillim.  264 ;  Cottrell  v.  CoUrell,  2  P.  & 
D.  397 ;  Dempsey  v.  Lawson,  2  P.  D.  98 ;  O'Leary  v. 
Douglass,  3  L.  R.  Ir.  323. 

Where  there  are  two  testamentary  instruments,  and 
from  the  nature  of  the  documents  and  the  surrounding  cir- 
cumstances it  is  doubtful  whether  the  later  was  intended  to 
be  in  substitution  for  the  earlier  one,  evidence  is  admissible 
to  show  the  intention.  Jenner  v.  FfiTich,  49  L.  J.  CL  25  ; 
5  P.  D.  106. 
LMt  will  The  description  of  a  testamentary  document  as  the  last 
will  of  the  testator  will  not  alone  have  the  effect  of  revok- 
ing  prior  testamentary  papers.  CvUo  v.  Gilbert,  9  Moo.  P.  C. 
131 ;  Stoddartv,  GrrarU,  1  Macq.  171 ;  Lemage  v.  Goodban, 
1  P.  &  D.  57  ;  Leslie  v.  Leslie,  I.  R  6  Eq.  332;  Freeman 
V.  Freeman,  Kay,  479  ;  5  D.  M.  &  G.  704 ;  In  bonis 
De  la  Saussaye,  3  P.  &  D.  42. 
Clause  of  A  will  Containing  a  clause  revoking  all  former  wills  will 
revoca  on.  ^^^^  without  more,  revoke  a  will  made  in  execution  of  a 
power,  though  the  second  will  may  contain  such  general 
words  as  would  execute  the  power.  In  bonis  Meredith, 
29  L  J.  P.  155;  In  bonis  Joys,  30  L.  J.  P.  169;  /-n, 
bonis  MerriU,  1  Sw.  &  T.  112 ;  7  W.  R  543 ;  see  Richard- 
son V.  Ban^,  3  Hag.  249. 

But  the  former  will  is  revoked  if  the  subsequent  will 
contains  an  express  reference  to  the  power,  or  diposes  of 
the  property  subject  to  the  power,  though  it  may  not  dispose 
of  all  of  it.  Richardson  v.  Barry,  3  Hagg.  249  ;  In  bonis 
Eustace,  3  P.  &  D.  183 ;  Hai-vey  v.  Hai^ey,2S  W.  R  478. 
Codicil  A  codicil  reviving  a  revoked  will  thereby  revokes  a  will 
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intermediate  in  date  between  the  first  revoked  will  and  reviving 
the  codicil,  and   inconsistent  with   the   first  wilL     Lord  ,^ 
Walpole  v.  Orford,  3  Ves.  402;  In  bonis  ReynoldSy  3 
P.  &  D.  35. 

Where  will  A  is  revoked  by  will  B  and  destroyed,  and  CodicU 
there  is  a  codicil,  purporting  to  revive  will  A  but  ineflfectual  a^irtrcyed 
to  do  so,  because  will  A  is  not  in  existence,  the  question  ^^^* 
arises,  whether  will  B  is  revoked. 

The  cases  on  the  subject  are  complicated.  The  rule 
appears  to  be,  that  if  there  are  no  dispositions  in  the  codicil 
inconsistent  with  will  B,  the  mere  fact,  that  the  codicil 
is  described  as  a  codicil  to  will  A,  does  not  revoke  will  B. 
Rogers  v.  Ooodenough,  2  Sw.  &  T.  342. 

On  the  other  hand,  if  the  codicil  contains  dispositions 
inconsistent  with  will  B,  or  expressly  confirms  will  A,  it 
seems  will  B  is  revoked  and  the  codicil  alone  is  admissible 
to  probate.  Hcde  v.  Tokelove,  2  Rob.  318;  Newton  v. 
Newton,  12  Ir.  Ch.  118. 

The  destruction  or  cancellation  of  a  will  whereby  it  is  Revooa- 
revoked  will  not  revoke  a  codicil.  In  bonis  Button,  3  oodidi. 
Sw.  &  T.  66 ;  In  bonis  EUice,  12  W.  R  353 ;  In  bonis 
HaUiwelZ,  4  N.  of  C.  400 ;  In  bonis  Coulthard,  11  Jur. 
N.  S.  184 ;  TagaH  v.  Hooper,  1  Curt.  281) ;  Black  v. 
JMing,  1  P.  &  D.  685;  In  bonis  Savage,  2  ib,  78 ;  In 
bonis  Twmer,  ib.  403. 

Where  a  will  is  revoked  by  a  subsequent  codicil,  it  would  Effect  of 
be  a  question  of  construction,  whether  intermediate  codicils  ^iting"^^ 
are  also  revoked.  will  on 

earlier 

If  the  revoking  codicil  refers  to  the  will  by  date,  or  dis-  codidlB. 
Unguishes  between  the  will  and  subsequent  codicils,  the 
latter  are  not  revoked.     Farrer  v.  St  Cathei^ine's  CoU,, 
16  Eq.  19 ;  see  Bunny  v.  Bv/nny,  3  B.  109 ;  Pratt  v.  Pratt, 
14  Sim.  129. 

The  re-execution  of  a  will,  containing  a  clause  revoking  Re-execu- 
all  former  testamentary  instruments,  will  not  revoke  ajj^^^. 
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taining      codicil  to  the  will,  at  any  rate  if  the  object  of  the  re- 

revocatioiL  execution  appears  to  have  been  to  give  eflfect  to  alterations 

in  the  will,  or  if  there  is  evidence  to  show  that  revocation 

of  the  codicil  was  not  intended.    WadeY,Nazer,l  Rob.  627  ; 

UpJUl  V.  Marshall,  3  Curt.  636  ;  In  bonis  Rawlins,  48 

L.  J.  P.  64 ;  28  W.  R.  139. 

Codica  A  codicil  making  an  alteration  in  a  will,  referred  to  as  a 

wiU.       ^  will  of  *  particular  date,  and  con6nning  that  will,  does  not 

revoke  intermediate  codicils.     Smith  v.  Cunningham,  1 

Add.  448 ;  Crosbie  v.  Macdoual,  4  Ves.  610 ;  In  bonis  De 

la  Saussaye,  3  P.  &  D.  42 ;  Oreen  v.  Tribe,  9  Ch.  D.  231. 

Testa-  A  letter,  duly  signed  and  attested,  requesting  a  third 

letter"^     person  to  destroy  the  testator's  will,  is  sufficient  to  revoke 

it.     In  bonis  Durance,  2  P.  &  D.  406. 
Revoca-         Where  a  testator  intends  to  revoke  his  will  by  the  per- 
Bucce^on  formance  of  a  succession  of  acts,  some  only  of  which  he 
of  acta      actually  performs,  the  will  is  not  revoked,  though  the  acts 
performed  might  alone  be  sufficient  to  revoke  it  if  the 
testator  intended  to  do  no  more.     Doe  v.  Perkes,  3  B.  &  A. 
489;  In  bonis  Colberg,  2  Curt.  832;  Elms  v.  Elms,  1 
Sw.  &  T.  155.     See,  too,  Winson  v.  Pratt,  2  B.  &  B.  650 ; 
Locke  V.  James,  11  M.  &  \A'.  901 ;  Kirke  v.  Kirke,  4  Russ. 
435 ;  Doe  v.  Earns,  6  A.  &  E.  209 ;  2  N.  &  P.  615. 
Acta  done       But  though  a  testator  may  have  done  everything  which 
those         he  considered  necessary  to  revoke  his  will,  the  will  is  not 
^Tute."^   revoked  if  he  has  not  adopted  one  or  other  of  the  modes  of 
revocation  pointed  out  in  section  20.     (See  ante,  p.  36.) 

Thus,  writing  across  a  will  that  it  is  revoked,  and  throw- 
ing it  into  the  waste  paper  basket,  will  not  revoke  the 
will  if  it  is  in  fact  preserved.     Cheese  v.  Lovejoy,  2  P.  D. 
251.     See  Andrew  v.  Motley,  12  C.  B.  N.  S.  514. 
Kevoca-         The  revocatory  acts,  if  done  by  a  third  person  by  the 
third         testator's  direction,  must  also  be  done  in  his  presence, 
person.  Thus,  a  wiU  bumt  by  the  testator's  order  but  not  in  his 

presence  is  not  revoked.    In  bonis  Dadds,  Dea.  &  Sw.  290. 
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Striking  through  the  will  or  the  signature  of  the  testator  Striking 
with  a  pen  is  not  sufficient  to  revoke  his  will.    Stephens  gign^S^. 
V.  TapreU,  2  Curt.  458 ;  In  bonis  Rose,  4  N.  of  C.  101 ; 
Benson  v.  Benson,  2  P.  &  D.  172 ;  Re  Brewster,  6  Jur. 
N.  S.  56. 

A  will  found  in  the  possession  of  the  testator  with  the  Tearing  oflF 
signature  cut  oflF  will,  in  the  absence  of  evidence  to  the 
contrary,  be  presumed  to  be  revoked.  In  bonis  Lewis,  1 
Sw.  &  T.  31 ;  Walker  v.  Armstrong,  21  B.  305 ;  4  W.  R. 
770 ;  In  bonis  OuUan,  1  Sw.  &  T.  23 ;  Hobbs  v.  Knight, 
1  Curt.  768 ;  Bell  v.  Fothergill,  2  P.  &  D.  148. 

And  this  is  the  case,  though  the  piece  cut  off  may  be 
carefully  preserved  with  the  will.  In  bonis  Simpson,  5 
Jur.  N.  S.  1366 ;  In  re  White,  3  L.  R  Ir.  417 ;  Bell  v. 
Fothergill,  2  P.  &  D.  148. 

Obliterating  or  tearing  off  the  names  of  the  attesting  Tearing  off 
witnesses  Ls  sufficient  to  revoke  the  will.    In  bonis  James,  ^riSi^^ 
7  Jur.  N.  S.  52 ;  Abraham  v.  Joseph,  5  Jur.  N.  S.  179 ; 
Evans  v.  Dallow,  31  L.  J.  P.  128. 

Tearing  off  the  name  of  one  of  the  attesting  witnesses 
would,  no  doubt,  be  sufficient  to  revoke  the  will.  But  the 
will  is  not  revoked,  if  the  name  is  carefully  preserved  with 
the  will,  and  there  is  other  evidence  from  the  mode  in 
which  the  piece  cut  off  has  been  treated  to  rebut  the  pre- 
sumption of  revocation.    In  bonis  Wheeler,  49  L.  J.  P.  29. 

The  destruction  of  signatures  not  necessary  to  the  validity  Tearing  off 
of  the  will,  but  recited  in  the  attestation  clause  to  have  been  ^^t^ 
made,  is  sufficient  to  revoke  the  will.    Price  v.  Price,  3  H.  ^*^®  ^^^ 

made. 

&  N.  341 ;  LumbeU  v.  LwmbeU,  3  Hagg.  568 ;  Davies  v. 
Davies,  1  Ca.  t  Lee  444 ;  Williams  v.  Tyley,  Johns.  530 ; 
In  bonis  Harris,  3  Sw.  &  T.  485. 

Where  portions  of  the  will  not  necessary  to  its  validity  Destnic- 
as  a  testamentary  instrument  are  destroyed,  the  question  ^^^ 
is  whether  the  portion  destroyed  is  so  important  as  to  raise  ^^  ^^ 
the  presumption  that  the  rest  cannot  have  been  intended 


ons 


46  REVOCATION. 

to  stand  without  it,  or  whether  it  is  unimportant  and 
independent  of  the  rest  of  the  will.  Clarke  v.  Scripps,  2 
Rob.  563 ;  In  re  White,  3  L.  R  Ir.  413. 

Thus,  the  destruction  of  a  clause  at  the  commencement 
of  a  will,  or  cutting  out  various  legacies,  will  not  revoke 
the  rest.  In  bonis  Woodward,  2  P.  &  D.  206 ;  In  bonis 
Nelson,  I.  R  6  Eq.  569. 

On  the  other  hand,  where  the  middle  pages  only  of  a 
will  were  preserved,  the  whole  was  held  to  be  revoked, 
though  each  page  had  been  signed  and  attested.  In  bonis 
Oullan,  1  Sw.  &  T.  23 ;  Gvllan  v.  Orave,  26  B.  64,  where 
the  facts  are  badly  stated. 

A  gift  by  deed  of  property  disposed  of  by  a  prior  will  is 
not  a  revocation  of  the  will,  though  it  may  make  the  will 
ineffectual.    Foi^d  v.  Da  Pontes,  30  B.  572. 
wm  In  Where  a  will  is  executed  in  duplicate,  one  of  which  the 

duplicate.  .  ,  .  i        .       i 

testator  retains  while  he  deposits  the  other  m  the  custody 
of  another  person,  the  destruction  of  the  duplicate  in  the 
testator's  possession  revokes  the  whole.  Seymour's  Case, 
Com.  Rep.  453;  1  P.  W.  346;  2  Vem.  742;  Onions  v  Tyi-er, 
1  P.  W.  346 ;  Burtenshaw  v.  Gilbert,  Cowp.  49 ;  Botighey 
V.  Moreton,  2  Cas.  t.  Lee,  532 ;  3  Hagg.  191 ;  Richards  v. 
Mvmford,  2  Phillim.  23 ;  Colvin  v.  Fraser,  2  Hag.  266 ; 
see  Payne  v.  Trappes,  1  Rob.  683. 
WiU  not  A  will  or  codicil  left  in  the  testator's  possession  and  not 
forthcoming  at  his  death  must,  in  the  absence  of  evidence 
to  the  contrary,  be  presumed  to  have  been  revoked.  Padr- 
more  v.  Whatton,  3  Sw.  &  T.  449 ;  In  bonis  Shaw,  1  Sw. 
&  T.  62 ;  Brown  v.  Brotun,  8  E.  &  B.  876 ;  Eckersley  v. 
PlaU,  1  P.  &  D.  281 ;  Sugden  v.  Lord  St,  Leonards,  1  P. 
D.  154. 

But  the  contents  of  the  will  and  the  declarations  of  the 
testator  down  to  his  death  are  admissible  in  evidence  for 
the  purposes  of  rebutting  this  presumption.  Patten  v. 
Poulten,  6  W.  R  458 ;  1  Sw.  &  T.  55 ;  Battyl  v.  Lyles,  22 
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Jur.  718 ;  Finch  v.  Fmch,  1  P.  &  D.  370 ;  Whiteley  v. 
King,  17  C.  B.  N.  S.  756 ;  Sugden  v.  Lord  St  Leonards, 
1  P.  D.  154. 

Where  a  will,  shown  not  to  have  been  revoked,  cannot  Evidence 
be  found  at  the  testator's  death,  evidence  is  admissible  to  of  lost 
prove  its  contents.    Brown  v.  Brown,  8  E.  &  B.  876 ;  In  '^^ 
bonis  Barber,  1  P.  &  D.  267;  Burls  v.  Burls,  ib.  472. 

And  for  this  purpose  the  declarations,  written  or  oral, 
of  the  testator,  made  as  well  after  as  before  the  execution 
of  the  will,  may  be  admitted.  Doe  d.  Shalcross  v.  Palmer, 
16  Q.  B.  747;  Finch  v.  Finch,  1  P.  &  D.  371 ;  Johnson  v. 
Lyford,  ib,  546 ;  Sv^gden  v.  Lord  St,  Leonards,  1  P.  D. 
154;  see  Keen  v.  Keen,  3  P.  &  D.  105.  The  case  of 
Quick  v.  Quick,  3  Sw.  &  T.  442,  is  overruled. 

The  contents  of  the  will  may  be  established  by  the 
evidence  of  a  single  interested  witness  whose  veracity  and 
competency  are  unimpeached.  Sugden  v.  Lord  St, 
Leonards,  1  P.  D.  154. 

Where  it  is  impossible  to  ascertain  the  whole  contents 
of  the  will,  effect  will  be  given  to  such  portions  as  can  be 
ascertained.  Sugden  v.  Lord  St  Leonards,  1  P.  D.  154; 
Dickinson  v.  Stiddph,  11  C.  B.  N.  S.  341. 
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CHAPTER  VII. 


WILLS   OF  SOLDIERS   AND   SEAMEN. 


Soldiere         The  Statute  of  Frauds  (29  Car.  II.  c,  3),  s.  23,  pro- 
*"^»pt^"  vides  that,  notwithstanding  that  Act,  any  soldier  being  in 


excel 


^°^  actual  military  service,  or  any  mariner  or  seaman  being  at 

Frauds  as  sea>  may  dispose   of  his  movables,  wages,  and   personal 
^^^^      estate  as  he  or  they  might  have  done  before  the  making 

movablee.    of  the  Act. 

Exception      The  Wills  Act  (1  Vict.  c.  26),  s.  11,  enacts  that  any 

continued        ii*i_**  ^      ^        •^^±  • 

by  Wills    soldier  bemg  in  actual  military  service,  or  any  mariner 
^^^'  or  seaman  being  at  sea,  may  dispose  of  his  personal  estate 

as  he  might  have  done  before  the  making  of  the  Act. 
The  Navy      By  the  Navy  and  Marines  (Wills)  Act,  1865  (28  &  29 

Moines     ^ic*-  c-  72),  it  is  provided  :— 

(W^)  ^       1.  This  Act  may  be  cited  as  "  The  Navy  and  Marines 

Act,  looo. 

ShorttiUe.  (Wills)  Act,  1865.'' 

Interpre-         2.  In  this  Act — 

terms.  '^^^^  term  "the  Admiralty"  means  the  Lord  High  Admiral 

of  the  United  Kingdom,  or  the  commissioners  for 
executing  the  oflSce  of  Lord  High  Admiral. 
The  term  "  seaman  or  marine  "  means  a  petty  officer  or 
seaman,  non-commissioned  officer  of  marines  or 
marine,  or  other  person  forming  part  in  any  capacity 
of  the  complement  of  any  of  Her  Majesty's  vessels, 
or  otherwise  belonging  to  Her  Majesty's  naval  or 
marine  force,  exclusive  of  commissioned,  warrant, 
and  subordinate  officers,  and  assistant  engineers,  and 
of  kroomen. 
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3.  A  will  made  after  the  commencement  of  this  Act  by  Will  made 
any  person  at  any  time  previously  to  his  entering  into  ent^in- 
service  as  a  seaman  or  marine  shall  not  be  valid  to  pass  ®*^^*"*l 
any  wages,  prize  money,  bounty  money,  grant,  or  other  wages,  Ac. 
allowance  in  the  nature  thereof,  or  other  money  payable  by 

the  Admiralty,  or  any  effects  or  money  in  charge  of  the 
Admiralty. 

4.  A  will  made  after  the  commencement  of  this  Act  by  ^"^^  in- 
any  person  while  serving  as  a  seaman  or  marine  shall  not  combined 
be  valid  for  any  purpose  if  it  is  written  or  contained  on  or  ^^J^^^^ 
in  the  same  paper,  parchment,  or  instrument  with  a  power  "^^y- 

of  attorney. 

5.  A  will  made  after  the  commencement  of  this  Act  by  Regnla- 

,  .,  .  .  ,         tions  for 

any  person  while  serving  as  a  seaman  or  manne,  or  when  wiUs  of 
he  has  ceased  so  to  serve,  shall  not  be  valid  to  pass  any  ^^^*^ 
wages,  prize  money,  bounty  money,  grant,  or  other  allowance  wagee,  &o. 
in  the  nature  thereof,  or  other   money  payable  by  the 
Admiralty,  or   any  effects  or  money  in   charge  of  the 
Admiralty,  unless  it  is  made  in  conformity  with  the  follow- 
ing provisions : — 

(1.)  Every  such  will  shall  be  in  writing  and  be  executed 
with  the  formalities  required  by  the  law  of  Eng- 
land in  the  case  of  persons  not  being  soldiers  in 
actual  military  service  or  mariners  or  seamen  at 
sea: 
(2.)  Where  the  will  is  made  on  board  one  of  Her  Majesty's 
ships,  one  of  the  two  requisite  attesting  witnesses 
shall  be  a  commissioned  officer,  chaplain,  or  warrant 
or  subordinate  officer  belonging  to  Her  Majesty's 
naval  or  marine  or  military  force : 
(3.)  Where  the  will  is  made  elsewhere  than  on  board  one 
of  Her  Majesty's  ships,  one  of  the  two  requisite 
attesting  witnesses  shall  be  such  a  commissioned 
officer  or  chaplain  or  warrant  or  subordinate 
officer  as  aforesaid,  or  the  governor,  agent,  phy- 
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sician,  surgeon,  assistant  surgeon,  or  chaplain  of 
a  naval  hospital  at  home  or  abroad,  or  a  justice 
of  the  peace,  or  the  incumbent,  curate,  or  minister 
of  a  church  or  place  of  worship  in  the  parish 
where  the  will  is  executed,  or  a  British  consEular 
officer,  or  an  officer  of  customs,  or  a  notary  public: 
A  will  made  in  conformity  with  the  foregoing  provisions 
shall,  as  regards  such  wages,  money,  or  eifects,  be  deemed 
to  be  well  made  for  the  purpose  of  being  admitted  to  pro- 
bate in  England ;  and  the  person  taking  out  representation 
to  the  testator  under  such  will  shall  exclusively  be  deemed 
the  testator's  representative  with  respect  to  such  wages, 
money,  or  eflFects. 
^  *®  6.  Notwithstanding  anything  in  this  or  any  other  Act,  a 

by  prison-  will  made  after  the  commencement  of  this  Act  by  a  seaman 
*  or  marine  while  he  is  a  prisoner  of  war,  shall  (as  far  as 
regards  the  form  thereof)  be  valid  for  all  purposes  if  it  is 
made  in  conformity  with  the  following  provisions : — 
(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his 
signature  thereto  is  made  or  acknowledged  by 
him  in  the  presence  of  and  is  in  his  presence 
attested  by  one  witness,  being  either  a  commis- 
sioned   officer  or  chaplain    belonging    to    Her 
Majesty's  naval  or  marine  or  military  force,  or  a 
warrant  or  subordinate  officer  of  Her  Majesty's 
Navy,  or  the  agent  of  a  naval  hospital,  or  a 
notary  public : 
(2.)  If  the  will  is  made  according  to  the  forms  required 

by  the  law  of  the  place  where  it  is  made : 
(3.)  If  the  will  is  in  writing   and  executed  with  the 
formalities  required  by  the  law  of  England  in  the 
case  of  persons  not  being  soldiers  in  actual  mili- 
tary service  or  mariners  or  seamen  at  sea. 
Payment        7.  Notwithstanding  anything  in  this  Act,  in  case  of  a 
not  in  oon-  ^^  made  after  the  commencement  of  this  Act  by  any 
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person  while  serving  as  a  marine  or  seaman,  and  being  ^OTmity 

with  Acita 

either  in  actual  military  service  or  a  mariner  or  seaman  at 
sea,  the  Admiralty  may  pay  or  deliver  any  wages,  prize 
money,  boimty  money,  grant  or  other  allowance  in  the 
nature  thereof,  or  other  money  payable  by  the  Admiralty, 
or  any  effects  or  money  in  charge  of  the  Admiralty,  to  any 
person  claiming  to  be  entitled  thereto  under  such  will, 
though  not  made  in  conformity  with  the  provisions  of  this 
Act,  if,  having  regard  to  the  special  circumstances  of  the 
death  of  the  testator,  the  Admiralty  are  of  opinion  that 
compliance  with  the  requirements  of  this  Act  may  be 
properly  dispensed  with. 

8.  This  Act  shall  commence  on  such  day,  not  later  than  Com- 
the  first  day  of  January,  one  thousand  eight  hundred  and  ment  of 
sixty-six,  as  Her  Majesty  in  Council  thinks  fit  to  direct ;  ^^' 
nevertheless  Her  Majesty  in  Council  may,  if  it  seems  fit, 
with  reference  to  any  places  out  of  the  United  Kingdom, 
direct  that  this  Act  do  not  commence  there,  respectively, 
until  a  time  after  that  day,  and  with  respect  to  every  such 
place  the  time  so  appointed  shall  be  deemed  the  time  of 
commencement  of  this  Act. 

9.  Every  Order  in  Council  under  this  Act  shall  bePubiica- 
published  in  the  London  Gazette,  and  shall  be  laid  before  Orden  in 
both    Houses    of   Parliament  within    thirty  days    after  ^**''''^- 
the  making  thereof,  if  Parliament  is  then  sitting,  and  if 

not,  then  within  thirty  days  after  the  next  meeting  of 
Parliament. 

It  follows,  therefore,  that  except  in  the  cases  mentioned 
in  the  Navy  and  Marines  (Wills)  Act,  1865,  any  soldier  in 
actual  military  service,  and  any  mariner  or  seaman  being  at 
sea,  can  make  a  testamentary  disposition  of  his  personalty 
in  the  manner  allowed  before  the  Statute  of  Frauds. 

It  is  not  proposed  here  to  go  into  a  full  discussion  of 
the  old  law.    It  may,  however,  be  useful  shortly  to  state 
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some  of  the  more  important  points  relating  to  the  wills  of 
these  privileged  persons. 

Such  privileged  persons  may  make  wills  disposing  of 
their  personal  property,  provided  they  have  attained  the 
age  of  fourteen.  In  bonis  Farquhar,  4  N.  of  C.  651 ; 
In  bonis  McMurdo,  1  P.  &  D.  540 ;  Swinburne,  part  ii., 
sec.  2,  p.  75.   * 

The  term  soldier  in  section  11  of  the  Wills  Act,  includes 
an  oflScer  and  a  surgeon.  Drummond  v.  Parish,  3  Curt 
522  ;  In  bonis  Hayes,  2  Curt  338  ;  In  bonis  Donaldson, 
2  Curt.  386. 

The  words  *'  on  actual  military  service  "  are  equivalent 
to  on  an  expedition. 

Thus  a  will  made  by  an  oflBcer  while  quartered  at  home 
or  abroad  in  barracks  is  not  within  this  section.  Drvrni- 
mond  V.  Pamsh,  3  Curt.  522 ;  White  v.  Repton,  3  ib,  818  ; 
In  bonis  Phipps,  2  ib,  368 ;  In  bonis  Johnson,  ib.  341 ; 
In  bonis  Hill,  1  Rob.  276 ;  Herbert  v.  Hei^rt,  D.  &  Sw. 
10 ;  see  In  bonis  Donaldson,  2  Curt,  386. 

The  term  "  mariner  or  seaman  "  includes  a  purser  and  a 
surgeon,  and  it  seems  the  whole  profession.  In  bonis 
Hayes,  2  Curt.  338  ;  In  bonis  Saunders,  1  P.  &  D.  16. 

It  also  includes  persons  serving  in  the  merchant  service. 
In  bonis  Milligan,  2  Rob.  108;  Mo^Tell  v.  MorreU,  1 
Hag.  61 ;  In  bonis  Parker,  2  Sw.  &  T.  375. 

The  term  "at  sea"  appears  to  be  equivalent  to  "on 
maritime  service,"  including  the  period  while  the  testator 
is  returning  from  such  service.  Thus  wills  made  on  board 
a  vessel  in  a  river,  or  in  port,  have  been  held  valid 
within  section  11.  In  bonis  Austen,  2  Rob.  611 ;  In  bonis 
Corby,  18  Jur.  634 ;  In  bonis  Lay,  2  Curt.  375 ;  Seymour's 
Case,  cit.  3  Curt.  530;  In  bonis  Saunders,  1  P.  &  D.  16 ; 
In  bonis  McMurdo,  ib.  540. 

The  privileged  persons  above  mentioned  may  make  a 
nuncupative  will,  which  will  remain  operative,  though  at 
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the  time  of  their  death  they  may  not  be  on  service,  or 
at  sea.  MorrM  y.  Morrdl,  1  Hag.  bl\  In  bonis  Leeae, 
17  Jut.  216 ;  see,  too,  Leman  v.  Bonaall,  1  Add.  389. 

They  may  make  a  will  by  any  testamentary  paper, 
whether  in  their  handwriting  or  not,  and  whether  signed 
by  them  or  not,  provided  it  can  be  shown  that  such  paper 
was  intended  to  take  effect  as  the  testator's  last  will. 
FrisweU  v.  Moore,  3  Phillim.  135  ;  Constable  v.  Steibel,  1 
Hag.  56 ;  Maclae  v.  Eud'ng,  1  Hag.  317 ;  Read  v.  Phillips, 
2  Phillim.  122 ;  MoMerman  v.  Maberly,  2  Hag.  235.  See 
Rymer  v.  Clarkson,  1  Phillim.  22 ;  In  bonis  Cosser,  1  Eob. 
633 ;  Fulleek  v.  Atkinson,  3  Hag.  527  ;  Wood  v.  Medley, 
1  Hag.  661. 

The  following  rules  must  be  understood  as  relating  only 

to  wills  of  personalty  not  within  the  Statute  of  Frauds  or 

the  Wills  Act. 

A  will  not  found  in  the  testator's  possession  cannot  be  l^^^o^  <>* 

hand- 
established  merely  on  proof  of  the  testator  s  handwriting,  writing. 

Machin  v.   Gi^vndeU,  2  Lee,  406;  Jameson  v.  Cooke,  1 

Hag.  82 ;  Crisp  v.  WaZpole,  2  Hag.  531 ;  Ruiherfoi*d  v. 

Maule,    4   Hag.   213 ;  BusseU  v.  Marriott,   1   Curt.  9 ; 

Wood  V.  Goodlake,  2  Curt.  82,  176 ;  2  Moo,  P.  C.  354, 436. 

A  will  bearing  an  execution  or  attestation  clause,  but  wui  with 
imexecuted  or  unattested,  will  be  presumed  not  to  have  ^J^^*^ 
been  finally  adopted  as  the  will  of  the  testator.     Scott  v.  ?^^" 
R/iodes,  1  Phillim.  19 ;  AbboU  v.  Peters,  4  Hag.  380;  Beaty 
V.  Beaty,  1  Add.  154 ;  Montefiore  v.  Montejioi^e,  2  Add. 
357 ;  Stewart  v.  Stewa/i%  2  Moo.   P.  C.  193 ;  Bragg  v. 
Dyer,  3  Hag.  207. 

Such  presumption  may  be  rebutted,  if  sufficient  grounds 
can  be  shown  for  the  omission  to  execute  or  attest  it,  such 
as  ill  health,  or  unavoidable  accident,  or  if  it  appears  that 
it  was  intended  to  take  effect  as  the  testator's  will  in  the 
form  in  which  it  is  found.  In  bonis  Taylor,  1  Hag.  641 ; 
UHmUe  v.  Woody  2  Cas.  t.  Lee,  22 ;  Larnkim  v.  Babb,  1 
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Cas.  t.  Lee,  1  ;  Scott  v.  Rhodes,  1  Phillim.  12 ;  Masto^man 
V.  Mabedy,  2  Hag.  2-17;  Hoby  v.  Hoby,  1  Hag.  146; 
Forbes  y.  Gordon,  3  Phillim.  614;  Thomas  v.  TTorf^  3 
Phillim.  23 ;  In  bonis  Lanib,  4  N.  of  C.  661 ;  Buclde  v. 
BucUe,  3  Phillim.  323 ;  Allen  v.  Mannimg,  2  Add.  490 ; 
Harris  v.  Bedford,  2  Phillim.  177. 
T^i^"  Where  the  will  includes  property,  which  can  only  be 
fealty.  given  by  a  will  executed  with  certain  formalities,  the  same 
presumption  axises  that  the  will  was  intended  to  be  exe- 
cuted with  such  formalities.  In  bonis  Hem^,  1  Hag. 
222,  226 ;  Douglas  v.  Smith,  3  Knapp,  1 ;  Elsden  v. 
Elsden,  4  Hag.  183;  CrilUyw  v.  Bume,  4  Hag.  291; 
Reynolds  v.  White,  2  Lee,  214 ;  Beeves  v.  Olover,  2  Lee, 
369. 

It  seems  if  the  will  includes  realty,  and 'the  gift  of  the 

personalty  is  made  dependent  on  the  gift  of  the  realty, 

probate  of  the  will  as  regards  the  personalty  would  be 

refused  as  well.     Tvdor  v.  Tvdor,  4  Hag.  199,  n. 

Temporary     A  paper  intended  to  be  effectual,  pending  the  prepara- 

will. 

tion  of  a  more  formal  document,  will  take  effect  as  a  will, 
if  no  formal  document  is  executed.  Popple  v.  Cunison,  1 
Add.  377 ;  Forbes  v.  Goi^don,  3  Phillim.  614 ;  HattaU  v. 
Eattatt,  4  Hag.  211. 
Instnic-  Instructions  for  a  will  may  take  effect  as  a  will,  if  the 
wiiL  testator  was  prevented  by  death  from  executing  a  formal 

will.  Bone  v.  Spear,  1  Phillim.  345 ;  Green  v.  Skipworth^ 
ib,  53 ;  Wood  v.  Wood,  ii,  357 ;  Huntington  v.  Hunting- 
ton, 2  ib,  213 ;  Sikes  v.  Snaith,  i6.  351 ;  Must  v.  Sutdiffe, 
3  ib,  104 ;  Nathan  v.  Morse,  ib.  529 ;  Leans  v.  Lewis,  ib, 
109 ;  AUen  v.  Manning^  2  Add.  490 ;  Goodman  v.  Good- 
man,  2  Lee,  109 ;  Robinson  v.  Chamherlayne,  ib.  129 ; 
Brown  v.  Farrant,  ifc.  418 ;  Burrows  v.  Burrow s,  1  Hag. 
109. 

Where  an  interval  intervenes  between  the  preparation 
of  instructions  for  a  will  and  the  death  of  the  testator. 
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the  instructions  will  take  eflFect  as  a  will  only  upon 
evidence  that  the  testator  adhered  to  them  down  to  his 
death.  Bone  v.  Spear,  1  Phillim.  345 ;  Devereux  v,  Bvl- 
lock,  ib,  60,  72  ;  Sandford  v.  Vaughan,  ib,  48 ;  In  bonis 
Heme,  1  Hag.  222;  Barwick  v.  MuUmgs,  2  Hag.  225; 
Mitchell  V.  MitcheU,  ib.  74 ;  Dingle  v.  Dvngle,  4  ib.  888  ; 
Beay  v.  Cowcher,  2  ib.  249 ;  Antrdbua  v.  Ifepean,  1  Add. 
399  ;  Monroe  v.  Coutte,  1  Dow.  437  ;  Matthews  v.  Fa^'n^r, 
4  Ves.  18(> ;  Tbrre  v.  Ccw^fe,  2  Moo.  P.  C.  138. 

An  unexecuted  paper,  containing  only  a  partial  disposi-  Partial 
tion  of  the  testator's  property,  will  not  take  effect  as  a  will,  tion. 
unless  it  be  shown  to  contain  the  final  intention  of  the 
testator  as  &r  as  it  goes.  Moniejiore  v.  Montefiore,  2 
Add.  854;  Cundy  v.  Medley,  1  Hag.  140;  Maclae  v. 
Ewimg,  ib.  317;  In  bonis  Wenlock,  ib.  551;  In  bonis 
Robinson,  ib.  643 ;  Devereux  v.  BvMock,  1  Phillim.  60 ; 
Sandford  v.  Vaughan,  ib.  48 ;  Theakston  v.  Marson,  4 
Hag.  290 ;  Bayle  v.  Mayne,  3  Phillim.  504jr 

Alterations  in  the  will  of  a  soldier,  which  was  made  Altera- 
while  on  actual  military  service,  will  be  presumed  to  have 
been  made  during  the  continuance  of  such  service.    In 
bonis  Tweedale,  3  P.  &  D.  204. 

A  charge  of  legacies  on  real  estate  contained  in  a  will  Chaige  of 

legacies  on 

duly  executed  to  affect  realty  will  include  legacies  given  realty, 
by  a  subsequent  unattested  will  when  the  testator  is  one  of 
the  persons  competent  to  dispose  of  his  personalty  by  such 
wilL  Buckeridge  v.  Ingram,  2  Ves.  J.  652 ;  Sheddon  v. 
Oodrich,  8  Ves.  481 ;  Wilkinson  v.  Adam,  1  V.  &  B.  445 ; 
Swift  V.  Nash,  2  Kee.  20 ;  see  Rose  v.  Cunynghaws,  12 
Ves.  29. 

Legacies  charged  upon  real  estate  as  an  auxiliary  fund 
may  be  revoked  by  a  subsequent  valid  will,  though  not 
executed  so  as  to  affect  realty.  Brvdendl  v.  Boughton,  2 
Atk.  .68;  A.'G.  V.  Ward,  3  Ves.  327. 

Legacies  charged  only  upon  real  estate  cannot  be  re- 


56  WILLS   OF   SOLDIERS   AND   S£AM£N. 

voiced  by  a  subsequent  valid  will  not  executed  so  as  to 
affect  realty.  Beckett  v.  Harden,  4  Mau.  &  S.  1 ;  Locke  v. 
James,  11  M.  &  W.  901 ;  see  Moi^imer  v.  West,  2  Sim. 
274 ;  Fitzgerald  v.  Fidd,  1  Russ,  428. 

Legacies  given  out  of  a  mixed  fund  of  realty  and 
personalty  can  be  revoked  by  a  valid  will  not  executed  to 
affect  realty  only  so  far  as  they  are  payable  out  of  the 
personalty.    Stacker  v.  Harbin,  3  B.  479. 

A  valid  will  of  personalty  not  executed  to  affect  realty 
may  dispose  of  any  portion  of  the  personalty  free  from 
legacies^  though  the  effect  may  be  to  increase  a  charge  of 
legacies  on  realty  contained  in  a  prior  will  effectually  dis- 
posing of  real  estate.  Coxe  v.  Bassett,  3  Ves.  155. 
Revoca-  The  marriage  of  a  privileged  testator  or  the  birth  of  a 
marriage    child  Subsequent  to  the  date  of  the  will  will  not  alone 

^chnton,  ^^^^^^  *^^  ^11-  D^  V-  Barford,  4  M.  &  S.  10 ;  WeUi^ig- 
ton  V.  Wellington,  4  Burr.  2171 ;  Wells  v.  Wilson,  5  T.  R 
52,  note ;  Jackson  v.  Hurlock,  Amb.  495. 

But  the  birth  of  children  alone  after  the  date  of  the 
will  affords  a  presumption  against  the  will.  Johnston  v. 
Johnston,  1  Phillim.  447. 

A  privileged  will  is  revoked  by  the  subsequent  mar- 
riage of  the  testator  and  the  birth  of  children,  unless  the 
wife  and  children  are  provided  for  by  the  will  or  by  a 
previous  settlement  Overhui^y  v.  Overhury,  2  Stow,  242; 
see  1  Phillim.  479 ;  Kenebel  v.  Scrafton,  2  East,  530 ;  Doe 
V.  Lanx;ashire,  5  T.  R.  49  (posthumous  child). 
Murriage  The  same  rule  applies  to  the  case  of  a  widower  who 
widower,  marries  a  second  time  and  has  children,  though  the  will 
may  be  in  favour  of  children  by  the  first  marriage. 
Christopher  v.  Christopher,  Dick.  445;  HoUoivay  v. 
Clarke,  1  Phillim.  339 ;  Walker  v.  Walker,  2  Curt.  854. 

It  appears  to  be  unsettled  whether  the  birth  of  children 
by  a  first  wife  after  the  date  of  the  will  and  marriage  to  a 
second  wife  revokes  the  will.     Gibbons  v.  Caunt,  4  Ves.  848. 
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The  will  is  not  revoked  where  it  does  not  dispose  of  all 
the  testator's  estate.  See  Kenebd  v.  Seraft(/ti,  2  East,  541 ; 
Mamton  V.  Roe  d.  Fox,  8  Ad.  &  K  57 ;  Brady  v.  Cubitt, 
DougL  40 ;  Doe  v.  EcUin,  4  A.  &  P.  587. 

Provision  made  for  the  wife  alone  by  a  settlement  or  Proviaion 

f  OI*  Wlf  6l 

by  the  will  itself  will  not  prevent  its  revocation.    Marston 
V.  Roe  d.  Fox,  8  A.  &  E.  14;  2  Nev.  &  P.  504. 

Provision  by  a  settlement  subsequent  to  the  will  will 
not  prevent  revocation.  Israeli  v.  Rodon,  2  Moo.  P.  C.  51 ; 
see  Talbot  v.  Talbot,  1  Hag.  705 ;  Ex  parte  IlcheateVy  7 
Ves.  348 ;  Johnson  v.  Wells,  2  Hag.  561 ;  In  bonis  Cady- 
vxM,  1  Sw.  &  T.  34 

The  will  is  not  revoked  where  such  revocation  would 
not  benefit  the  afterbom  children.  Sheath  v.  York,  1 
V.  &  B.  390. 

The  fact  that  the  wife  and  children  predecease  the 
testator  will  not  revive  the  revoked  will.  Belyar  v. 
Helyar,  1  Phillim.  413;  Svllivan  v.  Sullivan,  ib.  343; 
ETnet'son  v.  Boville,  ib,  342,  overruling  Wright  v.  Nether- 
wood,  2  Salk.  593,  n.,  2  Phillim.  266,  n. 

In  the  case  of  privileged  wills  it  seems  clear  that  a  will, 
though  revoked  by  marriage  and  birth  of  children,  may  be 
set  up  again  by  evidence  of  intention  to  adhere  to  it,  such 
wills  being  free  from  the  operation  of  the  Statute  of  Frauds 
and  Wills  Act.  See  Marston  v.  Roe,  8  A.  &  E.  14; 
GibbeTis  v.  Cross,  2  Add.  455 ;  Fox  v.  Marston,  1  Curt.  494; 
Israeli  v.  Rodon,  2  Moo.  P.  C.  51 ;  Matson  v.  Magrath, 
1  Rob.  680 ;  Tapster  v.  Holtzappfell,  5  N.  of  C.  554. 
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The  Wills  Act  (1  Vict.  c.  26),  section  22,  enacts,  that  no 
will  or  codicil,  or  any  part  thereof  which  shall  be  in  any 
manner  revoked,  shall  be  revived,  otherwise  than  by  the 
re-execution  thereof,  or  by  a  codicil  executed  in  manner 
thereinbefore  required,  and  showing  an  intention  to  revive 
the  same;  and  when  any  will  or  codicil  which  shall  be 
partly  revoked  and  afterwards  wholly  revoked  shall  be 
revived,  such  revival  shall  not  extend  to  so  much  thereof 
as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown. 

Where  a  testamentary  disposition  is  revoked  by  a  subse- 
quent disposition^  which  latter  is  in  its  turn  revoked,  the 
former  disposition  is  not  thereby  revived.  BuHeiftshciw  v. 
GUhert,  Cowp.  49  ;  In  bonis  Brcncm,  1  Sw.  &  T.  32 ;  Browii 
V.  Brcymi,  8  R  &  B.  876 ;  Wood  v.  Wood,  1  P.  &  D.  309. 

It  has  recently  been  doubted,  whether  since  the  Wills 
Act  a  codicil,  described  as  a  codicil  to  a  will  of  a  particular 
date  which  has  been  revoked,  would  be  sufficient  to  revive 
the  revoked  will  in  the  absence  of  any  additional  evidence 
of  "intention  to  revive  the  same."  In  bonis  Steele,  1 
P.  &  D.  575. 

There  is  an  obvious  distinction  between  a  codicil 
incorporating  and  giving  eft'ect  to  earlier  unattested  instru- 
ments, for  which  purpose  a  mere  reference  is  sufficient,  and 
a  codicil  reviving  a  revoked  instrument. 
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There  are,  however,  cases  in  which  a  codicil  described  as 
a  codicil  to  a  particular  will  which  had  been  revoked  by 
marriage,  there  being  no  other  will  in  existence,  has  been 
held  sufficient  to  revive  the  revoked  will.  In  bonis 
Chapman,  1  Rob.  1 ;  Payne  v.  Trappea,  1  Rob.  583. 

This  was  clearly  the  rule  before  the  Wills  Act.  Lord 
WalpoU  V.  Earl  of  Orford,  3  Ves.  402;  S.  C.  7  T.  R  138. 

In  the  case  of  Neate  v.  Pidcard,  2  N.  of  C.  406,  and  in 
The  goods  of  Reynolds,  3  P.  &;  D.  35,  there  appear  to  have 
been  express  words  of  confirmation. 

It  seems  a  codicil,  described  as  a  codicil  to  a  will  of  a  Contin- 
particular  date,  though  the  codicil  is  directed  to  take  effect  ^ciL 
only  in  events  which  do  not  happen,  may  have  the  effect 
of  reviving  the  will.    In  bonis  Da  SUva,  2  Sw.  &  T.  315 ; 
see  Parsons  v,  Lanoe,  1  Ves.  Sen.  190. 

If  there  are  two  wills,  the  latter  of  which  revokes  the  Codidl 
earlier,  it  seems  a  codicil  described  as  a  codicil  to  the  to  wiU 
testator  s  last  will,  but  giving  the  date  of  the  revoked  will,  J^^^JJ^^ 
will  not  revive  that  wiU  or  revoke  the  second  will.     In  bonis 
May,  1  P.  &  D.  581 ;  In  bonis  Inee,  2  P.  &  D.  111.     These 
cases  may  very  well  be  supported  on  the  ground  that  the 
description  of  the  will  by  the  codicil  was  ambiguous,  the 
will  of  the  date  mentioned  not  being  the  last  will  of  the 
testator,  or,  in  fact,  his  will  at  all,  as  it  had  been  revoked. 

In  In  bonis  Anderson,  39  L.  J.  P.  55,  the  principle 
applied  was  the  same.  In  that  case  the  codicil  was  expressed 
to  be  a  codicil  to  the  testator's  last  will,  but  confirmed  a 
will  by  date  which  had  been  revoked. 

In  In  bonis  Wilson,  1  P.  &  D.  582,  the  codicil,  though 
referring  to  a  revoked  will  by  date,  went  on  to  refer  to 
certain  bequests  as  contained  in  that  will,  which  were,  in 
fact,  contained  in  a  later  will.  There  was,  therefore,  a  clear 
case  of  mistaken  description. 

A  testamentary  disposition,  written  at  the  foot  of  a  will  Writing  on 

:  .  the  will 

revoked  by  marriage,  and  referring  to  a  bequest  contained  refemngto 
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in  the  will,  though  not  referring  to  the  will  in  terms  or 
described  as  a  codicil,  is  suflScient  to  revive  the  will.  In 
bonis  Terrible,  2  Sw.  &  T.  8. 

The  fact  that  a  codicil  is  found  attached  by  tape  to  a  will 
which  has  been  revoked  by  a  later  will  will  not  revive  the 
revoked  will.    Marsh  v.  Marsh,  1  Sw.  &  T.  528. 

A  will  which  has  been  destroyed  and  no  longer  exists  in 
writing  cannot  be  revived  by  a  codicil,  though  there  may 
be  a  draft  of  the  will  in  existence.  Hal^  v.  Tokdove,  2 
Rob.  318;  Newton  v.  Newton,  12  Ir.  Ch.  118;  Rogei's  v, 
Goodenough,  2  Sw.  &  T.  342. 

A  codicil  making  an  alteration  in  a  will,  and  confirming 
it  in  all  other  respects,  does  not  revive  the  will  so  far  as  it 
has  been  altered  by  intermediate  codicils.  Crod>ie  v. 
Macdawal,  4  Ves.  610;  Green  v.  Tribe,  9  Ch.  D.  231. 

Any  document  in  existence  when  the  will  is  executed, 
and  sufficiently  described  to  enable  it  to  be  identified,  may 
be  incorporated  with  the  will,  and  may  be  referred  to  for 
purposes  of  construction,  whether  incorporated  in  the 
probate  or  not.  Hutchings  v.  Wood,  2  Moo.  P.  C.  355 ; 
Aaron  v.  Aaron,  3  De  G.  &  S.  475;  /71  bonis  Sun- 
derland,  1  P.  &  D.  198 ;  In  bonis  Mercer,  2  P.  &  D. 
91 ;  see  In  bmiis  Pascall,  1  P.  &  D.  606  ;  /71  boni^ 
Gill,  2  P.  &  D.  6;  Qiiihampton  v.  Going,  24  W.  R. 
917. 

It  has  been  said  that  the  document  must  not  only  be 
in  fact  in  existence  when  the  will  is  executed,  but  also  that 
it  must  be  described  as  existing.  Van  St7uubenzer  v.  Monk, 
3  Sw.  &  T.  6 ;  In  bonis  Watkins,  1  P.  &  D.  19;  In  bonis 
DaUow,  ib.  189 ;  In  bonis  Sunderland,  ib.  198. 

It  would  seem,  however,  that  if  the  document  is  proved 
to  have  been  in  existence  at  the  date  of  the  will,  and  is 
sufliciently  identified  by  the  description  in  the  will,  it  is 
not  necessary  that  it  should  be  actually  described  as  existing. 
See  SiTigleton  v.  Tomlinson,  3  App.  C.  404. 
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It  seems  that  a  document  suflSciently  referred  to  in  the  inooipora- 
will,  though  not  in  existence^  may  be  incorporated  if  it  document» 
exists  at  the  date  of  a  codicil  to  the  will.    In  bonie  Hunty  ^  ®^" 

'  ence  at 

2  Rob.  622 ;  In  hmiis  Stewart,  32  L.  J.  P.  94 ;  3  Sw.  &  T,  date  of 

codiciL 

192;  4  Sw.  &  T.  211 ;  In  bonis  Lady  Truro,  1  P.  &  D. 
201,  not  following  In  bonis  Mathias,  32  L.  J.  P.  115 ;  3 
Sw.  &  T.  100. 

But  for  this  purpose  it  must  be  clear  that  the  will,  if 
read  as  of  the  date  of  the  codicil,  refers  to  a  definite  in- 
strument, and  that  the  instrument  in  question  satisfies  the 
description  in  the  will. 

Thus,  a  codicil  confirming  a  will,  which  directs  certain 
property  to  be  distributed  as  the  testator  may  by  any 
memorandum  or  deed  direct,  will  not  have  the  efiect  of 
incorporating  memoranda  executed  between  the  dates  of 
the  will  and  codicil.  In  bonis  Lancaster,  29  L.  J.  P.  155; 
see  In  bonis  Warner,  10  W.  R.  566. 

A  memorandum  not  described  as  a  codicil  written  on  Memo- 
the  back  or  the  fourth  side  of  a  paper  containing  an  invalid  back  of 
will  to  which  it  does  not  refer  does  not  incorporate  the  will.  ""^ 
In  bonis  Drummond,  2  Sw.  &  T.  8 ;  In  bonis  Tovey,  4i7 
L.  J.  P.  63 ;  see  In  bonis  WUlmoU,  1  Sw.  &  T.  36. 

So  a  reference  to  executors  "  hereunder  named,"  or  the 
words  '*  turn  over,"  will  not  incorporate  a  clause  not  con- 
tained in  the  body  of  the  wiU,  though  written  before 
execution.  In  bonis  DaUow,  1  P.  &  D.  189 ;  In  bonis 
Dearie,  39  L.  T.  N.  S.  93;  see  In  bonis  WaOdns,  1  P.  & 
D.  19. 

On  the  other  hand,  the  words  "see  over,"  with  an  asterisk, 
have  been  held  sufficient  to  incorporate  a  sentence  on  the 
second  side  of  a  sheet  of  paper,  by  the  side  of  which  was 
also  written  '*  see  over,"  with  an  asterisk.  In  bonis  BiH, 
2  P.  &  D.  214. 

The  cases  above  cited  on  the  subject  of  revival  are  also 
authorities  on  the  subject  of  incorporation. 
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Memo-  Thus  it  would  seem  that  a  memorandum  at  the  foot  of 

ruidttiii 

refemng    a  will,  referring  to  something  contained  in  the  will,  would 
of  ¥dli.       incorporate  it,  though  there  is  no  express  reference  to  the 
will  as  such.     In  bonis  Teri^lSy  2  Sw.  &  T.  8 ;  In  bonis 
WiddHngton,  35  L.  J.  P.  66. 

Upon  similar  principles  it  has  been  held  that  a  testa- 
mentary disposition  not  described  as  a  codicil,  but  written 
on  the  back  of  the  will  underneath  two  codicils  described 
as  codicils  to  the  will,  and  altering  a  provision  contained 
in  the  second  codicil,  had  the  effect  of  republishing  the  will 
and  codicils.  Chiest  v.  WiUasey,  2  Bing.  429 ;  3  Bing.  614. 
Reference       A  reference  by  a  duly  attested  codicil  to  a  will  incor- 

to  ft  will  in 

ft  codicil  porates  the  will,  if  there  is  only  one  document  in  existence 
porates  an  ^  which  the  term  "  will "  can  apply.  Barnes  v.  Crowe, 
unattested  i  Ves.  Jr.  485 ;  Doe  d.  Williams  v.  Evans,  1  Cr.  &  Mee. 

wilL 

42;  Allen  v.   Maddock,   11    Moo.  P.  C.  427;  In  bonis 
Heathcote,  29  W.  R.  356. 
Reference       Similarly,  a  reference  in  a  codicil  to  a  prior  unattested 

to  un* 

attested      codicil  will  incorporate  it.    Ingoldby  v.  Ingoldby,  4  N.  of 

~^'^-       C.  493 ;  SmitKs  case,  2  Curt.  796. 

Reference       A  reference,  however,  in  a  codicil  to  a  will  and  prior 

to  will 

where  codicils,  where  there  is  a  will  and  codicils  duly  attested, 

vaSd  wiU  "^i'l  ^^^  incorporate  a  codicil  not  duly  attested.     Croker  v. 

and  codi-  ^farquis  of  HeHford,  3  Curt.  468 ;  4  Moo.  P.  C.  339. 
Reference       And  upon  the  same  principle  it  would  seem  that  a  re- 

where  ference  by  a  codicil  to  a  will  where  there  is  a  duly  attested 

there  i«  a  ^^  a^d  some  unattested  codicils  will  not  set  up  the  un- 

yahd  will 

andun-      attested  codicils.     Utterton  v.  Robins,  1  Ad.  &  E.  423; 

^t^  2  Nev.  &  M.  821 ;  In  ihe  goods  of  Phelps,  6  N.  of  C.  695 ; 
Haynes  v.  Hill,  7  N.  of  C.  256 ;  see,  however,  Badbum 
V.  Jervis,  3  B.  450;  Guest  v.  Willasey,  2  Bing.  429;  3 
Bing.  614. 

Will  may       Possibly  a  reference  to  a  will  in  general  terms  would 

include        ,  -hi  t  i  •      ^  .        .  i  .-., 

will  and     incorporate  all  the  valid  instruments  constitutmg  the  will, 
*      such  as  a  will  and  several  codicils. 
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A  codicil  referring  to  a  will  by  date  incorporates  the  Re^orenoe 
will    of    that    date    only,   and   not  subsequent  codicils,  date. 
Burton  v.  Newbery,  1  Ch.  D.  234;  In  bonis  Reynolds^ 
3  P.  &  D.  35. 

The  case  is  not  altered  by  the  fact  that  a  valid  codicil 
referring  to  the  will  by  date  is  written  on  the  same  paper 
as  a  valid  will  and  an  intermediate  unattested  codicil.  In 
bonis  Button,  5  N.  of  C.  598 ;  In  bonis  Phelps,  6  ib.  695; 
In  bonis  WHImoU,  1  Sw.  &  T.  36;  In  re  Spotten,  5  L.  R. 
Ir.  403. 

Perhaps  where  a  codicil  is  directed  to  be  taken  as  part 
of  the  will,  a  subsequent  codicil  referring  to  the  will  by 
date  and  confirming  it  will  have  the  effect  of  confirming  the 
codicil  as  well.  See  Gordon  v.  Lo)*d  Reay,  5  Sim.  274,  dis- 
approved in  Burton  v.  Newbery,  supra. 

If  the  codicil  recites  the  will  by  date  and  a  codicil  by 
date,  and  then  confirms  the  "  said  will,"  the  term  "  will " 
may  include  both  will  and  codicil  Aaron  v.  Aaron,  3  De 
G.  &  S.  475. 

As  to  whether  a  codicil  headed  "  This  is  a  fourth  codicil 
to  my  will"  would  incorporate  a  codicil  headed  "This  is  a 
third  codicil  to  my  will,"  see  Stockil  v.  Pv/nshon,  6  P.  D.  9. 

Incorporation  of  an  instrument  into  a  will  does  not  alter  Effect  of 

• 

the  efiect  of  the  instrument  so  far  as  it  is  already  valid.  ^^,'^°™" 
So  far  as  it  is  invalid  as  an  independent  instrument  it  takes 
efiect  as  a  testamentary  disposition,  subject  to  the  ordinary 
roles  as  to  lapse,  ademption,  &c.,  applicable  to  wills.    Bizzey 
V.  Flight,  3  Ch.  D.  269. 

A  paper  not  in  existence  at  the  date  of  the  execution  of  Paper  not 
a  testamentary  instrument  cannot  be  incorporated  in  it  or  ^^ 
referred  to  for  purposes  of  constniction.    Countess  Ferraris  ?*^"°*  ^ 

^      ^  moor- 

V.  Lord  Hertford,  3  Curt.  468 ;  In  bonis  Watkins,  1  P.  &  porated. 
D.  19 ;  In  bonis  Dallow,  ib.  189 ;  Singleton  v.  Tomlinson, 
3  App.  C.  404 ;  Smith  v.  Conder,  9  Ch.  D.  170. 

Where  a  gift  is  made  by  will  to  a  person,  and  it  appears  Gift  on 
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on  th0  face  of  the  will  that  the  gift  is  to  be  held  on  trust, 
but  the  trusts  are  not  declared,  oral  evidence  of  the  trusts 
is  admissible  if  they  have  been  communicated  to  the 
legatee  prior  to  the  execution  of  the  will.  Crook  v. 
Brooking,  2  Vem.  50,  106 ;  Pring  v.  Pmng,  2  Vem.  98 ; 
Irvine  v.  SvZlivan,  8  Eq.  673;  Riordan  v.  Banon,  I.  R. 
10  Eq.  469;  In  re  Fleetwood;  Sidgreaves  v.  Brewer,  49 
L.  J.  Ch.  514. 

A  testator  cannot  reserve  by  his  will  the  power  of 
making  a  testamentary  disposition  of  his  property  by  a 
subsequent  unattested  j)aper.  Habergham  v.  Vi/acerU, 
2  Ves.  Jr.  204;  4  B.  C.  C.  353;  Countess  de  Zichy  Ferraris 
v.  Marquis  of  HeHf(yrd,  3  Curt  468;  4  Moo.  P.  C.  339. 

Thus,  a  gift  to  trustees  to  hold  upon  the  uses  appointed 
by  a  letter  to  be  signed  by  the  testator  is  invalid.  Johnson 
V.  BvU,  5  De  G.  &  S.  85. 

But  there  is  no  objection  to  a  gift  to  persons  to  be 
ascertained  by  a  subsequent  act  on  the  part  of  the  testator, 
provided  the  act  is  one  which  must  be  done  as  the  natural 
result  of  the  state  of  the  property  at  the  date  of  the  will, 
and  is  in  no  way  dependent  upon  a  power  reserved  by  the 
will.  Stvhhs  V.  Sargon,  2  Kee.  255;  3  M.  &  Cr.  507,  where 
the  gift  was  to  the  persons  who  should  be  in  co-partnership 
with  the  testatrix  at  the  time  of  her  decease,  or  to  whom 
she  should  have  disposed  of  her  business. 

It  has  been  said  that  where  the  will  discloses  that  a 
bequest  is  made  to  a  person  as  a  trustee,  but  the  nature 
of  the  trusts  is  not  disclosed,  evidence  of  the  trusts  is 
admissible,  if  they  have  been  communicated  to  the  legatee 
after  the  execution  of  the  will.  See  Moss  v.  Cooper,  1 
J.  &  H.  352 ;  Riordan  v.  Banmi,  I.  R.  10  Eq.  469 ;  In  re 
Fleetwood;  Sidgreaves  v.  Brewer,  49  L.  J.  Ch.  514;  15 
Ch.  D.  594,  where  Johnson  v.  BuU,  5  D.  G.  &  S.  85,  which 
is  an  authority  to  the  contrary,  is  discussed. 

The  distinction  between  this  class  of  cases  and  those 
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mentioned  below,  where  an  absolute  bequest  is  made  upon 
a  secret  trust  accepted  by  the  legatee,  though  fine  is  real. 

In  the  latter  cases  the  legatee  would  be  enabled  to 
commit  a  fraud  if  evidence  of  the  trust  were  not  admitted. 
In  the  former  cases  he  is  a  trustee  upon  the  face  of  the 
will,  and  cannot  therefore  in  any  case  take  beneficially. 

Where  a  gift  is  made  in  absolute  terms,  but  the  testator  Secret 
before  or  after  the  date  of  his  will  communicates  to  the 
legatees  his  intention  that  they  are  to  hold  the  gift  in 
trusty  and  they  either  accept  the  trust  or  acquiesce  in  it  by 
silence,  evidence  of  the  trust  is  admissible.  Mo98  v.  Cooper, 
IJ.  &  H.  352. 

Where  a  gift  is  made  to  A.  and  B.  on  the  faith  of  a  pro-  Gift  pro- 
mise by  A.,  given  before  the  gift  Ls  made,  to  apply  it  to  promise'to 
certain  trusts,  the  trust  is  fastened  on  to  the  gift  to  both,  \^^^  "* 
though  B.  may  not  have  been  aware  of  the  trust,  on  the 
principle  that  no  one  can  take  advantage  of  a  gift  procured 
by  fraud.    Russell  v.  Jackson,  10  H.  204. 

Where  a  gift  is  made  to  A.  and  B.  as  tenants  in  common,  Gift  to 
the  intention  being  to  create  a  trust  which  is  subsequently  who  sub- 
commimicated  to  A.  but  not  to  B.,  the  gift  to  A.  only  is  Jl^pt 
fixed  with  the  trust.    Tee  v.  Ferris,  2  K.  &  J.  867 ;  RoW"  t™*- 
botkam  V.  Dunndt,  8  Ch.  D.  430. 

If  the  gift  is  made  to  joint  tenants,  and  the  trust  is 
subsequently  disclosed  to  and  accepted  by  one  of  them  only, 
it  seems  the  trust  is  fastened  upon  the  whole  gift.  See 
JoTies  V.  BacUey,  3  Eq.  635 ;  RowbotJiam  v.  Dunnett,  8 
Ch.  D.  430. 

In  cases  of  secret  trust  the  intention  to  create  a  trust 
must  be  clearly  established.  Jones  v.  BadUy,  3  Ch.  362 ; 
McCormxck  v.  Grogan,  L.  R  4  H.  L.  82. 
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Every  instrument  containing  a  testamentary  disposition 
of  personal  property,  or  affecting  a  prior  testamentary  dis- 
position, is  entitled  to  probate  if  properly  executed  and 
attested.     In  bonis  Durance,  2  P.  &  D.  406. 

A  testamentary  instrument  appointing  an  executor  is 
entitled  to  probate,  though  the  executor  renounces  pro- 
bate. O'Dwyer  v.  Oeare,  1  Sw.  &  T.  465 ;  29  L.  J.  P.  47 ; 
In  bonis  Lancaster,  1  Sw.  &  T.  464 ;  In  bonis  Jordan,  1 
P.  &  D.  555. 

A  will  to  take  effect  upon  a  contingency  is  not  admis- 
sible to  probate  for  any  purpose  if  the  contingency  does 
not  happen,  and  is  inoperative  to  revoke  a  previous  will. 
In  bonis  Hugo,  2  P.  D.  72. 

But  the  principle  does  not  apply  to  a  codicil  which  will 
be  admitted  to  probate,  even  if  it  is  conditional  and  con- 
tains a  declaration  that  it  is  not  to  be  proved  unless  the 
condition  is  fulfilled,  as  it  may  have  the  effect  of  repub- 
lishing the  will.  In  bonis  Da  Silva,  2  Sw.  &  T.  315 ;  In 
bonis  Colley,  3  L.  R.  Ir.  243, 

An  instrument  appointing  guardians  merely  is  not 
entitled  to  probate.     In  bonis  Morton,  33  L.  J.  P.  87. 

In  the  case  of  wills  of  manied  women,  if  the  wiU  is 
tendered  for  probate  on  the  ground  that  it  disposes  of 
separate  estate,  the  Probate  Division  should  decide  whether 
there  was  any  separate  estate,  and  grant  or  refuse  probate 
accordingly.     In  bonis  Tliaiy,  3  P.  D.  76. 
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In  the  case  of  a  will  made  by  a  manied  woman  imder  a 
power,  if  all  the  persons  interested  are  before  the  Court, 
the  Probate  Division  should  decide  whether  there  was  a 
power,  and  also  whether  it  has  been  executed.  In  bonis 
Tharp,  3  P.  D.  76. 

A  will  disposing  of  real  estate  only,  though  the  real  ^lU  of 
estate  may  be  directed  to  be  converted  and  debts  and 
l^^acies  may  be  directed  to  be  paid,  is  not  entitled  to  pro- 
bate.    In  bonis  DrumTnond,  2  Sw.  &  T.  118 ;  In  bonis 
BooUe,  3  P.  &  D.  177. 

But  a  will  disposing  of  realty  only  is  entitled  to 
probate  if  the  testator  appoints  an  executor.  In  bonis 
Jordan,  1  P.  &  D.  555 ;  In  bonis  MiskeUy,  I.  R.  4  £q. 
62. 

The  will  of  a  married  woman  made  in  pursuance  of  a 
power,  and  taking'  effect  only  upon  real  estate,  is  not 
entitled  to  probate  where  the  married  woman  survives  the 
coverture  without  republishing  the  will,  though  an  exe- 
cutor may  be  appointed.  O'Dwyer  v.  Oeare,  1  Sw.  &  T. 
465.  In  bonis  Barden,  1  P.  &  D.  325,  must  be  supported 
on  this  ground  if  at  all. 

Where  a  testator  makes  two  wills  not  referring  to  each  foreign 

will. 

other,  one  of  property  in  England  and  the  other  of  pro- 
perty abroad,  and  appoints  different  executors,  the  foreign 
will  is  not  entitled  to  probate.  In  bonis  Good,  1  P.  &  D. 
449. 

A  foreign  probate  will  not  affect  personal  property  in  Foroign 
England,  but  a  duly  authenticated  copy  of  a  will  proved  in  ^*^  **" 
a  foreign  country  will  be  admitted  to  probate  in  England 
without  further  evidence  of  the  validity  of  the  will.  In 
bonis  Smith,  16  W.  R.  1130;  In  bonis  Earl,  1  P.  &  D.  450 ; 
In  bonis  Hill,  2  P.  &  D.  89;  Miller  v.  James,  3  P.  &  D.  5  ; 
In  bonis  Ride,  4  P.  D.  76 :  see  In  bonis  Prince  Hen/ry  the 
69th,  49  L.  J.  P.  67 ;  In  bonis  Dost  Aly  Khan,  6  P.  D.  6. 

Ab  to  Scotch  confirmations,  see  21  &  22  Vict.  c.  56,  ss.  12, 

F  2 
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16 ;  In  bonis  Ryds,  2  P.  &  D.  86 ;  Hood  v.  Lord  Barring- 
ton,  6  Eq.  218;  In  bonis  Swing,  50  L.  J.  T.  11. 
As  to  Irish  probates,  see  20  &  21  Vict  c.  79,  s.  95. 
Whether  The  question  whether  documents  not  in  themselves  of  a 
rated  testamentary  character  but  incorporated  with  the  will 
A^uidlbe  should  be  included  in  the  probate  is  mainly  one  of  oon- 
indudedinvenience. 

probftte. 

If  the  document  is  valid  in  itself  independently  of  the 
will,  it  would  seem  that  it  need  not  be  included  in  the 
probate,  if  there  is  a  difficulty  in  procuring  its  production. 
Sheldon  v.  Sheldon,  1  Rob.  81 ;  In  bonis  Sibthorp,  1 
P.  &  D.  106. 

If  the  document  derives  its  validity  &om  the  will  it 
ought,  as  a  general  rule,  to  be  included  in  the  probate. 
Sheldon  v.  Sheldon,  supra. 

If  the  document  incorporated  with  the  will  is  itself 
testamentary  it  should  be  included  in  the  probate. 

Thus,  where  an  English  will  refers  te  and  incorporates  a 
foreign  will  the  foreign  will  must  be  included  in  the  pro- 
bate, though  the  executors  of  the  English  will  may  have 
nothing  to  do  with  the  property  disposed  of  by  the  foreign 
will.  In  bonis  Harris,  2  P.  &  D.  83;  In  bonis  Lord 
Howden,  43  L.  J.  P.  26. 

On  the  other  hand,  where  the  English  will,  though  con* 
firming  a  foreign  will,  expressly  declares  that  the  English 
will  is  to  take  effect  independently  of  the  foreign  will, 
the  latter  need  not  be  included  in  the  probate.  In  bonis 
Aetor,  1  P.  D.  150. 
Where  Probate  of  a  will  must  be  applied  for  in  the  Probate 

be  proved.  Division,  and  no  proceedings  can  be  taken  under  a  will  of 
personal  property  tiQ  the  will  has  been  proved,  unless,  per- 
haps, probate  is  alleged  and  admitted  on  the  pleadings. 
Pinney  v.  Hunt,  6  Ch.  D.  98. 
Probate,         By  20  &  21  Vict.  c.  77,  s.  62,  it  is  provided  that  where 

how  Tftii* 

evidence     the  will  is  proved  in  solemn  form,  or  its  validity  declared 
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in  a  contentious  matter,  the  probate  shall  be  conclusive  ^^ 

^  realty. 

evidence  of  the  validity  and  contents  of  the  will  in  all  pro- 
ceedings affecting  real  estate. 

Section  64  provides  in  effect  that  if  probate  of  a  will 
not  proved  in  solemn  form  is  intended  to  be  used  in  an 
action  as  evidence  of  a  testamentary  disposition  affecting 
realty,  ten  days'  notice  before  the  trial  of  the  intention  to 
use  the  probate  as  evidence  may  be  given;  and  if  the 
opposite  party  does  not,  within  four  days  after  receiving 
such  notice,  give  notice  that  he  disputes  the  validity  of  the 
will,  the  probate  will  be  prvmd  fade  evidence  of  the  will, 
its  validity  and  contents.  BarvdcUmgh  v.  Oreenhough, 
L.  R.  2  Q.  B.  612. 

Where  the  will  has  not  been  proved  there  can  be  no  Action 
doubt  that  an  action  will  lie  in  the  Chancery  Division  to  ^^^ 
establish  it,  so  far  as  it  relates  to  real  estate.    For  the  old  ^^^  esute. 
practice  on  this  subject,  see  a  valuable  note  in  Mr.  Dunning's 
Concise  Precedents,  p.  510,  et  seq. 

Probate  is  conclusive  upon  the  question  whether  the  will  Chancery 
does  or  does  not  express  the  true  will  of  the  testator.  ^u  not^ 

If  the  whole  or  any  part  of  a  will  is  procured  by  fraud  J^"*^  ® 
the  objection  must  be  taken  when  probate  is  applied  for.     ^^^^  <»^ 

After  probate  of  a  will  has  been  granted  no  proceedings 
can  be  taken  in  the  Chancery  Division  to  have  the  legatee 
of  the  whole  or  any  part  of  the  property  bequeathed 
declared  a  trustee  on  the  ground  of  fraud.  AUen  v. 
M'Pheraon,  1  H.  L.  191 ;  Meluish  v.  MiUon,  3  Cb.  D.  27. 

It  would  seem  that  the  same  principle  would  apply  even 
in  such  a  case  as  that  already  cited  of  Mitchell  v.  Gard,  3 
Sw.  &  T.  75,  supra,  p.  22;  and  see  Betts  v.  Doughty,  5 
P.  D.  26;  In  re  BirchaU;  Wilson  v.  Bi/rchall,  29  W.  R.  461. 
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CHAPTER  X. 


WHAT  PROPEKTY  MAY  BE  DISPOSED  OF  BY  WILL. 

^  Y!*^  «  By  the  third  section  of  the  WiUs  Act,  it  is  enacted  that 
AJl  pro-  every  person  may,  by  his  will,  bequeath  or  dispose  of  *'  all 
^  d\n^8^  real  estate  and  all  personal  estate  which  he  shall  be  en- 
of  by  will;  titled  to,  either  at  law  or  in  equity,  at  the  time  of  his 
death,  and  which,  if  not  so  devised,  bequeathed  or  disposed 
of,  would  devolve  upon  the  heir-at-law,  or  customary  heir 
of  him,  or,  if  he  became  entitled  by  descent,  of  his  ancestor^ 
comprising  or  upon  his  executor  or  administrator ;  and  that  the  power 
freeholds  thereby  given  shall  extend  to  all  real  estate  of  the  nature 
hoWswith-  ^^  customary  freehold  or  tenant  right,  or  customary  or 
out  sunren-  copyhold,  notwithstanding  that  the  testator  may  not  have 
before  ad-  surrendered  the  same  to  the  use  of  his  will,  or  notwith- 
also  such*  standing  that,  being  entitled  as  heir,  devisee  or  otherwise 
TOiddTo"  ^  ^®  admitted  thereto,  he  shall  not  have  been  admitted 
be  devised  thereto,  or  notwithstanding  that  the  same,  in  consequence 

before  the  _ 

Act;  of  the  want  of  a  custom  to  devise  or  surrender  to  the  use 

of  a  will  or  otherwise,  could  not  at  law  have  been  disposed 
of  by  will  if  this  Act  had  not  been  made,  or  notwithstand- 
ing that  the  same,  in  consequence  of  there  being  a  custom 
that  a  will  or  a  surrender  to  the  use  of  a. will  should 
continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will 
according  to  the  power  contained  in  this  Act,  if  this  Act 
estates  had  not  been  made;  and  also  to  estates  pur  autre  vie, 
^.^  whether  there  shall  or  shall  not  be  any  special  occupant 
thereof,  and  whether  the  same  shall  be  freehold,  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
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other  tenure,  and  whether  the  same  shall  be  a  corporeal 
or  an  incorporeal  hereditament ;  and  also  to  all  contingent,  oontin- 
executory,  or  other  future  interests  in  any  real  or  personal  mtereatB; 
estate,  whether  the  testator  may  or  may  not  be  ascertained 
as  the  person  or  one  of  the  persons  in  whom  the  same 
respectively  may  become  vested,  and  whether  he  may  be 
entitled  thereto  under  the  instrument  by  which  the  same 
respectively  were  created,  or  under  any  disposition  thereof 
by  deed  or  will ;  and  also  to  all  rights  of  entry  for  con-  rights  of 
ditions  broken,  and  other  rights  of  entry ;  and  also  to  such         ' 
of  the  same  estates,  interests,  and  rights  respectively,  and  and  pro- 
other  real  and  personal  estate,  as  the  testator  may  be  acquired 
entitled  to  at  the  time  of  his  death,  notwithstanding  that  cation  of 
he  may  become  entitled  to  the  same  subsequently  to  the  ^'*^ 
execution  of  his  will'* 

The  elBfect  of  this  section  as  regards  copyholds  is  to  DevlBe  of 
enable  the  copyholder  to  devise  his  estate  without  a 
surrender.  Until  the  devisee  is  admitted  the  customary 
estate  descends  to  the  heir.  Though  the  lord  will  not  be 
compelled  to  admit  the  heir  if  there  is  a  devisee,  he  cannot 
seize  because  the  devisee  refuses  to  be  admitted  if  the  heir 
is  willing  to  come  io.  E.  v.  Oarland,  L.  R.  5  Q.  B.  269 ; 
Oarland  v.  Mead,  ib.  6  Q.  B.  441 ;  see  AUen  v.  Bewsey,  7 
Ch.  D.  453. 

It  has  been  suggested  that  lands  of  a  testator  dying  If^^^^. 
without  heirs  which  would  therefore  not  devolve  upon  "the  escheat. 
heir-at-law  of  him/'  but  would  escheat  to  the  lord,  are  not 
within  this  section,  and  therefore  that  a  will  disposing  of 
lands  in  such  a  case  must  be  executed  with  the  formalities 
required  by  the  Statute  of  Frauds.  Williams'  Real  Prop., 
9th  ed.,  p.  121,  note ;  Dunning's  Concise  Prec,  p.  3. 

It  appears  to  be  doubtful  whether  an  estate  pur  auti^e  Whether 

,  an  estate 

vit  limited  to  a  man  and  the  heirs  of  his  body  could  be  pur  autre 
disposed  of  before  the  Wills  Act,  if  the  entail  had  not  „uuj  and 
been  barred.    The  better  opinion  seems  to  be  that  it  could  ^^^  ^®*" 
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of  hie  body  not;  see  Campbell  v.  Sandys,  1  Sch.  &  Lef.  294;  Hopkma 
»bl6.         V.  Ramage,  Batty,  365 ;  BlaJce  v.  Luxton,  Coop.  185 ;  Allen 
V.  AUen,  2  Dr.  &  War.  307,  326;  and  see  Doe  v.  Luxton, 
6  T.  R  298;  see  1  Jarman,  56. 

The  Wills  Act  apparently  leaves  the  point  where  it  was^ 
since  sea  3,  which  makes  devisable  all  real  estate  which 
if  not  devised  would  devolve  upon  the  heir-at-law,  or  cus- 
tomary heir,  or  upon  his  executor  or  administrator,  does 
not  in  terms  extend  to  real  estate,  which  would  descend  to 
the  heir  special,  if  not  devised. 
Title  by         A  person  in  possession  of  land  without  other  title  has  a 
18  devis-     devisable  interest    Asher  v.  WkiUock,  L.  R  1  Q.  B.  1 ; 
•^^®*         Clarke  v.  Clarke,  L  R  2  C.  L.  396 ;  see  Gredey  v.  Mmidey, 

4^DeiO.&  J.  78. 

But  not         The  third  section  does  not  make  any  kind  of  person- 

to  mie  in    alty  boqueathable  which  could  not  be  bequeathed  before ; 

^^^"^^    thus  a  testator  cannot  bequeath  a  promissory  note  made  to 

him  so  as  to  pass  the  right  to  sue  on  it,  which  remains  in 

the  executor.    Bishop  v.  Curtis,  18  Q.  B.  879. 

Pnyerty        Property  held  by  the  testator  in  joint  tenancy  survives 

joint         to  the  other  joint  tenants  and  cannot  be  given  by  will ; 

tenancy,     ^.j^^^  f^^.  instance,  property  transferred  by  the  testator  into 

the  joint  names  of  himself  and  his  wife  where  there  is 

nothing  to  rebut  the  presumption  of  advancement  cannot 

be  given  by  will,  whether  by  specific  gift  or  otherwise. 

Dummer  v.  Pitcher,  2  M.  &  K.  262 ;  Coatee  v.  Stevens,  1 

Y.  &  C.  Ex.  66 ;  Orosvenor  v.  Durston,  25  B.  97;  Turner 

V.  A.-a,  L  R  10  Eq.  386. 

Power  to        A  general  power  to  an  ascertained  person  to  appoint  the 

arise  npon  •       i      j  i_  xi.  •      x  •  i 

acontin-    ^se  m  lands,  wnere  the  power  is  to  arise  only  upon  a 
gency.       certain  contingency,  could  always  be  executed  before  the 

contingency  happened.     DoJhy  v.  PvMen,  2  Bing.  144; 

9  J.  B,  Moore,  300 ;  Logan  v.  Bell,  1  C.  B.  872. 
Power  to        Prior  to  the  Wills  Act  it  was  held  that  a  general  power 
^^^®^*  to  appoint  property  operating  upon  the  legal  estate  given 
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to  the  survivor  of  two  persons  could  not  be  exercised  till  over  the 
the  survivor  was  ascertained.    Doe  v.  TomJdnson,  2  Mau.  esute. 
S.  165. 

This  doctrine^  however,  had  no  application  to  equitable 
estates,  and  is  apparently  abolished  by  the  Wills  Act. 
Thomas  v.  Jones,  1  D.  J.  &  S.  63. 

A  power  to  be  exercised  by  an  instrument  in  writing  J^^®'  ^ 
could  always  be  exercised  by  will    lAde  v.  lAsU,  1  B.  dsed  in 
C.  C.  533.  '^'^- 

A  general  power  to  appoint  by  deed  or  instrument, 
sealed  and  delivered  before  a  certain  period,  cannot  be 
exercised  by  a  will  which  does  not  take  effect  till  after  the 
period.     Cooper  v.  Martin,  3  Ch.  47. 

A  power  to  appoint  by  will  to  A.  and  others  may  be 
exercised  after  A.'s  death.  Paske  v.  Haselfoot,  2  N.  R 
568 ;  33  B.  125. 

Where  a  power  of  disposition  over  property  is  given  to  Power  of 

disposition 

a  person,  the  power  may  be  exercised  by  deed  or  will,  and  not  cut 
will  not  be  cut  down  to  a  testamentary  power  without  <^^ 

clear  words.  mentary 

power. 

Thus  a  gift  to  A  for  life,  with  a  power  to  dispose  of  the 
property  then  or  at  or  after  his  decease,  gives  A.  a  power 
exercisable  by  deed  or  will.  Anon.,  3  Leon.  71,  pL  108 ; 
Ex  parte  WUliama,  1  J.  &  W.  89 ;  Tomiivson  v.  Digkton, 
1  P.  W.  149 ;  1  Com.  194 ;  In  re  David! 8  Trusts,  Jo.  495 ; 
In  re  MoHlock^e  Trusts,  3  E.  &  J.  456;  Hwmhle  v.  Bowman, 
47  L.  J.  CL  62 ;  In  re  Jackson's  WOl,  13  Ch.  D.  189 ; 
see,  too,  Sinnot  v.  WcUah,  5  L  R.  Ir.  27.  The  cases  of 
Kennedy  v.  Kingston,  2  J.  &  W.  431 ;  Reid  v.  Rdd,  25 
B.  469 ;  and  Fredand  v.  Pearson,  3  Eq.  658,  may  be  con- 
sidered overruled. 

On  the  other  hand,  if  any  words  are  used  which 
would  be  appropriate  only  to  a  testamentary  gift, 
such  as  leave  or  bequeath,  the  power  can  only  be 
exercised  by  wilL     Doe  v.  ITuyrley,  10  East.  438 ;  Walsh 
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V.  WaUingeTy  2  R  &  M.  78 ;  Paul  v.  Hewetson,  2  M.  & 
K.  434. 

Possibly,  if  the  tenant  for  life  is  restrained  from  aliena- 
tion, a  poller  at  her  decease  to  dispose  of  property  might 
be  construed  as  testamentary  only.  Archibald  v.  Wright, 
9  Sim.  161. 

Under  a  gift  to  A.  for  life,  vrith  power  to  dispose  of  the 
property  for  her  own  use,  with  a  gift  over  "  in  the  event  of 
her  decease,  should  there  be  anything  then  remaining,'* 
the  tenant  for  life  has  no  power  of  disposition  by  will. 
In  re  ThoTnson's  Estate;  HerAng  v.  Barrow,  13  CJh.  D. 
144;  14Ch.  D.  263. 

A  power  to  be  exercised  by  an  instrument  in  writing 

executed  with  certain  formalities  is   exercisable   by  will 

executed  with  those  formalities.     Kibbet  v.  Lee,  Hob.  312  ; 

Smith  v.  Adkins,  14  Eq.  402;  Orange  v.  Pickfard,  4  Dr. 

363. 

Sec.  10  of       By  the  10th  section  of  the  Wills  Act  no  appointment 

^^  made  by  will  in  exercise  of  any  power  shall  be  valid  unless 

the  same  be  executed  in  manner  thereinbefore  required ; 

and  every  will  so  executed  shall,  so  far  as  respects  the 

execution  and  attestation  thereof,  be  a  valid  execution  of 

a  power  of  appointment  by  will,  notwithstanding  it  shall 

have  been  expressly  required  that  a  will  made  in  exercise 

of  such  power  should  be  executed  with  some  additional  or 

other  form  of  execution  or  solemnity. 

Applies  to      The  section  applies  to  powers  created  since  as  well  as 

created      to  powers  Created  before  the  Act.     Hubbard  v.  Lees,  L.  R. 

rincethe     1  Ex.  255. 

But  only        The  section,  however,  only   applies  to  powers  which  are 

testome"   ^^  terms  testamentary,  and  therefore  a  power  to  appoint 

tary  in       by  instrument  in  writing  executed  with  certain  formalities 

cannot  be  exercised   by  a  will  executed  only  with  the 

statutory  formalities.     West  v.  Bay,  Kay,  385 ;  Taylor  v. 

Meads,  4  D.  J.  &  S.  597. 
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When   there  is  a  gift  to  trustees  and  the  survivor  ofWh«na 

trust  may 

them  his  heirs  and  assigns  upon  trusts  to  be  executed  by  be  devised, 
the  trustees  and  the  survivor  of  them  his  heirs  and  assigns, 
the  power  of  executing  the  trusts  may  be  devised  by  the 
will  of  the  survivor.     TUley  v.   Wolatenholme,  7  B.  425 ; 
Ball  V.  May,  3  K.  &  J.  585. 

It  has  recently  been  decided  that  the  same  rule  applies, 
when  the  gift  is  to  the  trustees,  their  heirs,  executors,  and 
administrators,  the  word  assigns  being  omitted.  Osborne 
v.  Rowlett,  13  Ch.  D.  774;  see  In  re  Morton  &  HaZlett, 
49  L.  J.  Ch.  559;  15  Ch.  D.  143.  The  following  cases,  so 
far  as  they  decide  the  contrary,  may  be  considered  over- 
ruled :  Cooke  v.  Crawford,  13  Sim.  91 ;  Wilson  v.  Bennett, 
5  De  G.  &  S.  479 ;  MacdonaZd  v.  Walker,  14  B.  556 ; 
Ashton  V.  Wood,  3  Sm.  &  G.  436 ;  3  Jur.  N.  S.  1164. 
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CHAPTER  XI. 

EXECUTORS,  GUARDIANS. 

SpecuJ  A  TESTATOR  may  appoint  special  executors  of  any  por- 

***^        tion  of  his  property;   see  2  Key  &  Elpliinstone,  1355; 

4  Dav.  Conv.  102 ;  Dunning,  Cone.  Prec.  435. 
Substi-  He  may  substitute  other  executors  in  the  event  of  the 

execaton.  absence  or  death  of  those  appointed.    In  bonis  Langford, 

1  P,  &  D,  458 ;  In  bonis  Foster,  2  P.  &  D.  304. 
Delegation     And  he  may  delegate  the  power  of  appointing  executors 

to  another  who  may  appoint  himself.     In  bonis  Cringan, 

1  Hag.  548;  In  bonis  Ryder,  2  Sw.  &  T.  127. 
A  person  appointed  executrix  of  all  property  not  named 

in  the  will  is  not  an  executrix  of  the  will  or  entitled  to 

probate.    In  bonis  Wakeharriy  2  P.  &  D.  395. 
Execaton       Where  there  are  several  testamentary  papers  not  inoon- 
by^'veral  sistent  and   each  appointing  sole   executors,  probate   is 
me^       granted  to  all  the  executors.    In  bonis  Orahojn,  3  Sw.  & 

T.  69 ;  Oreaves  v.  Price,  3  Sw.  &  T.  71.    See  In  bonis 

M(yrgan,  1  P  &  D.  323. 

Reappointment  by  a  codicil  of  some  of  the  executors 

appointed  by  the  will  together  with  new  executors  does  not 

revoke  the  appointment  of  executors  contained  in  the  will. 

In  bonis  Leese,  2  Sw.  &  T.  442 ;  In  re  Lloyd,  L  R.  6  Eq.  348. 
A  codicil  appointing  a  person  "  sole  *'  executor  of  the 

will  revokes  the  appointment  of  executors  made  by  the 

will.    In  bonis  Lowe,  3  Sw.  &  T.  478 ;  In  bonis  Baily, 

1  P  &  D.  628. 
Executor        Though  no  executors  are  expressly  appointed,  if  the 
totonw^   testator  has  directed  any  person  to  pay  his  debts   and 

administer  the  estate,  such  person  will  be  executor  accord- 
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ing  to  the  tenor.    In  hernia  Montgomery,  5  N.  of  C.  99 ; 
In  bonis  Adamaon,  3  P.  &  D.  253. 

The  appointment  of  a  person  sole  trustee  of  a  "^l^lee„o^ 
will  not  in  itself  make  him  executor  according  to  the  tenor,  ^n  execa- 
In  bonis  Punchard,  2  P.  &  D.  369 ;  In  bonis  Lovnry, 
3  P.  &  D.  157.    See  Boardman  v.  Stamley,  I.  R.  6  Eq.  590 ; 
Smith  V.  Kerran,  LRU  Eq.  447. 

Trustees  to  whom  the  testator's  personal  estate  is  given, 
subject  to  a  charge  of  debts,  are  in  effect  executors.  In 
bonis  Baylie,  1  P.  &  D.  21 ;  In  bonis  Bdl,  4  P.  D.  85. 

A  request  that  certain  persons  shall  act  for  or  with  an  Iteqnest  to 
executrix  appointed  by  the  wiU,  makes  them  executors  ^^^ 
according  to  the  tenor.    In  bonis  Brown,  2  P.  D.  110. 

A  peison  appointed  to  carry  out  the  intentions  of  the  will 
is  executor  according  to  the  tenor.  In  re  ArckdaU,  5 
L.  R  Ir.  168. 

By  12  Car.  IL  c.  24,  sect.  8,  it  is  enacted  that  where  any  P^ents 
person  hath  or  shall  have  any  child  or  children  under  the  pose  of  the 
age  of  one  and  twenty  years,  and  not  married  at  the  time  children^ 
of  his  death,  that  it  shall  and  may  be  lawful  to  and  for  the  ^?^^ 

,  ,  .        minority. 

fietther  of  such  child  or  children,  whether  bom  at  the  time 
of  the  decease  of  the  father,  or  at  that  time  in  ventre  ea 
mire,  or  whether  such  father  be  within  the  age  of  one  and 
twenty  years,  or  of  full  age,  by  .his  deed  executed  in  his  life- 
time, or  by  his  last  will  and  testament  in  writing,  in  the  pre- 
sence of  two  or  more  credible  witnesses,  in  such  manner  and 
from  time  to  time  as  he  shall  respectively  think  fit,  to  dispose 
of  the  custody  and  tuition  of  such  child  or  children,  for  and 
during  such  time  as  he  or  they  shall  respectively  remain 
under  the  age  of  one  and  twenty  years,  or  any  lesser  time, 
to  any  person  or  persons  in  possession  or  remainder,  other 
than  popish  recusants ;  and  that  such  disposition  of  the 
custody  of  such  child  or  children  made  since  the  24th  of 
February,  1645,  or  hereafter  to  be  made,  shall  be  good  and 
effectual  against  all  and  every  person  or  persons  claiming 
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the  custody  or  tuition  of  such  child  or  children  as  guardian 
^*^'*'  ®'  in  socage  or  otherwise ;  and  that  such  person  or  persons, 
ment  of      to  whom  the  custody  of  such  child  or  children  hath  been 
or  shall  be  so  disposed   or  devised  as  aforesaid,  shall  and 
may  maintain  an  action  of  ravishment  of  ward  or  trespass 
against  any  person  or  persons  which  shall  wrongfully  take 
away  or  retain  such  child  or  children,  for  the  recovery  of 
such  child  or  children  ;  and  shall  and  may  recover  damages 
for  the  same  in  the  said  action,  for  the  use  and  benefit  of 
such  child  or  children. 
The  luodfl       The  9th  section  of  the  same  statute  enacts,  that  such 
and  the      person  or  persons,  to  whom  the  custody  of  such  child  or 
ment^f"     children  hath  been  or  shall  be  so  disposed  or  devised,  shall 
their  per-   and  mav  take  into  his  or  their  custody  to  the  use  of  such 
efttote  by    child  or  children,  the  profits  of  all  lands,  tenements,  and 
guardiAns.  hereditaments  of  such  child  or  children ;  and  also  the  cus- 
tody, tuition,  and  management  of  the  goods,  chattels,  and 
personal  estate  of  such  child  or  children,  till  their  respective 
age  of  one  and  twenty  years,  or  any  lesser  time,  according 
to  such  disposition  aforesaid ;  and  may  bring  such  action 
or  actions  in  relation  thereunto,  as  by  law  a  guardian  in 
common  socage  may  do. 

Section  1  of  the  Wills  Act  declares  that  the  word  wiU 
shall  include  a  disposition  by  will  of  the  custody  of  a 
child  under  12  Car.  II.  c.  24.  It  follows,  therefore,  that 
an  infant  cannot  appoint  testamentary  guardians  by  will 
(section  7). 

An  instrument  appointing  a  testamentary  guardian  is 

valid    though    attested    by    the   guardian.    Morgan  v. 

Hatchell,  24  L.  J.  Ch.  135. 

Father  The  statute  enables  a  father  to  give  a  testamentary 

^te  ap-**    guardian  authority  to  nominate  another  as  guardian.     In 

pointment  j^  ;^  PamM,  2  P.  &  D.  379. 
of  guar-  ' 

dian.  A  father  has  no  legal  power  to  appoint  a  testamentary 

ma^te**       guardian  of  his  iUegitimate  children,  though  the  person 

children. 
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selected  by  him  would  in  most  cases  be  appointed  by  the 
Court    Sleeman  v.  Wilson,  13  Eq.  36. 

The  testamentary  guardian  has  a  legal   right  to   the  Guardian 
custody  of  the  child,  and  is  entitled  to  a  writ  of  habeas  custody. 
corpus  to  obtain  possession  of  his  ward.    In  re  Andrews^ 
L.  R  8  Q.  B.  153. 

There  is  nothing  to  prevent  a  father  from  appointing  a 
Roman  Catholic  ecclesiastic  the  guardian  of  his  children. 
Talbot  V.  Earl  of  Shrewsbury,  4  M.  &  Cr.  672 ;  In  re 
Andrews,  L.  R.  8  Q.  B.  163 ;  In  re  Byrnes,  I.  R.  7  C.  L. 
199. 

No  precise  words  are  necessary  to  appoint  a  testa-  How 

J.  guardian 

mentary  guardian.  appointed. 

Thus  it  is  sufficient  to  direct,  that  the  children  are  to  be 
brought  up  under  the  care  and  direction  of  a  certain 
person,  or  that  he  is  to  have  the  management  and  care  of 
the  house  and  children,  or  that  he  is  to  take  care  to  see 
the  child  educated.  Bridges  v.  Hales,  Moseley,  109; 
Miller  v.  Harris,  14  Sim.  640 ;  9  Jur.  388 ;  Lady  Teyn- 
ham  V.  Lennard,  4  B.  P.  C.  302. 

A  person  appointed  guardian  of  the  estate  is  not  a 
testamentary  guardian.     In  re  Norbury,  I.  R.  9  Eq.  134. 

The  mother  is  the  natural  guardian,  and  if  the  father 
appoints  no  guardian  the  mother's  right  remains,  even 
though  the  father  directs  that  she  shall  not  be  guardian. 
In  re  Wood,  16  W.  R.  164. 

A  father  is  entitled  to  direct  the  religion  in  which  he  Religious 
wishes  his  children  to  be  brought  up  after  his  death. 

But  the  cases  show,  that  less  weight  will  be  given  to  the 
wishes  of  a  deceased  than  to  those  of  a  living  father,  and 
that  in  the  former  case  the  court  will  not  interfere  in 
favour  of  the  religion  selected  by  the  father  if  he  has 
done  anything  amounting  to  an  abandonment  of  his  rights, 
or  if  the  interference  would  not  be  for  the  benefit  of  the 
children.    HanjuksworOi    v.    Hawkswoiik,    6    Ch.    689 ; 
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Andrews  v.  Salt,  8  Ch.  622 ;  In  re  Agar-EUis ;  Agar- 
Ellis  V.  LasceUes,  10  Ch.  D.  49. 
Penona  By  2  &  3  Will.  IV.  c  75, "  An  Act  for  regulating  Schools 

]^|^       of  Anatomy/'  s.  7,  it  is  enacted  that  it  shall  be  lawful 
bodlM  nuY  ^^'  *^^  executor,  or  other  party  having  lawful  possession 
pennit       of  the  body  of  any  deceased  person,  and  not  being  an 
ondetgo     Undertaker,  or  other  party  interested  with  the  body  for 
J^J^^    the  purpose  only  of  interment,  to  permit  the  body  of  such 
^  rtJ[^       deceased  person  to  undergo  anatomical  examination,  unless, 
cases.        to  the  knowledge  of  such  executor  or  other  party,  such 
person  shall  have  expressed  his  desire,  either  in  writing  at 
any  time  during  his  life,  or  verbally  in  the  presence  of 
two  or  more  witnesses  during  the  illness  whereof  he  died, 
that  his  body  after  death  might  not  undergo  such  exami- 
nation, or  unless  the  surviving  husband  or  wife,  or  any 
known  relative  of  the  deceased  person,  shall  require  the 
body  to  be  interred  without  such  examination. 
ProTlsiQii       By  section  8  of  the  same  statute  it  is  enacted,  that  if 
persons      ^^7  person,  either  in  writing  at  any  time  during  his  life, 
a^M^oal  ^^  verbally  in  the  presence  of  two  or  more  witnesses 
exAmina.    during  the  iUness  whereof  he  died,  shall  direct  that  his 

tions  after 

their         body,  after  death,  be  examined  anatomically,  or  shall 
^  nominate  any  party  by  this  Act  authorised  to  examine 

bodies  anatomically  to  make  such  examination,  and  if, 
before  the  burial  of  the  body  of  such  person,  such  direc- 
tion or  nomination  shall  be  made  known  to  the  party 
having  lawful  possession  of  the  dead  body,  then  such  last- 
mentioned  party  shall  direct  such  examination  to  be  made^ 
and  in  case  of  any  such  nomination  as  aforesaid  shall 
request  and  permit  any  party  so  authorised  and  nominated 
as  aforesaid  to  make  such  examination,  unless  the  deceased 
person's  surviving  husband  or  wife,  or  nearest  known 
relative,  or  any  one  or  more  of  such  person's  nearest  known 
relatives,  being  of  kin  in  the  same  degree,  shall  require 
the  body  to  be  interred  without  such  examination. 
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CHAPTER  XII. 


ELECTION. 

A  TESTATOB  can  of  course  only  dispose  of  his  own  pro- 
perty by  will ;  however,  by  means  of  the  doctrine  of  elec- 
tion, he  may  in  many  cases  in  effect  dispose  of  the  property 
of  others.    Thus,  where  a  testator  disposes  of  the  property  Whenelec- 

»  mm  •  •  «  toon  wnsofl. 

of  a  person,  and  at  the  same  time  gives  that  person  property 
of  his  own  by  his  will,  the  person  wliose  property  is  given 
away  is  bound  to  elect  whether  he  will  keep  his  own  pro- 
perty and  surrender  an  equivalent  value  of  the  benefits 
given  him  by  the  will,  or  whether  he  will  take  entirely 
under  the  will.    Rogers  v.  Jones,  3  Ch.  D.  688. 

The  compensation,  which  has  to  be  made  by  a  person 
electing  to  take  against  the  will,  is  a  charge  upon  the 
benefits  he  receives  under  the  will,  so  that  if  he  takes  real 
estate  under  the  will  and  dies  before  making  compen- 
sation, the  compensation  is  a  charge  on  the  land  and  is 
not  payable  out  of  his  personal  estate.  Pioker^U  v. 
Jlodger,  6  Ch.  D.  163. 

The  person  electing  must  elect  to  take  under  or  against  Legatee 
the  whole  instrument,  will  and  codicils,  and  not  merely  for  or 
that  part  of  it  which  disposes  of  his  own  property.     Cooper  JJ^olei^^ 
v.  Cooper,  L.  R  6  Ch.  15 ;  i6.  7  H.  L.  53.  8ta;ament, 

.  .  .       .  will,  ftnd 

If^  however,  there  is  a  gift  expressly  in  lieu  of  dower,  or  codicils. 
the  testator  declares  that  the  legatee  is  to  elect  only  between  ^^,*^° 
one  of  the  benefits  given  him  by  the  will  and  his  own  pro-  ^^^  the 

,  ,  election  to 

perty,  election  wUl  be  confined  to  that.     Walker  v.  Inge,  some  par* 
Rom.  N,  of  C.  95 ;  East  v.  Cook,  2  Ves.  Sen.  30,  explained  benefit 
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in  Wilkinson  v.  Dent,  6  Ch.  339 ;   Coote  v.  Gardon,  I.  R. 
11  Eq.  180. 
Gift  in  But  a  gift,  though  declared  to  be  in  satisfaction  of  any 

satiifac-  . 

tlon  of  a  sums  in  which  the  testator  may  be  indebted  to  the  donee 
not  limit  ^^  ^^  ^^^^  ^^  ^^  decease,  or  in  satisfisiction  of  a  rent  charge, 
uTt*^^'^!^  the  object  being  testamentary  bounty,  will  put  the  legatees 
cular  gift  to  their  election  to  take  under  or  against  the  whole  will. 

WUkiTison  v.  Dent,  6  Ch.  339 ;  see,  too,  CovMs  v.  AcvxyriJi, 

9  Eq.  519. 
Election         Election  arises  only  between  a  rift  by  the  will  and  some- 

anses  only       ^  j  o         j 

between  a  thing  belonging  to  the  legatee  by  a  title  dehors  the  will. 

title  under  mm  i»        i       •  •  i  ■»  • 

and  a  title  Thus,  no  case  for  election  arises  where  a  testator  has  given 
^[^  *^®  a  legatee  several  legacies,  some  of  which  are  onerous.  In 
No  eiec-  such  a  case  the  legatee  may  reject  the  onerous  legacies 
one  of  two  without  forfeiting  the  others.  Andrew  v.  Trinity  HaU, 
^^^      9  Ves.  525 ;  Moffett  v.  Bates,  3  Sm.  &  G.  468 ;  Warren  v. 

Rwdail,  IJ.  &  H.  1 ;  Aston  v.  Wood,  22  W.  R.  893;  43  L.  J. 

Ch.  715. 
Unless  Though,  if  the  onerous  and  beneficial  legacies  are  given 

there  is  an  ,  ... 

intention  together  as  one  entire  gift,  or  there  is  an  intention  that 
leg»tee^i3  ^^  legatee  shall  not  take  one  without  the  other,  he  must 
to  take  aU  ^\^q  ^11  or  none.      Gre^n  v.  Britten,  42  L.  J.  Ch.  187; 

or  none.  ' 

Talbot  v.  Lord  Rad^nor,  3  M.  &  E.  252 ;  see  FaiiiUmgh  v. 
Johnstone,  16  Jr.  Ch.  442. 
No  elec-         An^flipon  the  same  principle  election  does  not  arise  as 

tion  De* 

tween  two  between  two  clauses  in  the  same  will,  the  title  to  both  the 
a  i^ST       properties  between  which  the  legatee  would  have  to  elect 

being  derived  under  the  will.     WoUaston  v.  King,  8  Eq. 

165 ;  WalUnger  v.  Wallinger,  9  Eq.  301. 
Devise  Devises  and  bequests  upon  condition  must  be  distin- 

upon  con-  *  7  r    t^ 

dition  dis-  guished  from  cases  of  election.     Cooper  v.  Cooper,  L.  R.  6 

faSS^dl^.  Ch.  15 ;  ib,  7  H.  L.  53. 

^^^'  In  the  latter  it  is  immaterial  whether  the  testator  knetr 

or  not  that  the  property  of  which  he  was  disposing  was 
not  his  own,  in  the  former  he  must  have  known  that  it 
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was  not.  The  characteristic  of  the  former  is  forfeiture,  of 
the  latter  compensation.  Thus  a  devise  to  A.  on  condition 
of  his  conveying  certain  property  of  his  own  would  be  a 
condition  and  not  a  case  for  election.  See  MidcUeton  v. 
Windro88, 16  Eq.  212;  Boughton  v.  Boughton,  2  Ves.  Sen. 
12 ;  Fearon  v.  Fearorhy  3  Jr.  Ch.  19, 

In  order  to  raise  a  case  for  election  there  must  be  on  To  nk» 
the  face  of  the  will  a  disposition  on  the  part  of  the  testator  the  testa- 
of  something  belonging  to  a  person  who  takes  an  interest  J|^[^? 
under  the  will  dispose  of 

,  aomethmg 

The  intention  to  dispose  of  something  not  his  own  must  not  hi> 
appear  on  the  feice  of  the  will,  and  evidence  is  not  admis- 
sible to  show  that  the  testator  considered  certain  property 
as  his  own,  and  intended  to  pass  it  by  words  not  directly 
referring  to  it ;  see  Pole  v.  Lm^d  SoTnera,  6  Ves.  322 ;  Doe 
v.  Chichester,  4  Dow.  76,  pp.  89,  90. 

An  erroneous  belief  on  the  part  of  the  testator,  even  Erroneotu 
though  he  expressly  declares  that  he  has  made  his  will  on  recital^wiU 
the  fiuth  of  it,  will  not  raise  an  election.    Langston  v.  ^*jj^*^ 
Langstan,  21  B.  562 ;  Dashwood  v.  Peyton^  18  Ves.  27 ; 
Box  V.  Barrett,  8  Eq.  244;  see  Lewis  v.  Lewis,  I.  R.  11 
Eq.  340. 

It  makes  no  difference  whether  the  property  attempted  in  nepect 
to  be  disposed  of  by  the  testator  is  vested  contingent  or  property  of 
reversionary ;  though  in  the  latter  case,  if  the  reversionary  election 
interest  in  personalty  of  a  married  woman  is  disposed  of  she  ^^'^'^^ 
cannot  elect  till  her  interest  falls  into  possession.    Williams 
V.  Mayne,  I,  R.  1  Eq.  519 ;  Webb  v.  Earl  of  Shaftesbury, 
7  Ves.  480 ;  Wilson  v.  Lord  Tovmshend,  2  Ves.  Jun.  697. 

The  release  of  a  debt  due  to  the  testator  from  A.,  Release  of 
the  testator  at  the  same  time  releasing  a  debt  due  from  from  a 
R  to  A^  will  put  A.  to  his  election.    8y^e  v.  Synge,  16  ^^^^\^' 
Eq.  889;  9  Ch.  128.  legatee. 

It  is  sufficient  to  raise  election  if  the  property  disposed  Legatee 

mturt  De 

of  by  the  testator  is  the  property  of  a  person  taking  a  entitM  to 

o2 
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the  pro-  benefit  under  the  will  at  the  date  of  the  testator's  death, 
given  and  a  title  as  next  of  kin  to  an  intestate  whose  estate  has 
tibTto^-  not  at  the  date  of  the  death  been  fully  administered  is 
tor's  death,  sufficient     Cooper  v.  Coojyer,  L.  R.  6  Ch.  15 ;  ib.  7  K  L. 

53 ;  see  Bennett  v.  Hovld&umih,  6  Ch.  D.  671. 
Title  M         In  such  a  case,  for  the  purpose  of  election,  the  interest 

next  of  kin  .     .  f 

to  an  intei-  of  the  next  of  kin  is  to  be  estimated  as  it  was  at  the  death 
of  the  intestate,  his  debts  being  rateably  distributed  over 
his  estate,  ib. 

But  if  the  property  in  question  is  not  acquired  till  after 
the  death  of  the  testator,  no  election  arises  in  respect  of  it. 
Howells  V.  Jenkins,  2  J.  &  H.  706;  1  D.  J.  &  S.  617; 
Ch^isaell  v.  Swinhoe,  7  Eq.  291,  in  which  case  it  seems  the 
husband  would  have  been  bound  to  elect  if  he  had  been 
his  wife's  administrator  at  the  testator*s  death.  See  Cooper 
V.  Cooper,  6  Ch.  15,  p.  21. 

Derivative      And  where  a  wife  had  elected  to  take  an  estate  a^nst 

title.  .,  . 

the  will,  the  husband,  being  tenant  by  the  curtesy,  was  not 
again  put  to  his  election  between  his  tenancy  by  the  curtesy 
and  benefits  given  to  him  by  the  will,  compensation  having 
been  already  made  for  the  value  of  the  estate.    Lady  Cavaiv 
V.  Pvlteney,  2  Ves.  Jr.  544 ;  3  Ves.  384. 
Mere  per-       So,  too,  the  right  of  a  creditor  to  be  paid  out  of  property 
'  belonging  to  an  intestate,  and  disposed  of  by  the  testator, 
being  merely  a  personal  right,  will  not  put  the  creditor  to 
election  between  his  claim  upon  the  intestate's  estate  and 
a  benefit  given  by  the  will.    See  Cooper  v.  Cooper,  L.  R. 
7  H.  L.  53,  p.  66.    See  Kidney  v.  CoussmaJcer,  12  Ves. 
136. 
Appoint-        When  a  testator  having  a  special  power  of  appointment 
under        over  Certain  property  appoints  absolutely  to  the  objects  of 
powCT^       the  power,  and  superadds  a  condition  or  request  that  they 
^^^^"     shall  give  the  property  in  a  certain  way,  no  case  of  election 
dition        arises,  the  illegal  condition  being  considered  struck  out  of 
iidSbd        t-l^e  will.    Cancer  v.  Bowles,  2  R  &  M.  301 ;  Blacket  v. 
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Lanib,  14  B.  482 ;  WoolHdge  v.  Wodridge,  Johns.  63 ;  '^  »o 
ChurchUl  V.  GhxirchiU',  5  Eq.  44.     See  Kvag  v.  Ki'og,  15 
Ir.  CL  479  ;  Moriarty  v.  MaHin,  3  Ir.  £lh.  26. 

Where,  however,  there  is  no  absolute  gift  in  the  first  It  does 
instance,  but  the  original  gift  is  subject  to  invalid  limitations  whole  ap- 
over  and  restrictions,  the  objects  of  the  power  must  elect  ^jJy^iSf 
between  their  rights  under  the  power  and  the  other  benefits 
given  them  by  the  will.     TomJcyns  v.  Blane,  28  B.  422. 
.    And  generally  election  arises,  where  property  subject  Proprty 
to  a  special  power  of  appointment  vested  in  the  testator,  a  special 
is  given  by  him  to  persons  not  the  objects  of  the  power  P®^®'- 
when  the  latter  receive  benefits  under  the  will.     Whistlei' 
V.  WebsUr,  2  Ves.  Jun,  866. 

It  must  be  presumed  pi\md  facie  that  a  testator  only  What  is  a 

.      1 .  r     1.    X  •    I.  •  difiposition 

means  to  dispose  ot  what  is  his  own.  by  a  tes- 

Therefore,  even  before  the  Wills  Act,  general  words  will  ^I^ 
not  be  construed  to  apply  to  property  not  belonging  to  the  »<>*  his 

own. 

testator,  though  at  the  date  of  his  will  and  his  death  he  General 
may  liave  no  property  of  his  own  to  which  the  words  could  J^JL  ^ 
apply.    Read  v.  Crop,  1  B.  C.  C.  492 ;  Jervoise  v.  Jervoise,  testator's 
17  B.  566 ;  Thornton  v.  Thornton,  11  Ir.  Ch.  474.  ^S^ 

Nor  will  the  &ct  that  the  devise  is  to  uses  in  strict  Devise 
settlement  extend  general  words  to  more  than  the  testator's  settlement 
interest,  though  his  devisable  interest  is  only  an  estate  ^tOT^M* 
pur  autre  vie.    See  Cosby  v.  Lord  Ashdown,  10  Ir.  Ch.  ^^y  estate 

^  pur  autre 

219.  vie. 

The  testator  may  of  course  show  that  he  included  lands 
not  his  own  under  the  general  words  by  describing  them 
as  lands  in  his  own  occupation.  Honywood  v.  Foster,  30 
B.  14. 

And  if  the  devLse  be  of  property  in  a  particular  place,  Property 
if  there  is  any  property  of  the  testator  answering  theticuiar 
description    it    will  be    confined  to  that.      JRandiffe  v.  P^*^* 
Pttriyiw,  6  Dow.  149 ;  Maddeson  v.  Chapman,  1  J.  &  H. 
470. 
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Propertj        So  where  a  testator  has  transferred  stock  into  the  names 

held  in  .i.  .  t 

joint         of  himself  and  his  wife,  a  general  gift  of  his  stock,  or  even 
tenancy.     ^  ^^  ^^  stock  exactly  the  same  in  amount  as  that  so  trans- 
ferred, will  not  put  the  wife  to  her  election.    Dvmmer  v. 
Pitchei\  2  M.  &  K.  262 ;  Poole  v.  OcUing,  10  W.  R  337. 

To  raise  a  case  of  election  there  must  be  a  specific  refer- 
ence to  the  stock  in  question.  Coatee  v.  Stevens,  1  Y.  &  C. 
Ex.  66 ;  Oroevenor  v.  Dureton,  25  B.  97. 

The  case  is  more  difficult  where  the  testator  has  a 
devisable  interest  in  certain  property,  and  the  question 
arises  whether  he  intended  to  give  the  whole  property. 
When  the       1.  Where  the  testator  is  entitled  in  moieties : 

testator  is 

entitled  in  If  the  devise  is  of  the  testator's  interest  or  property  in  a 
mmetieB.    j^^yg^  ^j.  Jandg^  o^jy  what  belongs  to  him  is  intended  to 

pass.    Henry  v.  Henry,  I.  R.  6  Eq.  286. 

h  ***  *^^tii     ^^^  '^  *^®  ^^  is  of  a  house  by  a  particular  description, 

a  direction  this  IS  a  sufficient  indication  of  an  intention  to  pass  the 

"^*    whole  house,  at  any  rate  if  there  is  a  direction  to  repair. 

Padhury  v.  Clark,  2  Mac.  &  O,  298 ;  Howell  v.  Jenkins, 

2  J.  &  H.  706.    See  Swan  v.  Holmes,  19  B.  471. 

And  the  result  is  the  same  where  there  is  no  such 
direction.   FUzsi/mons  v.  Fitzsimons,  28  B.  417 ;  MiUer  v. 
Thurgood,  33  B.  496 ;  Wilkinson  v.  Dent,  6  Ck  339. 
When  tiie      2.  Where  land  is  subject  to  a  chaiige,  a  devise  of  the  land 

testator  is 

entitled  to  without  more  is  a  devise  subject  to  the  charge.  Stephens 
Sfto^  V-  Stepheras,  3  Dr.  697;  1  De  G.  &  J.  62;  Henry  v.  Henry, 
*^**»^'      I.  R  6  Eq.  286. 

On  the  other  hand,  if  the  testator  repudiates  the  instru- 
ment creating  the  charge,  and  the  dispositions  of  his  will 
are  inconsistent  with  that  instrument,  the  property  is 
intended  to  pass  freed  from  the  chai^.  Sadlier  v.  Butler, 
I.  R.  1  Eq.  415. 

So,  too,  if  the  devise  of  the  land  is  inconsistent  with  the 
chaise,  as  if  it  be  for  a  long  term  on  trust  to  raise  a  sum 
immediately  for  payment  of  debts  and  legacies,  the  prior 
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chaifie  being  itself  secured  by  a  long  term.    Blake  v. 
Buinhury^  1  Vea  Jun.  514. 

3.  Where  the  testator  has  a  reversionary  interest  in  land,  When  the 
limited  to  take  effect  after  the  decease  of  persons  to  whom  entitled  to 
he  gives  a  life  interest  in  those  lands,  so  that  the  will  would  JfonTn^' 
be  of  no  effect  if  it  were  intended  only  to  deal  with  the  ^*»<^- 
reversion,  and  there  are  besides  powers  of  leasing  and 
management  implying  actual  enjoyment,  the  intention  must 
have  been  to  dispose  of  the  whole  property.     Welhy  v. 
WeUyy,  2  V.  &  B.  187;  Wintour  v.  Clifton,  21  B.  447;  8 
D.  M.  &  O.  641. 

So,  too,  a  direction  that  an  annuity  is  to  be  paid  to  a 
person  for  life  out  of  lands  of  which  the  testator  has  only 
the  reversion  shows  an  intention  to  dispose  of  the  whole. 
Utticke  V.  Peters,  4  K.  &  J.  437. 

But  if  in  a  doubtful  case  the  testator  expressly  confirms 
the  settlement  by  whidb  the  reversion  in  the  property  in 
question  is  limited  to  him,  only  his  own  interest  will  bo 
held  to  be  intended  to  pass.  Randiffe  v.  Parkyms,  6  Dow. 
149. 

4.  The  question  whether  the  testator  has  shown  an  What 
intention  to  dispose  of  his  real  estate,  freed  from  the  widow's  ^^^^.^ 
right  to  dower  or  freebench,  is  of  importance  only,  with  ^.°°  ^ 
regard  to  the  former,  in  the  case  of  widows  married  prior  ImuIs  free 
to  the  1st  January,  1834 ;  and  with  regard  to  the  latter,  in  or  free- 
the  case  of  wiUs  not  coming  under  the  Wills  Act ;  see  the  ^'^°^- 
Dower  Act,  3  &  4  Will  4,  c.  105,  ss.  4  and  14,    Lacey  v. 
HiU,  19  Eq.  346. 

As  to  freebench,  it  was  decided  in  Lacey  v.  HUlj  supra, 
that^  by  virtue  of  the  3rd  section  of  the  Wills  Act,  a  devise 
of  copyholds,  though  not  surrendered  to  the  uses  of  the  will, 
is  sufficient  to  bar  the  widow's  claim.  The  point  does  not 
appear  to  have  been  raised  in  Thompson  v.  Bwn^a,  16  Eq. 
592. 
In  cases,  however,  under  the  old  law,  the  widow  is,  of  Crift  in  Ueu 

of  dower — 
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course,  put  to  her  election  if  a  legacy  is  given  to  her 
expressly  in  lieu  of  dower.  Sopxvith  v.  MaugJuni,  30  B. 
235. 

what  it  A  legacy  in  lieu  of  dower  would,  it  seems,  also  include 

freebench  and  dower  out  of  lands  which  the  testator  had 
no  power  to  devise.  Kottley  v.  Palmer,  2  Dr.  93 ;  W(dk4;r 
V.  Walker,  1  Ves.  Sen.  54.  See  Wetherell  v.  Wetherdl,  4 
Oiff  51. 

What  in  in-      jf  the  dispositions  of  the  will  are  inconsistent  with  tte 

consistent  %       •   -T 

with  the     widow  s  right  to  have  her  dower  set  out  by  metes  and 
right  to     bounds,  she  will  be  put  to  her  election.    This  will  be  the 

tlower.         ^^^ ._ 

Personal        a.  If  a  house,  being  a  portion  of  the  property  devised, 

devisee,      is  given  for  the  personal  use  and  occupation  of  the  devisee. 

MiaU  V.  Brane,  4  Mad.  119 ;  Roadley  v.  Dixon,  3  Russ. 

192. 

DeviMin       ft.  A  devise  of  realty  in  de£nite  proportions  between 

propor-      the  widow  and  others  would  not  itself  show  that  the 

**"""         widow  was  not  intended  to  take  her  dower.    But  if  the 

property  is  particularised  so  as  to  show  that  the  testator  is 

giving  not  merely  his  estate,  but  the  whole  property  itself, 

this  is  sufficient  to  show  that  dower  was  meant  to  be 

excluded.     Reynolds  v.  Toinn,  1  Bus&  129;  Chalmers  v. 

Storril,  2  V.  &  B.  222,  as  explained  in  Bending  v.  Bend- 

hig,  3  K.  &  J.  257.    See  Roberts  v.  Smith,  1  S.  &  St.  513. 

In  Dickson  v.  RohiTtson,  Jac.  503,  the  will  is  not  stated. 

Trust  to        A  direction  that  the  proceeds  of  sale  are  to  be  divided 

dlvidS       i^  certain  shares  will  not  have  this  effect.   Ellis  v.  Leims, 

3  Ha.  314. 
Powers  of  c.  If  powers  of  leasing  are. given,  even  though  they  be 
only  from  year  to  year.  Reynard  v.  Speyiee,  4  B.  103; 
O'Hara  v,  Clumie,  1  J.  &  Lat  662;  Parker  v.  Soioerby^ 
1  Dr.  488 ;  4  D.  M.  &  G.  321 ;  Lowes  v.  Lowes,  5  Ha.  501 ; 
Hall  V.  Hill,  I  Dr.  &  War.  94 ;  Lirdey  v.  Taylor,  1  Giff. 
67 ;  see  Warhutton  v.  WarbvMon,  2  Sm.  &  G.  163. 
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And  it  seems  that  a  power  of  leasing  is  inconsistent 
with  the  widow's  right  to  freebench,  though  it  may  not  be 
the  custom  of  the  manor  to  set  out  freebench  by  metes 
and  bounds.     Thompson  v.  Burra,  16  Eq.  592. 

But  a  trust  for  sale  will  not  have  this  effect,  unless  the  Tnwt  for 
property  given  in  trust  for  sale  is  specifically  directed  to 
include  something  such  as  a  house,  the  whole  of  which 
the  testator  must  have  intended  to  be  subject  to  the 
trusts.  Gibson  v.  Gibson,  1  Dr.  42 ;  Bending  v.  Bending, 
3  K.  &  J.  257 ;  Parker  v.  Downing,  4  L  J.  Ch.  198. 

The  gift  of  an  annuity  to  the  wife,  charged  upon  the  Gift  of 
property  subject  to  dower,  will  not  put  her  to  election,  ^^ed  on 
Dowson  V.  Bdl,  1  Keen,  761 ;  Harrison  v.  Harrison,  1  j^^'*^' 
Keen,  765 ;  Holdich  v.  Holdich,  2  Y.  &  C.  C.  18.  dower. 

Nor  will  a  devise  of  a  portion  of  the  testator's  real 
estate  to  his  widow  prevent  her  from  claiming  dower  in 
the  rest  Lawrence  v.  Lawrence,  2  Ver.  365 ;  1  Eq.  C. 
Ab.  218,  pi.  2 ;  1  Freem.  234 ;  3  B.  P.  C.  484. 

5.  Under  the  old  law,  by  which  a  testator  was  unable  to  When  the 
dispose  of, lands  acquired  after  the  date  of  his  will,  the  to  elecUon. 
heir  was  nevertheless  put  to  his  election  if  there  was  a 
clear  intention  to  dispose  of  them. 

It  is  dear  that  such  an  intention  is  sufficiently  indicated  5**^°!^' 

"^  tion  of 

where  the  testator  draws  a  distinction  between  lands  to  after- 
which  he  is  and  lands  to  which  he  may  be  entitled  at  his  i»Qd8  be- 
decease.    Schroder  v.  Schrodei\  Kay,  578 ;  24  L.  J.  CL  ^i^Act. 
510 ;  Hance  v.  TrwwhiU,  2  J.  &  H.  216. 

And  it  seems  the  words  "  land  which  I  shall  die  pos- 
sessed of"  sufficiently  indicate  an  intention  to  pass  after- 
acquired  lands,  and  not  merely  so  much  of  the  lands  be- 
longing to  the  testator  at  the  date  of  his  will  as  shall 
remain  at  his  death.  Churchman  v.  Ireland,  1  R  &  M. 
250,  overruling  Baxk  v.  Kett,  Jbc.  534. 

Under  the  old  law,  where  the  will  was  insufficiently  No  eleo- 
executed  to  pass  realty,  the  heir  was  not  put  to  his  elec-  th^^^° 


•  J 
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inviiid  to  ^10^  between  realty  attempted  to  be  disposed  of  by  the 
will  and  benefits  given  to  him,,  so  much  of  the  will  as 
attempted  to  dispose  of  realty  being  considered  non- 
existent   Sheddon  v.  Godrieh,  8  Ves.  481. 

So,  too,  when  under  the  old  law  tlie  testator  was  in- 
competent to  dispose  of  property  from  infancy  or  coverture 
no  case  of  election  arose.  Hearle  v.  Cfre&nbank,  1  Vesw 
298 ;  3  Atk.  697,  716 ;  Rich  v.  Cockell,  9  Ves.  370. 

But  the  case  is  different  where  the  devise  is  upon  con- 

■ 

dition.  Boughton  v.  Bovgkton,  2  Ves.  Sen.  12. 
Foreign  These  rules  do  not,  however,  apply  to  a  foreign  heir, 
and  therefore  if  there  is  clear  evidence  of  an  intention  to 
dispose  by  will  of  land  in  Scotland  or  elsewhere  which 
cannot  be  so  disposed  of,  the  heir  is  put  to  his  election 
between  the  land  and  the  benefits  he  may  take  under 
the  will.  Biyydie  v.  Barry,  2  V.  &  B.  127 ;  Detvar  v. 
MaiUand,  L.  R.  2  Eq.  834. 

It  must  be  clear  that  land  in  Scotland  or  elsewhere  is 
referred  to,  and  therefore  general  words  will  only  be  held 
to  refer  to  those  lands  upon  which  the  will  can  take  effect. 
Johnson  v.  Telford,  1  R  &  M.  244 ;  All^n  v.  Andei^aon, 
5  Ha.  763 ;  Mawwdl  v.  Maxu^dl,  16  B.  106 ;  2  D.  M.  & 
G.  705 ;  Maayiodl  v.  Hyalop,  4  Eq.  407. 

But  a  devise  of  "  all  my  real  estate  in  any  part  of  the 

United  Kingdom  or  elsewhere**  has  been  held  sufficient  to 

put  the  Scotch  heir  to  election.    0?TeM  v.  OrrdL,  6  Ch.  302. 

vrai  of  It  would  seem  that  no  case  for  election  arises  on  the 

^l^lin,      part  of  next  of  kin,  where  the  will  of  a  married  woman  is 

operative  at  the  time  it  was  made,  but  afterwards  becomes 

inoperative.    Blaildock  v.  Orindle,  7  Eq.  215. 

To  TBiM         The  principle  of  election  being  compensation,  in  order 

there  must  to  put  persons  whose  property  the  testator  has  giyen 

of  fr^    away  to  their  election,  there  must  be  a  gift  to  them  of 

diipMable  free  disposable  property  out  of  which  compensation  may 

to'Skeper*  be  made»    Thus,  an  appointment  by  the  testator  of  pro- 
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perty,  subject  to  a  special  exclusive  power  of  appoint-  «>«"'  ^<^ 
ment,  to  some  objects  of  the  power  whose  property  theisgjven 
testator  attempts  to  dispose  of,  is  not  a  gift  of  free  dis-  ^^^^' 
posable  property,  in  respect  of  which  they  will  be  bound 
to  elect     Fowler's  Trust,  27  B.  362;  Aplin's  Trust, 
13  W.  R  1062. 

Upon  the  question,  whether,  where  a  stranger  appoints 
a  testamentaiy  guardian  to  children  and  gives  their  father 
a  benefit  under  the  will,  the  father  is  put  to  his  election, 
so  that  he  cannot  after  receiving  the  legacy  withhold  com- 
pliance with  the  condition  for  the  education  of  his  children, 
see  Blake  v.  Leigh,  Amb.  306 ;  De  ManneviUe  v.  De  Man- 
neviUe,  10  Ves.  52>  63. 
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CHAPTER  XIII. 

WHO  MAT  BE  DEVISEES   OR  LEGATEES. 

1.  Cor-  1.  Prior  to  the  WiUs  Act  a  devise  of  lands  to  a  cor- 

poration was  void,  bodies  corporate  being  excepted  out  of 
the  statutes  32  Hen.  8,  c.  1,  34  &  35  Hen.  8,  c.  5,  sec.  5. 

And  it  seems  the  stat.  43  Eliz.  c.  4,  had  no  effect  in 
passing  the  legal  estate  where  the  devise  was  to  a  corpo- 
ration existing  for  charitable  purposes^  notwithstanding 
Benet  CoU.  v.  Bp,  of  London,  2  W.  Bl.  1182 ;  see  Inc.  Soc. 
V.  Richards,  1  Dr.  &  War.  258. 

The  Wills  Act  repeals  the  statutes  32  Hen.  8,  c.  1,  and 
34  &  35  Hen.  8,  c  5,  but  does  not  expressly  authorise 
devises  to  corporations,  and  since  the  inability  of  cor- 
porations to  hold  lands  was  created  by  various  statutes 
antecedent  to  the  34  &  35  Hen.  8,  c.  5,  the  mere  re- 
peal of  that  statute  does  not  give  validity  to  devises  to 
corporations. 

Since  the  Wills  Act,  however,  the  inability  is  not  in 
the  power  of  devising,  but  in  the  capacity  of  corporations 
to  take,  and  it  would  seem  to  follow  that  corporations 
with  power  to  hold  land,  such  as  companies  incorporated 
under  the  Public  Companies'  Acts  25  &  26  Vict.  c.  89, 
sec.  18,  might  take  by  devise  except  so  far  as  objections 
might  arise  on  the  ground  of  perpetuity.  The  question 
is,  however,  not  likely  to  be  of  much  practical  impor- 
tance I  see  Inooiy,  Soc,  v.  Richards,  1  Dr.  &  War.  258 ; 
ThoTwpson  V.  Shakespear,  Job.  612;  1  D.  F,  &  J.  399; 
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Caime  v.  Long,  2  D.  F.  &  J.  75 ;  Cocks  v.  Mannei's,  12 
Eq.  574 ;  Chaitdiire  Mining  Company  v.  DesbciraU^  L.  R 

5  P.  C.  277. 

2.  Bj  the  statute  33  Vict  c.  14,  real  and  personal  pro-  2.  Aliens, 
perty  of  every  description  may  be  taken,  acquired,  held,  or 
disposed  of,  by  an  alien  in  the  same  manner  in  all  respects 

as  by  a  natural-bom  British  subject 

It  has  been  decided  that  the  Act  is  not  retrospective. 
And  apparently  it  does  not  apply  to  a  will  made  before 
the  passing  of  the  Act,  though  not  coming  into  operation 
till  afterwards.    Sharp  v.  St.  Sauveui*,  7  Ch.  343. 

In  cases  before  the  Act  land  devised  to  an  alien  remains 
in  him  till  office  found,  when  it  devolves  to  the  Crown,  and 
this  is  the  case  whether  the  land  is  devised  to  trustees  or 
not.  Barrow  v.  Wadkin,  24  B.  1 ;  Sharp  v.  St.  Sauvew, 
7  Ch.  343. 

An  alien  could  always  take  the  proceeds  of  land  devised 
on  trust  for  sale.  Dw  Hov/rmdin  v.  Sheddon,  1  B.  79 ;  4 
M.  &  Cr.  525. 

3.  Formerly  personal  property  vested  in  a  felon  after  his  8.  Felons, 
conviction,  during  the  period  of  his  punishment  or  before 

his  pardon,  was  forfeited  to  the  Crown.    Robeiia  v.  Walker, 
1  R  &  M.  752. 

But  property  not  vested  in  a  felon  tiU  after  his  imprison- 
ment was  not  forfeited.  Stokes  v.  Holden,  1  Kee.  145; 
Burnett  v.  Blake,  2  Dr.  &  S.  117;  Oough  v.  Davies,  2  K. 

6  J.  623 ;  iie  Thompson's  Ti-usts,  22  B.  506 ;  Re  Ha)^ 
rington's  Trust,  29  B.  24. 

Now,  by  33  &  34  Vict  c.  23,  forfeiture  and  escheat  for 
treason,  felony,  and  suicide  are  abolished ;  and  by  section 
10  all  the  real  and  personal  property,  including  choses  in 
action,  to  which  the  convict  was  at  the  time  of  his  convic- 
tion, or  shall  afterwards  become  entitled,  vests  in  an  admi- 
nistrator appointed  under  the  Act. 

By  the  Civil  Procedure  Acto  Repeal  Act,  1879  (42  &  43 
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Vict,  a  69),  8.  8,  outlawry  in  consequence  of  any  civil  pro- 
ceeding is  abolished. 
4.  Attest-       4   By  ii^Q  15^  section  of  the  Wills  Act,  a  l^acy  given 

to  an  attesting  witness,  or  to  the  husband  or  wife  of  an 
attesting  witness,  is  void. 

The  subsequent  marriage  of  an  attesting  witness  to  a 
devisee  does  not  avoid  the  devise.  Thorpe  v.  Bestwick, 
6  Q.  B.  D.  811. 

A  person  attestmg  the  signature  of  two  marksmen,  wit- 
nesses to  a  will,  is  himself  an  attesting  witness.  Wigan  v. 
Rowland,  11  Ha.  157. 

But  a  gift  by  will  to  the  attesting  witness  of  a  codicil  is 
good.    Ouimey  v.  Oumey,  8  Dr.  208. 

"Where,  however,  a  contingent  gift  by  will  is  made  abso- 
lute by  a  codicil  which  the  legatee  attests,  and  the  legatee 
could  only  have  taken  under  the  codicil,  the  gift  is  void. 
Oaskin  v.  Boget'S,  L.  R.  2  Eq.  284. 

And  a  gift  to  an  attesting  witness  is  void,  though  there 
may  be  a  sufficient  number  of  witnesses  without  him.  Bavd- 
field  v.  Bandfidd,  11 W.  R.  847,  see  8  H.  L.  225 ;  Cozens  v. 
CrotU,  21  W.  R  781 ;  see  In  bonis  Sharman,  1  P.  &  D. 
661,  and  see  ante,  p.  80. 

A  gift  to  a  witness  attesting  the  will  is  good,  if  the  will 
is  afterwards  revived  by  a  codicil  referring  to  it  Ander- 
son V.  Anderson,  18  Eq.  881. 

A  gift  to  an  attesting  witness  as  trustee  is  not  void. 
Cresswell  v.  CressweU,  6  Eq.  69. 

A  gift  to  atrustee  upon  trusts  declared  by  parol  in&vour 
of  an  attesting  witness  is  void.  Tn  re  Fleetwood;  Sid- 
greaves  V.  Brewer,  49  L.  J.  Ch.  614)  15  Ch.  D,  594. 
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CHAPTER  XIV. 

DESC&IPnON. — ^WHAT    PASSKS    UNDER   A    SPECIFIC 

DESCiOPTION. 

• 

With  r^ard  to  the  question  what  evidence  is  admissible  What  evi-  ' 
for  the  purpose  of  discovering  to  what  the  terms  of  de-  0^1^!— {w^ 
scripiion  employed  by  the  testator  refer,  evidence  of  the 
testator's  intention  must  be  distinguished  from  evidence  of 
circumstances  from  which  the  Court  may  conclude  what 
the  testator's  intention  must  have  been.  The  former 
evidence  is  admissible  only  in  rare  cases.  The  latter  is 
generally  admissible.    Thus : 

1.  **  All  facts  relating  to  the  subject  matter  of  the  devise,  Surround- 
soch  as  that  it  was  or  was  not  in  the  possession  of  the  stanoee. 
testator,  the  mode  of  acquiring  it,  the  local  situation,  and 

the  distribution  of  the  property,  are  admissible  to  aid  in  J     ^^ 

ascertaining  what  is  meant  by  the  words  used  in  the  wiU."  ^ :  ^ 

Doe  d,  Templeton  v.  Martin,  4  B.  &  Ad.  771,  785,  p&i^ 
Parke,  J. ;  Sanford  v.  Raikes,  1  Mer.  646. 

2.  Words  of  art,  foreign  words,  nicknames  may  be  ex-  Terms  of 
plained  by  evidence.     Kelt  v.  Chaimier,  23  B.  195 ;  Goblet 

y.  Beeckey,  3  Sim.  24;  2  R  &  My.  624;  Lee  v.  Fam, 
4  Ha.  251. 

3.  Where  a  word  has  a  meaning  in  common  use,  but  has  Evidence 
a  different  meaning  by  local  custom,  evidence  of  the  custom  ^  ^^  ^* 
is  admissible.     Shore  v.  Wihon,  9  CI.  &  F.  545,   566; 
Richardson  v.  Watson,  1  Nev.  &  M.  575 ;  Clayton  v.  Qreg- 

son,  5  A.  &  E.  802 ;  amith  v.  Wilson,  3  B.  &  Ad.  728 ; 
Anstee  v.  Nelms,  1  H.  &  N.  225. 
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It  has  been  held  that^  where  a  measure  is  defined  by 

statute,  evidence  is  not  admissible  to  show  that  the  word 

has  a  different  meaning  by  custom.     O'Donnell  v.  O^Don- 

net,  I  JmK  Ir.  284. 

Word  with      4.' Where  a  word  has  a  meaning  in  ordinary  language, 

meaning,    but  there  is  notning  to  which  it  can  apply,  evidence  is 

nothing  to  admissible  to  show  that  the  testator  used  the  word  in  a 

which  It     meaning  peculiar  to  himsel£    This  case  falls  within  the 

can  apply.  °  ^ 

second  head  above  mentioned. 
Word  with      5.  But  if  the  word  has  a  meaning  in  ordinary  language, 
meuung     and  there  is  something  to  which  it  applies,  evidence  is  not 
th^ffto^  admissible  to  show  that  the  testator  used  it  in  a  different 
which  it     or  wider  sense,  there  being  no  general  custom  to  that  effect. 

Millard  v.  Bailey,  L.  R  1  Eq.  378. 
Devise  of        6.  If  lands  are  devised  by  a  particular  title,  evidence  is 

eBtate  dv 

DMiie.        admissible  to  show  what  the  testator  habitually  included 

under  the  name.    Doe  d.  Beach  v.  Zo?*cZ  Jersey^  3  B.  &  C. 

180 ;  1  B.  &  Aid.  550 ;  RichetU  v.  Turquand,  1  H.  L.  472 ; 

Webb  V.  ByTig,  1  K.  &  J.  580;  Whit/ield  v.  Jxtngdale,  1 

Ch.  D.  61  (devise  of  Claggetts) ;  Jennings  v.  Jennings, 

1  L.  R  Ir.  552. 

Devise  of       7.  Where  a  testator  devises  his  estate  of  A.,  or  at  A., 

at  A.         £^d  there  is  an  estate  answering  the  description,  evidence 

is  not  admissible  to  show  in  what  sense  the  testator  used 

the  expression.    Doe  d.  Chichester  v.  Oxenden^  3  Taimt. 

147;  4  Dow.  65;  Doe  d.  Browne  v.  Greening,  3  M.  &  S.  171. 

Patent^         8.  No    evidence    is    admissible    to  explain    a    patent 

m^ynotbe^^^^gu^^y  >    for  instance,  if  the  testator  uses  symbols, 

explained.  yf\^\^  q^  ^he  face  of  the  will  require  explanation   and 

have  no  meaning  to  any  one  but  himself.     Clayton  v.  LoixL 
Kwgent,  13  M.  &  W.  206 ;  see  Sullivan  v.  SvMivan,  I.  R  4 
Eq.  457. 
t  When  the  admissible  evidence  has  been  taken,  the 

following  rules  apply  to  determiue  to  what  the  words  of 
description  used  by  the  testator  refer : 
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1.  Non  accipi  debent  verba  in  fcdsam  demonetratioriem  Y^^ 
qua:  competunt  in  limitatioTieni  verarru  something 

Therefore,  where  there  is  property,  which  exactly  fits  all  Jhe*'*™* 


I       the  terms  of  the  description,  the  whole  of  it  passes  and  no  *®'.*^®* 

I  It  is  immaterial  whether  the  larger  words  precede  or 

follow  the  restricting  words,  provided  there  is  something 
to  which  the  whole  description  applies. 

Thus,  a  devise  of  lands  described  as  in  the  parish  A.,  and  Beference 

to  OCCQ* 

in  the  occupation  of  a  particular  person,  will  not  pass  lands  pation. 
not  in  the  occupation  of  that  person.    Doe  d.  Parkin  v. 
ParHn,  5  Taunt,   321 ;  MorreU  v.  Fisher,  4  Eq.  591 ; 
Homer  v.  Homer,  8  Ch.  D.  758. 

So  the  general  description  may  be  restricted  by  a  refer-  Reference 
enoe  to  the  person  from  whom  the  testator  purchased  or  person 
derived  the  land.    Doe  d.  Tyrrell  v.  Lyford,  4  M.  &  S.  iMde^e^™ 
550 ;  Doe  d.  ConoUy  v.  Vernon,  5  East,  51 ;  Doe  d,  Hai^ris  ^^^' 
v.  Greathed,  8  East,  91 ;  Roe  d.  RyaU  v.  Bell,  8  T.  R.  579 ; 
Doe  d.  Netoton  v.  Taylor^  7  B.  &  C.  384 ;  Cooch  v.  Walden, 
46  L.  J.  Ch.  639. 

If  the  lands  are  described  as  being  at  A.  in  the  county  Reference 

,  to  coonty. 

of  B.,  lands  not  in  that  county  will  not  pas&     Webber  v. 
Stanley,  16  C.  B.  N.  S.  698 ;  Pedley  v.  Dodds,  2  Eq.  819. 
Description  of  a  farm  as  freehold  excludes  a  leasehold  Freehold 

fann. 

portion  of  the  farm.     See  p.   165 ;   Ston^  v.  Greening, 
13  Sim.  390 ;  Hall  v.  Fisher,  1  CoU.  47. 
It  seems  that  a  devise  of  lands  at  A.  is  not  to  be  limited  pevJse  of 

landfl  at  A. 

to  lands  within  the  parish  of  A.,  but  would  cany  immedi- 
ately adjoining  lands  in  a  neighbouring  parish. 

This  is  clearly  the  case  where  the  devise  is  of  lands  at  or  At  or  near 
near  A.    Homer  v.  Homer,  8  Ch.  D.  758. 

But  a  devise  of  lands  at  A.  will  not  include  lands  some 
distance  from  A.,  where  there  aic  lands  to  which  the  de- 
scription applies.  Attwater  v.  Attwater,  18  B.  330 ;  Doe  v. 
Bower,  3  R  &  Ad.  453 ;  sec  Doe  d,  Dell  v.  Pigott,  1  J.  B. 

H 


98  WHAT  PASSES  UNDER  A  SPECIFIC  DESCRIPTION. 

Moo.  274;  7  Taunt.  552;  Pogson  v.  Thomas,  8  Sc.  621;  6 
Bing.  N.  C.  337. 
Mannfac-  A  devise  of  a  manufactory,  on  the  west  side  of  a  street, 
street.  with  the  appurtenances,  will  not  include  a  manufactory  on 
the  east  side  of  the  street.  Smith  v.  Ridgway,  L.  R  1  Ex. 
46,  331. 

A  devise  of  property  in  a  street  may  pass  the  whole  of 
a  piece  of  land  which,  when  purchased  by  the  testator,  had 
a  frontage  on  that  street  and  on  another  street,  though  the 
testator  has  subsequently  divided  the  land  and  built  two 
houses  upon  it,  one  abutting  on  one  street  and  one  on  the 
other.  Harman  v.  Gtvrner,  35  B.  478 ;  see,  too,  Newton 
V.  Lucas,  6  Sim.  54 ;  1  M.  &  Ci*.  391. 
Property  A  devise  of  two  houses  in  a  street  will  pass  only  two 
leaee.  houscs,  though  the  testator  may  be  possessed  of  three 
houses  in  the  street  held  under  the  same  lease,  two  of 
which  are  comprised  in  one  underlease,  and  the  third  in 
a  separate  underlease.  Tapley  v.  Eagleton,  12  Ch.  D. 
683. 

So  a  devise  of  certain  lands  held  under  a  lease  where  the 

testator  goes  on  to  describe  the  lands  by  name  passes  only 

such  of  the  lands  held  under  the  lease  as  are  named. 

West  V.  Laivday,  11  H.  L.  375. 

Every-  In  wills,  since  the  Wills  Act,  everything  included  under 

eluded™     ^^^  particular  description  at  the  death  of  the  testator, 

under  the  though  added  to  the  estate  after  the  date  of  the  will,  will 

name  at  °  ' 

the  testa-   pass.     In  ve  Midland  Railway  Co.,  34  B.  526 ;  Castle  v. 

tor's  death 

passes.       Fox,  11  Eq.  542.     Webb  v.  Byng,  1  K.  &  J.  580,  is  contrA, 
but  the  point  was  barely  argued. 

As  to  whether  the  words  "  now  occupied  by  me  "  would 
prevent  lands  subsequently  taken  into  occupation  from 
passing,  sec  Hutchinson  v.  Barron,  9  W.  R.  538 ;  6  H.  & 
N.  583 ;  Jepson  v.  Key,  10  Jur.  N.  S.  392 ;  12  W.  R  621 ; 
WiUiams  v.  (hven,  2  N.  R.  585,  and  see  post,  pp.  150, 
162. 
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2.  FaUa  denumstratio  non  nocet^    cum    de   corpore  ln*<«nr*to 

descnp- 

constat  tkm— 

a.  ThtiSy  where  an  object  Ibl  sufficiently  described,  addi-  P*^  ^; 

,       ,  aocnrate; 

tional  words,  which  have  no  application  to  anything,  may 
be  rejected.  Blague  v.  Gold,  Cro.  Car.  447,  473 ;  Doe  d. 
jyunniiig  v.  Cranatoun,  7  M.  &  W.  1. 

b.  Where  there    is    a    complete   description  and  the  «>bordi- 

nate  de- 

testator  goes  on  to  add  words  for  the  purpose  of  identifying  scription  if 
or  elaborating  the  previous  description,  these  words,  if  ^J^^i^*^ 
inconsistent  with  the  previous  description,  may  be  rejected. 
Armstrong  v.  Buckland,  18  B.   204;   see  Slingshy  v. 
Grainger,  7  EL  L.  273;  Travers  v.  Blnnddl,  6  CL  D.  436. 

c.  Where  there  is  one  continuous  description,  and  there  Inooneis- 
is  something  answering  to    part    of   it,  and    something  gj^p^^]^ 
answering   to   other  part,  but  the  two  together  are  in- 
consistent, the  question  is,  which  are  the  leading  words 

of  description. 

In  the  first  class  of  cases  under  this  head  there  is  no 
repugnancy  between  the  general  terms  and  the  particular 
superadded  description,  in  the  second  and  third  class  there 
is  a  repugnancy  between  two  parts  of  a  description. 

Where  the  estate  is  devised  by  a  specific  name,  followed  Name  fol- 

lowed  DV 

by  a  reference  to  occupation,  the  reference  to  occupation  oocupa- 
may  be  rejected  if  the  whole  estate  known  by  the  name  is  *°°' 
not  in  the  occupation  of  the  person  referred  to.  Goodtitle 
d.  Radford  v.  Southern,  1  M.  &  S.  299 ;  Doion  v.  Doxon, 
7  Taunt.  343 ;  1  J.  B.  Moo.  80 ;  see  Doe  d.  Beach  v.  Earl 
of  Jersey,  1  B,  &  Aid.  550;  3  B.  &  Cr.  870;  PavZ  v.  Paul, 
1  W.  Bl.  255;  2  Bun\  1089;  see,  too,  Gvmningham  v. 
Butler,  3  Giff.  37 ;  7  Jur.  N.  S.  461 ;  In  re  Boulter,  4  Ch. 
D.  241. 

Upon  similar  principles  a  description  by  a  specific  name  Name  fol- 
will  prevail  over  an  erroneous  reference  to  a  parish  or  locality. 
county,  or  to  acreage.    Hardivick  v.  Hardwick,  16  Eq. 
168;  Whitfield  v.  Langdale,  1  Ch.  D.  64, 

h2 
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Though  the  estate  is  not  described  by  a  specific  name, 
if  the  general  description  contains  words  which  would  not 
be  satisfied  if  the  reference  to  occupation  is  allowed  to 
restrict  the  devise,  the  reference  to  occupation  may  be 
rejected.  White  v.  Birch,  36  L.  J.  Ch.  174;  see  Doe  d. 
Parkin  v.  Parkin,  5  Taunt.  321. 

^VlJ»t  wre       YoT  the  purpose  of  ascertaining  the  leading  words,  it 

wordji.  would  seem  that  where  a  description  is  followed  by  re- 
strictive words  inconsistent  with  it,  the  earlier  words  will 
prevail,  especially  if  the  restrictive  words  are  less  clear 
and  accurate  than  the  earlier  words.  Cases  suprd,  and 
Doe  d,  Remoiv  v.  AslUey,  10  Q.  B.  663. 

Where  the  more  restricted  description  of  property  is 
followed  by  a  wider  description,  which  would  include  other 
property  as  well,  it  seems  the  more  restricted  description 
will  prevail ;  for  instance,  under  "  my  lands  in  Cokefield, 
called  Hayes  Lands,*'  only  so  much  of  the  Hayes  Lands  as 
were  in  Cokefield  passed.  Woodden  v.  Osbouim,  Cro.  EL 
G74 ;  Ilall  v.  Fislier,  1  Coll.  47. 

Of  course,  if  the  restrictive  words  can  be  looked  upon 
as  inserted  for  the  purpose  of  giving  the  lands  carved  out 
of  the  devise  to  some  one  else,  they  will  have  their  full 
force.  Hirfliam  v.  Baker,  Cro.  Eliz.  16 ;  P}*e88  v.  Parker, 
10  J.  B.  Moo.  158 ;  2  Bing.  456. 

No  pro.  3.  Where  there  is  nothing  answering  to  any  part  of  the 

^swerin-^  description  the  devise  faila 

tion"^  Thus  a  devise  of  lands  in  a  particular  county  or  parish 

cannot  be  extended  to  lands  in  an  adjoining  county  or 
parish,  though  those  may  be  the  only  lands  the  testat'Or 
possessed.  Miller  v.  Travers,  8  Bing.  244;  Barber  v. 
Wood,  4  Ch.  D.  885. 

Same  rules      4.  The  sauie  rules  are  applicable  to  specific  bequests  of 

specific       personal  property.     Therefore,  if  there  is  something  which 

^^  *    answers  fully  the  words  of  description,  that  and  that  alone 

will  pass.     Slingshy  v.  Orainger,  7  H.  L.  273 ;  Ridge  v. 
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Newton,  2  D.  &  War.  239 ;  Townend  v.  TotumTid,  1  L.  R, 
Ir.  180, 

5.  If  the  testator  gives  a  certain  number  of  specific  Gift  of 
things,  and  is  possessed  at  the  date  of  his  death  of  a  larger  ^'^or^ 
number,  the  legatee  is  entitled  to  select  which  he  will  take, 
Hobmn  v.  Blackhume,    1   M.    &   K.   571;    Jacques  v. 
Chambers,  2  Coll.  435;  Millard  v.  Bailey,  L.  R.  1  Eq. 

378 ;  Tapley  v.  Ea^leton,  12  Ch.  D.  683 ;  see  Diickmanton 
V.  DwckmaTvton,  5  H.  &  N.  219 ;  28  L.  J.  Ex.  132. 

The  principle  applies  as  well  to  a  devise  as  to  a  gift  of 
personalty. 

It  is  immaterial  whether  or  not  the  devise  is  made  in 
such  words  as  to  show  that  the  testator  was  aware  that  he 
was  possessed  of  more  of  the  things  in  question  than  he 
devises. 

For  instance,  the  devisee  is  entitled  to  elect  whether 
the  devise  is  of  one  of  my  closes  called  Whitctocre,  or  of 
my  close  called  Whiteacre.  Richardson  v.  Watson,  4  B.  & 
Ad.  787,  is  not  to  be  followed ;  see  Tapley  v.  Eagleton, 
suprd. 

Under  a  gift  of  such  parts  of  certain  property  as  a  Gift  of 
legatee  shall  signify  her  desire  to  possess,  the  legatee  may  J]^*^^^^ 
take  the  whole,  if  the  property  is  of  such  a  nature  that  the  aelecte. 
legatee  might  make  a  selection  so  as  to  leave  only  some- 
thing of  no  value.    Arthur  v.  MackinnoUy  II  Ch.  D.  385. 

Probably  a  gift  of  such  houses  us  a  legatee  may  select 
would  not  entitle  the  legatee  to  take  all  the  testator's 
houses.     See,  too,  Kennedy  v.  Kennedy,  10  H.  438. 

6.  In  the  case  of  a  specific  bequest,  even  before  the  Increase  in 
"Wills  Act,  any  increase  between  the  date  of  the  will  and  specific 
the  death  of  the  testator  in  the  value  of  the  thing  speci-  {^|^|.jj^ 
fically  given  belonged  to  the  legatee.     Thus  a  gift  of  the  testator  s 

death 

amount  of  a  bond  carried  the  accruing  interest.     Harcowrt  puses  to 
V.  Morgan,  2  Kee.  274 ;  AU  Souls'  CoU.  v.  Coilrington,  1  ^^*^ 
P.  Wms.  597, 
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unlesB  the       But  if  the  description  of  the  gift  is  such  as  to  preclude 

exdades  it.  the  possibility  of  including  in  it  any  increase,  such  increase 

will  not  pass,  as  if  the  gift  be  of  £300  due  to  me  on  a 

bond,  interest  will  not  pass.    Roberts  v.  Kuffin,  2  Atk. 

112 ;  Hawley  v.  Cutis,  2  Freem.  24. 

Inaccurate      7.  If  there  is  a  specific  gift,  as,  for  instance,  of  certain 

deacrip- 

tion.  stock,  and  the  testator  at  the  date  of  his  will  possessed  no 

such  stock,  but  possessed  other  stock  nearly  answering  the 
description,  the  latter  will  pass.  Door  v.  Oeary,  1  Ves.  Sen. 
255 ;  Dobson  v.  Waterman,  3  Ves.  307  n.;  OaUini  v.  Nchle, 
3  Mer.  691 ;  Pentecost  v.  Ley,  2  J.  &  W.  207 ;  Maddrdey 
V.  Sison,  8  Sim.  561 ;  Sheffield  v.  Von  Donop,  7  Ha.  42; 
QuenneU  v.  Turner,  13  B.  240 ;  Ellis  v.  Eden,  25  B.  543; 
Trinder  v.  Tivmder,  L.  R.  1  Eq.  695;  Tovmend  v.  Townend, 
1  L.  R  Ir.  180 ;  Palin  v.  Brookes,  26  W.  R.  877;  see  Ex 
parte  Kirk,  In  re  Bennett,  5  Ch.  D.  800. 
Spedfio  8.  If  a  testator  makes  a  specific  bequest  of  something 

something  which  he  has  not  at  the  date  of  the  will,  evidence  is  ad- 
hM  sold      niissible  to  show  how  the  mistake  arose,  and  the  fact  that 
b^re  Uie  ^]^q  thing  in  question  has  been  exchanged  for  something 
the  wiU.     else  before  the  date  of  the  will,  will  not  avoid  the  legacy. 
In  such  a  case  the  legatees  are  entitled  to  a  sum  equal  in 
value  to  the  specific  legacy  at  the  testator's  death.    Selwood 
V.  MUdmayj  3  Ves.  306 ;  Lindgren  v.  Lindgren,  9  B.  358; 
Ooodlad  V.  Baraett,  1  K.  &  J.  341. 
Gift  of  9.  On  the  other  hand,  if  the  testator  makes  a  specific 

thetestator  gift  of  a  thing  he  thinks  he  has,  but  never  had,  or  of  a 
^^*^®  thing  which  he  intends  to  purchase,  but  does  not,  the  gift 
has  not.      is  void.     Waters  v.  Wood,  5  De  G.  &  S.  717;  Evans  v. 

Tripp,  6  Mad.  91 ;  Millar  v.  Woodside,  I  R  6  Eq.  546. 
Effect  of  10.  If  the  testator  bequeaths  a  specific  thing,  for  in- 
testator  of  stance,  a  brown  horse,  which  he  afterwards  sells  and  re- 
apecificaily  pl^^^s  by  another  brown  horse,  there  seems  to  be  some 
^d'raSe^  doubt  whether  the  latter  would  pass  by  the  effect  of  the 
quent  pur-  24th  section  of  the  Wills  Act,  which  declares  that  a  will 
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shall  be  construed  to  speak  from  the  death  of  the  testator  ^*««  ^^  * 
With  reference  to  the  real  and  personal  estate  comprised  in  thing. 
it.    The  negative  was  held  in  Re  Gibson,  L.  R.  2  Eq.  669 ; 
see  Sydney  v.  Sydney,  17  Eq.  65 ;  but  see  Cccstle  v.  Fox, 
11  Eq.  542,  551. 

It  is  at  any  rate  clear  that  if  the  description  in  the  will 
does  not  aecurately  apply  to  the  fresh  property,  the  latter 
wiU  not  pass.  In  re  Lane;  Luard  v.  Lan£,  28  W.  R.  764 ; 
14  Ch.  D.  856. 

11.  K  the  testator  sells  the  specific  thing  and  buys  Confirma- 
another  thing  closely  resembling  the  former,  the  subsequent  ^i^iL 
confirmation  of  the  will  by  a  codicil  will  not  have  the 
effect  of  passing  the  fresh  acquisition  if  the  description  in 
the  will  is  not  accurately  appropriate  to  it.  Pattison  v. 
Pattiaon,  1  M.  &  K.  12 ;  Mciedonald  v.  Irvine,  8  Ch.  D. 
101 ;  see  Pilkington's  Ti^vsts,  6  N.  R.  246 ;  and  see  the 
Chapter  on  Ademption,  post,  p.  121. 
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CHAPTER  XV. 

SPECIFIC,  GENERAL,  AND  DEMONSTRATIVE  LEGACIES. 

General         In  the  case  of  bequests  of  personalty  it  is  often  a  ques- 

legacies      tion  of  difficulty  whether  a  legacy  is  general  or  specific.    A 

gaiiihed.     general  legacy  is  a  legacy  not  of  any  particular  thing,  but 

of  something  which  is  to  be  provided  out  of  the  testator's 

general  estate.     If  a  particular  fund  is  made  primarily 

liable  the  legacy  is  demonstrative,  but  does  not  fail  by  the 

failure  of  the  particular  fund.     On  the  other  hand,  a  specific 

« 

legacy  is  a  gift  of  a  severed  or  distinguished  part  of  the 
testator's  property.  It  does  not  abate  till  after  the  general 
legacies  are  exhausted,  but  it  is  liable  to  ademption  by  the 
testator  in  his  lifetime. 

The  most  common,  though  not  the  only  kind  of  specific 
legacy,  is  where  the  testator  gives  something  which  he 
possesses  at  the  date  of  the  will 

In  these  cases  there  must  be  on  the  face  of  the  will 
enough  to  show  that  the  testator  is  referring  to  something 
actually  existing  at  the  time. 
Legacy  of       Thus  a  mere  legacy  of  stock  in  round  numbers,  though 

stock  is  not 

specific,  the  testator  may  possess  the  exact  amount  of  stock,  is  not 
specific.  Partridge  v.  Partridge,  9  Mod.  269;  Ca.  t.  Talb. 
226 ;  Simmons  v.  VaUance,  4  B.  C.  C.  345  ;  Wilson  v. 
Brownsmith,  9  Ves.  180. 

Nor  of  ^  Similarly  a  bequest  of  5000Z.  in  the  South  Sea  Com- 

moDoy  in 

stock.  pany's  Stock  is  general,  though  the  testator  may  have  the 
exact  amount  at  the  date  of  his  will.  Purse  v.  Snaplin^  1 
Atk.  415 ;  BroTisdon  v.  Winter,  Amb.  57 ;  Bishop  of  Peter- 
borough  v.  Mortlock,  1  Bro.  C.  0.  565 ;  Webster  v.  Hale, 
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8  Ves.  410 ;  Robinson  v.  Addison,  2  B.  515 ;  Macdonald 
V.  Irvine,  8  Ch.  D.  101 ;  see  Page  v.  Young,  19  Eq.  501, 
where  a  gift  of  "the  interest  of  £4500Z.,  money  in  the 
funds/'  was  held  specific. 

As  to  whether  the  gift  is  of  so  much  money  to  be  in- 
vested in  stock,  or  of  stock  of  that  value,  see  Allan  v. 
Kelly,  7  W.  R  139. 

But  though  the  actual  gift  may  not  contain  anything  to 
show  that  it  is  specific,  it  may  appear  from  the  rest  of  the 
will  that  it  is  so. 

A  direction  to  transfer  a  certain  amount  of  stock,  or  to  Nor  of 
pay  it  as  soon  as  possible,  will  not  make  the  legacy  specific,  trans. 
Sibley  V.  Perry,  7  Ves.  522,  529 ;  WebsUr  v.  Hale,  8  Ves.  '®™^ 
.410. 

But  a  gift  of  stock  generally  to  trustees  on  trust  to  sell,  Gift  on 
shows  that  the  testator  referred  to  specific  stock.    Aakton  geU  is 
V,  AslU<m,  Ca  t  Talb.  152 ;  3  P.  W.  384.  "P^*^" 

So  where  a  testator,  having  given   legacies   of  stock  Gift  of  rest 
generally,  then  gives  the  rest  of  the  stock  "  standing  in  ^^^ 
my  name,"  the  earlier  legacies  must  be  specific.    Sleech  ^^^^^^^ 
V.  Tliorington,  2  Ves.  Sen.  560 ;  see  Millard  v.  Bailey,  of  stock 

•    ^        —        —  specific. 

L.  R  1  Eq.  378.  ^ 

A  direction  that  if  the  testator  should  not  have  sufficient  Direction 
stock  standing  in  his  name  to  answer  the  legacies  of  stock  chase  if  the 
previously  given,  the  executors  should  purchase  sufficient  ^^j^not 
to  make  up  the  deficiency,  shows  that  the  testator  meant  ^*^®  ^®: 

,         ,  ,  .  cient  stock 

to  give  something  in  existence  at  the  time.  TovmseTid  to  answer 
V.  Maiiin,  7  Ha.  471 ;  Fountaine  v.  Tyle7\  9  Pr.  94 ;  gto^^re^ 
Queen*8  CdL  v.  Sutton,  12  Sim.  521,  ^J^'^^y 

^  '  given. 

The  same  is  the  case  with  a  gift  of  4000!.,  capital  stock, 
in  the  3  per  cent.  Consolidated  Bank  Annuities,  "  or  in 
whatsoever  of  the  Government  funds  the  same  should  be 
found  invested."    Hosking  v.  Nicholls,  1  Y.  &  C.  C.  478. 

If  the  legacy  is  not  of  stock  in  round  numbers,  but  for  Legacy  of 
instance  of  2702Z.  3d.,  Bank  Annuities,  and  the  testator  has  in  round 
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nnmbera     the  exact  amount,  it  would  seem  the  argument  in  fEivour  of 

where  the  ... 

tesutor      specific  gift  is  much  stronger.    Jeffreys  v.  Jeffreys,  3  Atk. 

„i^^         120;  see  Robinson  v.  Addison,  2  B.  515. 

amount.         j^  gjft  ^f  «  j^y "  gtock  is  specifia   Ashbumer  v,  Maguire, 

?my "       2  B.  C.  C.  108 ;  MUUr  v.  LUtle,  2  B.  259. 

^^^  The  effect  of  the  "Wills  Act  upon  such  a  gift  is  to  leave 

Willi  Act  it  specific,  though  it  includes  all  the  stock  of  the  particular 

description  belonging  to  the  testator  at  his  death.    Lady 

Langdale  v.  Briggs,  8  D.  M.  &  G.  391 ;  Trinder  v.  Trinder, 

L.  R  1  Eq.  695 ;  Bothamley  v.  Sherson,  20  Eq.  304. 

It  will  not  include  stock  which  the  testator  has  directed 

his  brokers  to  purchase,  but  which  is  not  in  fact  purchased 

till  after  his  death.     Thomas  v.  Thomas,  27  B.  537. 

Gift  of  A  gift  of  a  part  of  a  specific  fund  is  specific.    Ford  v. 

J^c      Fleming,  1  Eq.  Ca.  Ab.  302,  pi.  3 ;  2  P.  W.  469 ;  Nelson 

'""^         V.  Garter,  6  Sim.  530 ;  Oliver  v.  Oliver,  11  Eq.  506. 

So,  too,  a  gift  of  a  specific  thing  to  be  sold  and  divided 

in  definite  shares  among  several  persons  is  a  gift  of  specific 

legacies.     Page  v.   Leapvngwell,  18   Ves.  463;  Jeffrey's 

Trusts,  L.  R  2  Eq.  68, 

Gift  of  Similarly  a  gift  of  money  "  out  of"  specific  money,  or  of 

of  money,   stock  "  out  of"  Specific  stock,  is  specific;  as,  for  instance, 

money  out  of  the  dividends  of  stock,  or  money  out  of 

money  invested  in  stock.     Jhnnkwater  v.  Falconer,  2  Ves. 

Sen.  623 ;  Morley  v.  Bird,  3  Ves.  628 ;  Rosking  v.  NiduMs, 

1  Y.  &  C.  Ch.  478 ;  Badi^k  v.  Stevens,  3  B.  C.  C.  431 ; 

MvUins  V.  Smith,  1  Dr.  &;  Sm,  204. 

Money  out      On  the  other  hand  a  gift  of  money  out  of  stock  is  not 

specific,  but  demonstrative.     Kirby  v.  Potter,  4  Ves.  748 ; 

Deane  v.  Test,  9  Ves.  146. 

Indepen-        If  there  is  an  independent  gift  of  money,  followed  by  a 

foUo^     direction  to  pay  it  out  of  certain  specific  moneys,  the  legacy 

by  a  direc-  jg  demonstrative.     Roberts  v.  Pocock,  4  Ves.  150 ;  Acton 

tion  to  pay  '  ' 

out  of  a     V.  Acton,  1  Mer.  178. 

certain 

fund.  Similarly  a  gift  of  "  5000f.  or  50,000  rupees  now  vested 
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in   Company's   bonds,"    is   demonstrative.      GiUaume  t. 
Adderiey,  15  Ves.  384. 

Where  the  gift  is  not  "out  of**  but  "of  onlv,  as  100/.  Gifkaf 

®  "  £100  ol 

of  my  funded  property,  it  is  more  difficult  to  dedde  under  mjfimded 
which  of  the  two  last  heads  the  gift  falls.    It  seems,  how- 1*"**^' 
ever,  that  if  the  testator  estimates  his  stock  in  money,  a 
gift  of  low.  of  my  stock  is  specific.    Davits  v.  Fou^tr,  16 
Eq.  30a    See  Brennan  v.  Brennan,  I.  R  2  Eq.  321. 

But  if  he  does  not,  and  gives  merely  a  gift  of  100/.  of  my 
funded  property,  it  is  equivalent  to  a  gift  of  money  out  of 
stock,  and  is  therefore  not  specific.  Lambert  v.  Lambert, 
11  Vea  607. 

In  some  cases  a  difficulty  may  arise  whether  the  testator  wbeOier  a 
meant  money  out  of  money  or  money  out  of  stock.  moLey^ont 

It  is  clear  that  a  gift  of  "  2000/.  Long  Annuities  now  ^  maoej, 

.  .  or  of 

standing  in  my  name  "  is  specific,  though  the  testator  may  money  oat 
only  have  had  a  much  smaller  sum.     Gordon  v.  Duff,  26  B.     " 
519 ;  3  D.  F.  &  J.  662. 

Whether  it  is  a  gift  of  Long  Annuities  to  the  amount 
of  2000/.  a  year  or  of  2000/.  in  gross  seems  doubtful,  but 
probably  this  would  depend  on  the  state  of  the  testator  s 
property. 

But  if  the  gift  is  of  "  501,  of  Bank  Long  Annuities  Stock 
standing  in  my  name/'  as  such  stock  has  no  existence,  and 
the  gift  might  equally  well  be  of  a  lump  sum  of  £50/.,  or 
of  50/.  per  annum,  it  is  necessary  to  refer  to  the  state  of 
the  testator's  property  to  discover  what  he  may  have  meant, 
and  whether  the  gift  is  of  50/.  per  annum  Long  Annuities, 
or  of  the  sum  of  50/.  to  be  paid  out  of  Long  Annuities.  If 
the  property  is  insufficient  to  satisfy  the  legacies,  if  con- 
strued as  legacies  of  so  much  per  annum  Long  Annuities, 
the  legacies  vdll  be  demonstrative  legacies  of  so  much 
money  out  of  Long  Annuities.  Boys  v.  WiUiams,  3  Sim. 
563 ;  2  R.  &  M.  688.  See  A.-G.  v.  G^o/c,  3  Mer.  316 ;  2  R. 
&  M.  699;  Colpoys  v.  Colpoys,  Jbc.  451,  and  Fonnereau 
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V.  Poyntz,  1  B.  C.  C.  471,  as  explained  by  Lord  Eldon,  6 

Ves.  400. 
^^  It  has  been  said  that  a  specific  legacy  must  be  liable  to 

■pedffo  yet  ademption,  and  that  therefore  there  could  not  be  a  specific 
to  ad«mp-  legacy  of  a  thing  which  the  testator  had  not  at  the  date  of 
*^°-  the  will    See  Parrott  v.  TFcw-d/oW,  IJ.  &  W.  594. 

But  it  is  now  clear  that  a  testator  may  make  a  specific 

gift  of  a  thing  of  which  he  contemplates  the  acquisition, 

as  for  instance  of  the  stock  he  may  die  possessed  of. 

FovitUaine  v.  Tyltr,  9  Pr.  94 ;  Stewart  v.  Denton,  4  Dougl. 

219;  2  Chitty,  456;  Stephenson  v.  Dowson,  3  R  342; 

Queen's  CM.  v.  Sutton,  12  Sim.  521. 
Whether  a      Whether  the  gift  of  a  sum  "  invested  "  in  a  particular 
Bum^'in-    way  is  specific  or  not,  depends  on  the  question  whether 
vested"  in  ^j^^  testator  meant  the  legatee  to  have  the  sum  however 

s  par*  *^ 

ticular  way  invested,  or  whether  the  actual  investment  is  the  im- 

is  Rpecific. 

portant  part  of  the  description. 

Thus  a  gift  of  "  the  *'  7000f.  out  on  mortgage  is  clearly 
specific.     Gardner  v.  Hatton,  6  Sim.  93. 

A  bequest  of  a  sum  of  money  described  as  "  now " 
invested  in  a  certain  way  must  probably  be  considered 
specific.  Har}*ison  v.  Jackson,  7  Ch.  D.  339,  where  Le 
Grke  v.  Finch,  3  Mer.  50,  is  disapproved.  See  Sparrow  v. 
Josselyn,  16  B.  135. 

A  gift  of  "  3000Z.  invested  in  Indian  security  "  has  upon 
the  general  language  of  the  will  been  held  to  be  demon- 
strative. Mytton  V.  Mytton,  19  Eq.  30 ;  see  Sevan  v. 
A,'G,,  4  GifF.  361 ;  2  N.  R.  52. 

But  if  the  gift  is  of  300Z.,  or  thereahouts,  invested  by 
the  testatrix  in  a  certain  way,  the  words  "  or  thereabouts  " 
show  that  the  sum  is  immaterial,  and  that  the  investment 
is  the  important  part  of  the  gift.  Kermode  v.  Macdonald, 
L.  R  1  Eq.  457 ;  ib.  3  Ch.  584. 

The  following  gifts  have  been  held  to  be  specific  : 
Ezjtmples       A  gift  of  a  particular  debt,  or  of  the  money  due  on  a 
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particular  security ;  as  for  instance  of  "  my  mortgage,**  or  ^^J"**^ 
^  the  money  now  owing  to  me  firom  A."  Innes  v.  Johnson, 
4  Ves.  568;  Sidebotham  v.  Watson,  11  Ha.  170;  Ellis  v. 
Walker,  Amb.  309  ;  Smallman  v.  Goolden,  1  Cox,  329 ; 
Gardner  v.  Hatton,  6  Sim.  93.  See  Sidney  v.  Sidney, 
17  Eq.  65. 

A  gift  of  the  interest  of  money  on  a  particular  security. 
Askhumer  v.  M'Guire,  2  B.  C.  C.  108. 

A  gift  of  a  sum  of  money  "  which  "  is  secured  in  a  par- 
ticular way.  Chaworth  v.  Beech^  4  Ves.  556 ;  Gillaume  v. 
Adderley,  15  Ves.  384 ;  Davies  v.  Morgan,  1  B.  405. 

A  gift  of  money  described  as  "being"  on  a  particular 
security.  Nelson  v.  Carter,  5  Sim.  530 ;  Ford  v.  Fleming, 
2  P.  W.  469 ;  S.  C.  1  Eq.  Cas.  Ab.  302,  pi.  3.  See  Sparrow 
V.  Jossdyn,  16  B.  135  ;  Smith  v.  Pyhus,  9  Ves.  566. 

A  legacy  directed  to  be  paid  out  of  the  amount  of  a 
debt  due  to  the  testator  is  a  demonstrative  legacy.  Viekers 
V.  Pound,  6  W.  R  580;  4  Jur.  N.  S.  543;  6  H.  L.  885. 

Whether  a  Gift  is  of  a  Specific  or  an  Auquot 

PART  OF  Fund. 

A  gift  of  a  definite  sum,  part  of  a  specific  fund,  is  primd  Wbether  a 
facie  a  gift  of  that  precise  sum,  whether  the  fund  turns  ^ecmc^oT 
out  more  or  less,  and  not  of  an  aliquot  part  of  the  fund.  ^^^  ^ 
Smith  V.  Fitzgerald,  3  V.  &  B.  2 ;  Booth  v.  Alington,  6  D.  ^^^ 
M.  &  G.  613.    See  Bales  v.  Drake,  1  Ch.  D.  217. 

The  testator  may,  however,  show  an  intention  that  the 
legatees  were  to  take  aliquot  parts  of  the  ftmd.  See 
Chambers  v.  Chambers,  Mos.  333;  CordeU  v.  Noden,  2 
Vem.  148. 

Upon  similar  principles,  where  a  fund  subject  to  a 
special  power  is  appointed  to  objects  and  non-object^:, 
the  objects  take  only  the  shares  they  would  have  taken 
supposing  the  whole  appointment  good,  and  the  rest  goes 
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as  in  default  of  appointment.    In  re  Famcombe's  Trusts, 
9  Ch.  D.  662. 

Legacies  Connected  with  Land. 

DeviM  of       A  devise  of  lands,  whether  by  specific  description  or  by 
specific      residuary  devise,  is  specific.    Hensman  v.  Fryer ^  L.  R.  3 
^d^j    Ch.  420 ;  Lancejield  v.  Iggvldm,  10  Ch.  136. 
or  not.  ^  devise  of  land  to  be  sold  and  divided  among  certain 

tnist  to  persons  makes  them  specific  legatees  Page  v.  Leaping- 
dMd?.'*  twK,  18  Ves.  463;  Newbold  y. Roadknigkt,  1  R  &  M.  677. 
Gift  of  The  gift  of  a  rent-chaige  or  annuity  to  be  paid  out  of 

^Jl^       land  with  powers  of  distress  is  specific.    Long  v.  Short] 

1  P.  W.  403 ;  DavenhiU  v.  Fletcher,  Amb.  244;  Creed  v. 

Creed,  11  C.  &  F.  491.    See  Pode  v.  Hero^i,  42  L.  J.  Ch. 

348. 
Of  annual       But  a  mere  gift  of  an  annual  sum  or  of  a  legacy  to  be 
paid  out     paid  out  of  real  estate,  will  not  be  specific.    Man/a  v.  Cop- 
^'  ^^      land,  2  Mad.  223 ;  Fowler  v.  Willoughby,  2  S.  &  St  354 ; 

ColviUe  V.  Middleton,  3  B.  570. 
Legacy  Nor  will  a  gift  of  a  legacy  or  an  annuity  with  a  mere 

char^OT  charge  on  land  be  specific  Willox  v.  Bhodes,  2  Buss.  452 ; 
^d-  Davies  v.  Aahfoi^d,  15  Sim.  42 ;  Paget  v.  Huish,  1  H.  &  M. 

663. 
Trust  to         But  a  trust  to  raise  a  sum  of  money  out  of  land,  which 
^m  out  of  sum  is  then  given,  is  a  specific  legacy.  Welhy  v.  Roclxliffe, 
^^         1  R.  &  M.  571 ;  Diclcin  v.  Edwards,  4  Ha.  273. 

So,  too,  a  direction  to  pay  a  sum  out  of  land,  the  only 

gift  being  in  the  direction  to  pay,  is  specific.    Spurvjay  v. 

Glyn,  9  Ves.  483. 
Eflfcct  of        In  such  a  case  the  fact  that  the  personalty  is  given  after 
fn'iSSi**^   payment  of  legacies  will  not  make  the  gift  of  a  sum  out  of 
will  on       the  proceeds  of  sale  of  realty  demonstrative.    Rickets  v. 

legacies  in  * 

themseiyes  Ladley,  3  Russ.  418. 

8pec»  c-  Though,  on  the  other  hand,  where  a  testatrix  gave  her 

real  and  personal  estate  on  trust  to  pay  the  legacies  there- 
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inafber  given^  a  subsequent  gift  out  of  the  proceeds  of  sale 
of  realty  was  held  demonstrative.  Hodges  v.  GrarUy  4  Eq. 
140. 

And  where  a  legacy  was  given  out  of  a  fund  which  was 
not  available  till  the  death  of  A.,  but  there  was  a  direction 
that  it  was  to  be  paid  with  the  other  legacies,  it  was  held 
demonstrative.     WiUiama  v.  Hughes,  24  B.  474. 

Whether  a  Gift  is  Specific  or  Residuaey. 

A  gift  of  the  whole  of  the  testator's  personal  estate  may  Whether  a 
be  specific.   Powell  v.  RUey,  12  Eq.  175 ;  Roffey  v.  Early,  ^edfic  or 
42  L.  J.  CL  472.    See  the  cases  cited  under  the  head  of '^^''*^- 
Exoneration  of  Personalty. 

A  mere  enumeration  of  specific  things  in  a  residuary  Enumera- 
bequest  will  not  make  the  gift  of  those  things  specific.  Bpedfic 
TayUyr  v.  Taylor,  6  Sim.  246 ;  Suth&rlavd  v.  Cooke,  1  Coll.  ^^^ 
498 ;  Fielding  v.  Preston,  1  De  G.  &  J.  438. 

The  cases  in  which  it  has  been  held  that  as  between 
tenant  for  life  and  remainderman  of  a  residue  the  fact  of 
specific  enumeration  of  certain  things  is  a  strong  argu- 
ment in  favour  of  specific  enjoyment  by  the  former,  are  no 
authorities  on  the  question  whether  the  gift  of  those 
things  is  specific  in  the  sense  here  discussed,  though 
where  the  tenant  for  life  has  not  been  held  entitled  to 
specific  enjoyment,  the  things  specifically  mentioned  are 
d  fortiori  not  specific  legacies.  See  this  distinction  well 
illustrated  in  Fielding  v.  Preston,  1  De  G.  &  J.  438 ;  see 
post,  p.  199. 

A  direction  that  certain  funds  are  in  certain  events  to 
fall  into  the  residue  will  not  make  the  gift  of  those  funds 
specific.    Lynes*  Estate,  8  Eq.  482. 

A  gift  of  residue  including  certain  specified  property 
will  not  make  the  gift  of  that  property  specific.  In  re 
TootaVs  Estate,  2  Ch.  D.  628  \  Macdonald  v.  Irvine,  8 
Ch.  D.  101. 
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^^f?*«'        If  the  specific  things  enumerated  in  the  residuary  gift 

well  as,"     are  distinguished  from  the  residue  by  stich  words  as  **  as 

with,"  &c.  well  as,"  or  "  together  with,"  or  "  and  also,"  the  gift  of  them 

is  specific.     Clarke  v.  Butler,  1  Mer.  304 ;  Hill  v.  HiU, 

11  Jur.  N.  S.  80G ;  Langdale  v.  Esmonde,  I.  R  4  Eq.  57C ; 

Fitzwilliam  v.  Kelly,  10  Ha.  266. 

Possibly  if  the  enumeration  of  specific  things  comes 
after  the  gift  of  the  residue,  the  same  result  may  follow. 
Bethune  v.  Kennedy,  1  M.  &  Cr.  114 ;  MiUs  v.  Brown,  21 
B.  1. 

On  the  other  hand  a  residue  given  "together  with" 
certain  specified  property  will  not  make  the  gift  of  that 
property  specific,  if  its  mention  can  be  accounted  for  on  the 
ground  that  the  testator  wished  to  except  it  from  another 
gift  in  the  will.    Fairer  v.  Park,  3  Ch.  D.  309. 

The  subject  of  residuary  gifts  will  be  found  discussed 
post,  Ch.  XX.,  p.  182. 

Whether  a  Gift  of  the  Rest  or  Residue  of  a 
Specified  Fund  is  Specific. 

Whether  a  When  a  tostator  disposes  of  parts  of  a  specific  fund, 
residue  of  which  hc  estimates  at  a  certain  amount,  and  then  disposes 
*«^fi-"  of  the  residue,  and  the  fund  turns  out  to  be  less  than  the 
estimated  amount,  the  question  arises  whether  the  gift  of 
residue  was  intended  to  be  specific  or  not.  In  the  former 
case,  all  the  beneficiaries  abate  proportionately;  in  the 
latter,  the  loss  must,  in  the  first  instance,  be  borne  by  the 
residuary  legatee. 

Where  a  testator  gives  the  residue  of  a  specific  fund 
and  estimates  that  residue  in  money,  the  gift  of  the  residue 
is  specific.  Haslewood  v.  Green,  28  B.  1 ;  Walpde  v. 
Apthaiy,  4  Eq.  37. 

So,  too,  where  a  testator  estimates  a  specific  fund  in 
money  and  gives  definite  portions  of  it,  a  gift  of  the  rest 
is  as  specific  as  if  he  had  stated  it  in  figures.     Page  v. 
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LeapingTvell,  18  Ves.  463 ;  Wcdpole  v.  Apthorp,  4  Eq.  37 ; 
Miller  v.  Hnddlestone,  6  Eq.  65 ;  Elwes  v.  Ccmston,  30 
B.  554 ;  WrigU  v.  Weston,  26  B.  429. 

Bat  if  the  fund  is  given  subject  to  debts,  the  gift  of  the 
residue  will  not  be  specific.  Harley  v.  Moon,  1  Dr.  &  S. 
623 ;  Baker  v.  Fai-mer,  3  Ch.  537. 

So,  too,  though  the  testator  estimates  the  fund  in  money, 
if  the  residue  is  given  subject  to  or  after  payment  of 
specific  gifts,  the  gift  of  the  residue  is  not  specific,  but  will 
carry  everything  undisposed  of,  by  reason  of  lapse  or  other- 
wise. Carter  v.  Ta^gart,  16  Sim.  423 ;  Harries'  Trust, 
Jo.  199 ;  but  see  Miller  v.  Hnddlestone,  6  Eq.  65. 

So,  if  the  fund  is  estimated  in  figures,  but  the  testator 
shows  that  he  considers  it  fiuctuatiug  in  amount  by  adding 
''  or  other  the  stock,  funds,  or  securities  of  which  the  same 
may  for  the  time  being  consist,"  the  gift  of  the  residue  is 
not  specific.    De  Lisle  v.  Hodges,  17  £q.  440. 

And  though  the  fund  is  in  fact  definite  in  amount,  if  the 
testator  merely  describes  it  generally,  without  estimating 
it  in  figures,  the  gift  of  the  residue  is  not  specific.  Petre 
V.  Petre,  14  B.  197;  Vivian  v.  MorOock,  21  B.  252. 

See  the  chapter  on  Residuary  Bequests,  p.  187. 
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CHAPTER  XVI. 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES. 

Legacies         I.  LEGACIES  of  equal  amount  given  by  the  same  instru- 

i^^^ent  nient  are  merely  repetitions.    Hclford  v.  Wood^  4  Ves. 

aLounf  •     ^^ '  Manning  v.  Thesiger,  3  M.  &  K.  29 ;  Brin£  v.  Ferrier. 

7  Sim.  549  ;  Early  y.  Benhow,  2  Coll.  342 ;  Early  v.  Midr- 

dleton,  14  B.  453. 

But  there  may  be  an  intention  to  give  both.  Barken- 
shaw  V.  Hodge,  22  W.  R  484,  where  the  gift  was  to  trus- 
tees, and  the  legacies  were  introduced  by  the  words  "upon 
trust  to  pay/'  and  "  upon  further  trust  to  pay,"  &c. 

Parol  evidence  would  be  admissible  to  show  that  the 
testator  meant  the  legatee  to  have  both  legacies,  such 
evidence  being  in  support  of  the  prirad  fa/ne  meaning  of 
the  instrument.  See  Hurst  v.  Beach,  5  Mad.  351 ;  Hall 
V.  Hill,  1  Dr.  &  War.  94. 
of  unequal  If  the  legacies  are  not  equal  the  legatee  is  entitled  to 
amouD  .  lyQj-Y^  Yockney  v.  Hansard,  3  Ha.  622 ;  Curry  v.  Pile,  2 
B.  C.  C.  225 ;  Baylee  v.  Quin,  2  Dr.  &  War.  116 ;  Adn/am 
V.  Cole,  6  B.  353. 

The  niles  with  regard  to  cumulative  legacies  do  not  apply 
to  the  case  of  a  pecuniary  gift  and  a  residue  given  to  the 
same  person.  In  such  a  case  the  legatee  is  entitled  to 
both.  KirkpatiHck  v.  Bedford,  4  App.  C.  96. 
^f^f?^  II.  Legacies  of  equal,  less,  or  greater  amount,  given  by 
ferent  in-  different  instruments,  as  by  will  and  codicil  to  the  same 
person,  are  primd  fame  cumulative.  Hooley  v.  Hattonr, 
1  B.  C.  C.  390  n.;  Lee  v.  Pain,  4  Ha.  201,  216;  Roch  v. 
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CuUen,  6  Ha.  631 ;  Cresswell  v.  Crea&weU,  6  Eq.  69  ;  Wil- 
son V.  ffLeary,  12  Eq.  525 ;  7  Ch.  448 ;  Wahh  v.  Wahh, 
L  R  4.  Eq.  396. 

Bequests  of  a  share  of  residue  by  will  and  of  a 
pecuniary  legacy  by  a  codicil  are,  of  course,  cumulative. 
Gordon  v.  Andersony  4  Jur.  N.  S.  1097;  Ledger  v. 
Hooker,  18  Jur.  481. 

It  makes  no  difference  that  the  codicil  recites  the  gift  by 
wiU.     Guy  V.  Sharp,  1  M.  &  K.  589. 

The  fact  that  some  legacies  in  the  codicil  are  expressed 
to  be  in  addition  affords  an  argument  that  the  others  are 
substitutional,  but  is  not  conclusive.  Hooley  v.  Hatton,  1 
B.  C.  C.  390  n. ;  AUen  v.  Callow,  3  Ves.  289 ;  Mackenzie 
V.  Mackenzie,  2  Russ.  272 ;  Wray  v.  Field,  2  Russ.  257 ;  6 
Mad.  300 ;  Barclay  v.  Wainwright,  3  Ves.  462. 

The  fact  that  a  legacy  given  by  a  codicil  is  expressed  to 
be  in  addition  to  a  legacy  given  by  the  will  does  not  show 
that  it  is  not  also  in  addition  to  a  legacy  by  a  prior  codicil. 
Spire  V.  Smith,  1  B.  419;  Watson  v.  Reed,  5  Sim.  431; 
see  Sawrey  v.  Rwmney,  5  De  G.  &  Sm.  698. 

III.  It  may,  however,  appear  that  the  gift  by  the  later  Legadee 
instrument  is  intended  to  be  substitutionaL     This  may  be  feront  in- 

1 .  stmxnentB 

shown :  ^l  ^ 

1.  By  the  form  of  the  second  instiiiment.  subrtitn. 

nonal — 

a.  If  the  instrument  by  which  the  second  gift  is  made  n  the  in- 
is  not  a  codicil,  but  is  described  as  a  last  will  and  testa-  ■J™™ett*« 
ment,  the  presumption  is  strong  that   it  was  intended  are  substi- 
to  be  in  substitution  so  far  as  it  goes  for  the  prior  instru- 
ment.   Jackson  v.  Jackson,  2  Cox,  35 ;  Kidd  v.  North,  14 
Sim.  463 ;  2  Ph.  91 ;  Ttickey  v.  Henderson,  33  B.  174. 

6.  If  the  additional  instrument  recites  that  the  testator 
has  not  time  to  alter  his  will,  legacies  given  by  it  will  be 
substitutionaL    Russell  v.  Dickson,  4  H.  L.  293. 

c.  If  the  additional  instrument  is  treated  as  explanatory 
of  and  to  be  incorporated  into  the  wiU,  the  case  may  be 

I  2 
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brought  within  the  rule  as  to  additional  gifts  in  the  same 
instrument  DvJce  of  St  AlbaTis  v.  Beauderh,  2  Atk. 
636;  Fraser  v.  Byng,  1  R  &  M.  90. 

And  in  the  same  way  several  testamentary  papers  may 
be  so  connected  together  as  to  be  in  fact  one  instrument. 
Brine  v.  Ferrier,  7  Sim,  549. 

The  same  will  be  the  case  where  there  is  a  gift  to  a  per- 
son with  a  difiPerent  gift  written  in  the  margin  of  the  will. 
Martin  v.  Drinkwater,  2  B.  215. 
or  mere  2.  From  the  contents  of  the  second  paper. 

repetition!  . 

of  each  For  instance,  where  the  second  instrument  is  not   a 

'        codicil  but  a  testamentary  paper,  and  in  effect  makes  the 

same  dispositions  as  a  prior  testamentary  paper.     GiUeyrie 

V.  Alexander,  2  S.  &  St.  145 ;  A.-G.  v,  Harley,  4  Mad.  263 ; 

Hemming  v.  Oumey,  2  S.  &  St  311 ;  1  Bl,  N.  S.  479, 

So  one  codicil  may  appear  to  be  a  mere  repetition  of 
another.  If,  for  instance,  both  are  of  the  same  date  and 
contain  the  same  provisions  in  all  respects.  Whyte  v. 
Whyte,  17  Eq.  50. 

So  if,  though  not  of  the  same  date,  the  legatees  are  the 
same,  and  certain  specific  legacies,  as  well  as  the  residue, 
are  given  by  both.  Duke  of  St  Albans  v.  BeaucUrk,  2 
Atk.  636 ;  see  Cootev.  Boyd,  2  B.  C.  C.  521,  and  Campbell 
V.  Earl  of  Radnor ,  1  B.  C.  C.  271;  see  Roicburgh  v. 
FuOer,  13  W.  R.  39. 

Evidence  is  admissible  to  show   that  two  codicils  of 

different  dates,  but  containing  the  same  dispositions,  were 

executed  only  as  duplicates.     Hubbard  v.  Alexander ,  3 

Ch.  D.  738. 

if  the  3.  It  may  appear  from  the  character  of  the  second  gift 

th7iiea>Dd  itself  that  it  is  meant  to  be  substitutional. 

ttf\"'t'^        a.  If  the  second  gift  only  adapts  the  bounty  to  circum- 

meaDt  to    stances  that  have  happened  ;  as,  for  instance,  the  death  of 

tationaL     prior  legatees.     Barclay  v.  Wainuvright,  3  Ves.  462 ;  AUen 

V.  CaUow,  3  Ves.  289;  Oeboime  v.  Duke  of  Leeds,  5  Ves.  369. 
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6.  If  the  second  gift  can  be  looked  upon  as  explanatory 
of  the  prior  gift.    Moggridge  v.  ThacJcweU,  1  Yes.  jun.  473. 

a.  If  by  a  codicil  the  testator  revokes  a  portion  of  a  prior 
gift,  and  then  repeats  the  rest,  so  that  the  repetition  may 
be  explained  as  ex  abvmdanti  cautdd.  Benyon  v.  Benyon, 
17  Ves.  34 ;  Hinchcliffe  v.  Hinchdiffe,  2  Dr.  &  S.  96. 

cL  If  the  second  gift  is  coupled  with  a  gift  of  some  specific 
thing  already  given,  this  shows  it  to  be  substitutionaL 
Currie  v.  Pye,  17  Ves.  462  ;  see  Lord  Mayor  of  London 
V.  Russell,  Finch,  290 ;  expl^ned  6  Ir.  Ch.  131. 

e.  And  generally  it  seems  that  a  difference  in  the  way 
in  which  the  two  gifts  are  given  is  in  favour  of  their  being 
cumulativa  Hodges  v.  Peacock,  3  Ves.  735 ;  Lee  v.  Pain, 
4  Ha.  201.  Though,  on  the  other  hand,  if  the  two  gifts 
are  of  the  same  amount,  but  given  to  different  trustees, 
the  argument  is  the  other  way.  Benyon  v.  Benyon,  17 
Ves.  34. 

/.  The  testator  may  show  by  a  reference  to  a  gift  in  one 
codicil  as  a  "suflScient"  provision  that  the  gift  so  given  was 
all  the  legatee  was  intended  to  have.  Robley  v.  Robley, 
2  B.  93. 

rV.  Qift»  by  different  instruments  of  the  same  amount  Gifts  of 
and  expressed  to  be  given  from  the  same  motive  are  sub-  amount 
stitutional.    Benyon  v.  Benyon,  17  Ves.  34.  S7^~°* 

It  must,  however,  be  clear  that  the  testator  is  expressing  motiye  are 
a  motive  and  not  merely  giving  a  description ;  thus,  in  the  tional. 
case  of  gifts  of  equal  amount  to  a  ''servant,"  the  term 
servant  is  merely  descriptive.    Roch  v.  Cidlen,  6  Ha.  531 ; 
Suisse  V.  Lowther,  2  Ha.  424;  Wilson  v.  O'Leary,  12  Eq. 
522 ;  7  Ch.  448. 

If,  however,  the  gifts  are  not  of  the  same  amount  they 
ore  cumulative.    Hurst  v.  Beach,  5  Mad.  352. 

V.  Additional  legacies  are  subject  to  the  same  incidents  Additiona 

,,  ..11  Mxdsubsti- 

as  the  onginal  legacy.  tutionai 

A  gift  in  addition  to  or  in  lieu  of  a  previous  gift  to  the  ro^eoTto 
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the  same    same  legatee  is  subject  to  the  same  conditions  as  the  pre- 

incidmits  .         . 

M  the  vious  gift  with  respect  to  vesting,  separate  estate,  the  fund 
^If;  out  of  which  it  is  payable,  freedom  from  l^acy  duty,  and 

provisions  against  lapse.  Leacroft  v.  Maynard,  1  Ye& 
jun.  279 ;  3  B.  C.  C.  233 ;  Crowder  v.  GloweB,  2  Yes.  jun. 
449 ;  Day  v.  Croft,  4  B.  561 ;  Duncan  v.  Duncan,  27  B. 
392 ;  Earl  of  Shaftesbury  v.  Duke  of  Marlborough,  7  Sim. 
237 ;  Briatow  v.  Bristow,  5  B.  289 ;  Cooper  v.  Day,  3  Mer. 
154;  Fisher  v.  Brierley,  30  B.  265;  In  i^  Wight;  Knowles 
V.  Sadler,  W.  N.  1879,  20. 

It  makes  no  difference  that  the  legacy  is  not  expressed 
to  be  in  addition  to  the  previous  gift.  Johnson  v.  lA>rd 
Harrowby,  Johns.  425  ;  1  D.  F.  &  J.  183. 

The  rule  does  not  apply  where  a  legacy  is  given  to  a 
person  in  lieu  of  a  legacy  to  another  legatee  who  has  pre- 
deceased the  testator.    Chatteris  v.  Young,  2  Russ.  184. 

Nor  does  it  apply  where  the  condition  in  question  is 
limited  by  the  will  to  legacies  '* hereinafter"  given,  and  the 
additional  legacy  is  given  by  a  codicil.  Bonner  v.  Bonner, 
13  Ves.  379 ;  Strong  v.  Ingram,  6  Sim.  197. 

It  is  not  quite  clear  whether  an  additional  or  substitu- 
tional gift  will  be  subject  to  the  same  executory  gifts  over 
as  the  original  gift;  it  seems,  however,  that  it  will  not 
Crowder  v.  Clowes,  2  Ves.  jun.  449 ;  Alexander  v.  Alex- 
ander, 5  B.  518 ;  see  DonneUan  v.  O'KeiU,  I.  R  5  Eq.  523. 

An  additional  legacy  given  in  terms  which  would  give 
an  absolute  interest  is  not  subject  to  limitations  of  the 
prior  gift,  which  would  cut  it  down  to  a  life  interest. 
Haley  v.  Bannister,  23  B.  336 ;  More's  Trust,  10  Ha.  171 ; 
Mann  v.  Fuller,  Kay,  624 ;  Hill  v.  Jones,  37  L.  J.  Ch. 
465 ;  see  Cookson  v.  Hancock,  2  M.  &  Cr.  606 ;  Har greaves 
V.  Pennington,  12  W.  K.  1047. 
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CHAPTER  XVII. 

THE   INCIDENTS   ATTAC5HING  TO   SPECIFIC   AND 

GENERAL   LEGACIES. 

I.  Ademption. 
A  specific  legacy  is  adeemed  if  it  is  afterwards  converted  ^  vpod&c 

,  legftoy  is 

by  the  testator  into  something  else.    AMywrner  v.  JSTGhivre,  adeemed 

2  Br.  C.  C.  108.  verted  by 

The  conversion  must  be  complete  in  the  lifetime  of  the  ^\  ^ 

*  ^  testator, 

testator.  A  direction  to  sell  not  carried  out  till  after  the 
testator's  death  will  not  e£fect  ademption.  Harrison  v. 
Aaher,  2  De  G.  &  S.  436. 

A  charge  upon  a  specific  bequest  is  gone  if  the 
specific  bequest  is  adeemed.  Cowper  v.  ManteU,  22  B. 
223. 

To  effect  ademption  it  is  not  necessary  that  the  conver-  ^  *  proper 
sion  should  be  the  act  of  the  testator.    It  is  sudicient  if 
the  property  is  converted  by  some  duly  constituted  authority, 
such  as  an  order  in  lunacy.    Shaftahury  v.  Shaftsbury,  2 
Ver.  747 ;  Jones  v.  Oreen,  o  Eq.  555. 

Destruction  of  the  property  by  vis  major,  such  as  the  loss  or  evea 
of  a  ship,  has  the  same  effect    Dv/rra/ifit  v.  Friend,  5  De  ^  rnajor, 
O.  &  Sm.  343. 

There  will  be  no  ademption  where  the  specific  thing  But  not  by 
has  been  converted  without  authority.    Basan  v.  Brandon,  TOnvenSon. 
8  Sim.  171 ;  Taylor  v.  Taylor,  10  Ha.  475 ;  Jenkins  v. 
Jones,  L.  R.  2  Eq.  328 ;  see  Browne  v.  Oroombridge,  4 
Mad.  495. 
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A  gift  of  specific  stock  standing  in  the  names  of  trustees 
is  adeemed  by  a  change  of  investment    Harrison  v. 
Jackson,  7  Ch.  D.  339. 
M«|«  But  a  mere  transfer  of  a  thing  specifically  given  from 

from  trns-  trustees  to  the  testator  will  not  be  an  ademption.   Dingwett 
SSr*^'  V.  Askew,  1  Cox, 427;  see  Amb.  260;  3  B.  C.  C.  416;  Clmgh 
not  adeem.  ^  (jUyajgh,  3  M.  &  K  296 ;  Jones  v.  SouthaU,  32  B.  31. 
Nor  will        Kor  will  a  change  made  in  it  which  leaves  the  thing  to 
fjtuaige,      ^^  intents  the  same  as  it  was  before ;  as,  for  instance,  the 
conversion  of  shares  into  stock  by  a  resolution  of  the  com- 
pany.   Oakes  v.  OaJces,  9  Ha.  666 ;  PiUdngton'a  Trusts,  6 
N.  R  246.    In  re  Loveman ;  Watson  v.  Watson,  W.  N. 
1879,  95 ;  see  Partridge  v.  Partridge,  Cas.  t  Talb.  226 ; 
In  re  Lav/e  ;  Luard  v.  Lane,  14  Ch.  D.  856. 
Beoaests        Upon  the  question  whether  a  bequest  of  a  share,  to  which 
under  will  the  testator  is  entitled  under  the  will  of  another  person, 
would  be  adeemed  if  the  share  is  paid  to  the  testator  after 
the  date  of  his  will,  it  seems  that  if  the  testator  describes 
the  share  in  such  words  as  to  show  that  he  intends  to  give 
only  a  chose  in  action,  the  gift  will  be  adeemed  by  the 
receipt  of  the  share.     See  Harrison  v.  Jackson,  7  Ch.  D. 
339,  where  Clark  v.  Browne,  2  Sm.  &  G.  524,  is  disap- 
proved. 

On  the  other  hand,  if  the  description  employed  by  the 
testator  does  not  refer  to  the  share  as  a  chose  in  action,  the 
gift  will  not  be  adeemed,  merely  because  the  testator  has 
received  the  share,  if  he  invests  it  and  keeps  it  apart  from 
the  rest  of  his  property.  Lee  v.  Lee,  27  L.  J.  Ch.  824 ; 
Morgan  v.  Thomas,  6  Ch.  D.  176;  see  Moore  v.  Moore,  29 
B.  496. 
Eflfect  of  And  it  would  seem  that  a  bequest  of  certain  trust  funds 
security,  "wid  the  securities  upon  which  they  may  be  invested"  would 
not  be  adeemed  by  a  mere  change  of  security,  though  it  will 
if  the  testator  receives  the  money  and  lends  it  on  security 
for  his  own  purposes.    Jones  v.  SouthaU,  32  B.  31. 
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Where  the  donee  of  a  general  power  appoints  a  fund  of  Appomt- 
personalty  by  a  specific  description  the  appointment  is  not  personalty, 
adeemed  by  a  subsequent  change  of  investment.    In  re 
JohnsUme's  SettleTneiU,  14  Ch.  D.  162. 

As  to  whether  an  appointment  of  real  estate  under  a  of  realty. 
power  is  adeemed  by  the  subsequent  sale  of  the  real  estate 
under  provisions  contained  in  the  settlement  creating  the 
power,  see  Gale  v.  Oale,  21  B.  349 ;  Blake  v.  Blake,  49 
L.  J.  Ch.  393 ;  28  W.  R  647;  15  Ch.  D.  481. 

The  confirmation  of  a  will  by  a  codicil  will  not  revive  Confirma. 
a  legacy  which  has  been  adeemed  in  the  meantime.  Drink-  ^  ^om 
water  v.  Falconer,  2  Ves.  sen.  626 ;  Monck  v.  Monck,  1  "®*  "^^J® 
Ba.  &  R  306 ;  Cotaper  v.  MantM,  22  B.  223 ;  Hopwood  v.  legacy. 
Hopwood,  7  H.  L.  728 ;  see  ante,  p.  108. 

In  the  same  way  the  specific  gift  of  a  debt  due  to  the  Gift  of  a 
testator^  and  afterwards  received  in  whole  or  part  by  him,  adeemed 
whether  the  debtor  pays  it  voluntarily  or  not,  is  adeemed  ^^^ 
pro  tanto.    Aahburner  v,  M* Quire,  2  B.  C.  C.  108 :  Fryer  *^e  tea- 

J*      tator. 

V,  Morris,  9  Ves.  360 ;  Hwmphries  v.  Humphries,  2  Cox, 
185 ;  Makeoiim  v.  Ardagh,  I.  R  10  Eq.  445 ;  Aston  v. 
Wood,  43  L.  J.  Ch.  715;  In  re  Bridle,  4  C.  R  D.  336. 

It  is  immaterial  that  the  amount  of  the  debt  is  placed 
by  the  testator  to  a  separate  account.    In  re  Bridle,  supra. 

Where  a  particular  sum  owing  to  the  testator  is  be- Effect 
queathed  and  afterwards  received  by  him,  a  fresh  debt  ^e^debt 
subsequently  incurred  by  the  same  debtor  will  not  pass,  ^^^''^ 
at  any  rate,  if  the  sums  are  not  precisely  the  same.     Gard- 
ner v.  Hatton,  6  Sim.  93 ;  Sidney  v.  Sidney,  17  Eq.  65. 

Where  things  in  a  particular  place,  such  as  a  house,  are  Gift  of 
given  and  are  afterwards  removed  to  another  place,  the  ^^^  ^  * 
question  is,  whether  the  place  is  a  substantive  part  of  the  ^^    , 
bequest  or  whether  it  is  merely  descriptive  of  the  things 
the  testator  refers  to. 

In  the  latter  case  the  removal  of  the  things  to  another  Remoyal  is 
place  is  immateriaL    Cv/mdngham  v.  Ross,  2  Cas.  t.  Lee,  ^  £e  place 
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h  merely  272 ;  Norris  V.  Norris,  2  Coll.  719 ;  Blagrove  v.  Coore,  27 
tiv6.  B.  138 ;  Norreys  v.  Franks,  I.  R  9  Eq.  18. 

Similarly  a  bequest  of  furniture  in  a  house  will  pass 

furniture  intended  to  be  placed  there.  Ratdinson  v.  Ba^ih 

limon,  3  Ch.  D.  302. 
^«cia  if  If,  however,  the  bequest  of  the  things  is  connected  with 

the  xnten*      ,  . 

tioniflto  the  enjoyment  of  the  house,  both  being  given  to  the 
mich  tUngs  ^^g^^®  >  or  if  the  gift  is  of  such  furniture  as  may  be  in  a 
?*J?*y^  particular  place  at  the  testator's  decease,  a  permanent 
place.        removal  works  an  ademption.     Colleton  v.  Gaiih,  6  Sim. 

19 ;  Shafiabury  v.  Shaftsbury,  2  Vem.  747 ;  Hesdtine  v. 

Hesdtine,  3  Mad.  276 ;  Gh^een  v.  Symonds,  1  B.  C.  C. 

129  n, ;  Spencer  v.  Spencer,  21  B.  548. 
Tempomy     But  a  removal  for  a  temporary  purpose  will  not  have 
^  not     ^^^  effect    Domvile  v.  Baker,  32  B.  604 ;  Chapman  v. 
adeem.       jy^^^^  ^  y^g  gg^  271 ;  Norrcys  V.  Frances,  I.  R  9  Eq.  18; 

Land  v.  Devaynea,  4  B.  C.  C.  537 ;  Lord  Brooke  v.  Earl 
of  Warwick,  2  De  G.  &  S.  425. 

II.  Change  of  Interest  of  Testator, 

E£fect  of  A  somewhat  different  question  arises  where  the  nature 
2^^."*  of  the  testator's  interest  in  the  subject  matter  of  a  be- 
tator^s  in-  q^est  alters  between  the  date  of  the  will  and  his  death ; 

terest  after  * 

the  date  of  if,  for  instance,   the  testator  subsequently  acquires  the 

reversion  of  leaseholds  given  by  his  will. 
Accept-  Before  the  Wills  Act  a  specific  bequest  of  a  lease,  un- 
new  lease.  ^^^  ^^®  testator  being  cestui  que  trust  gave  his  interest 
in  the  lease  which  includes  the  right  to  the  benefit  of  a 
renewal  by  the  trustee,  or  expressly  gave  his  future  in- 
terest, was  adeemed  by  the  acceptance  of  a  new  lease  or 
the  acquisition  of  the  reversion.  Carte  v.  Carte,  3  Atk. 
174;  James  v.  Dean,  11  Yes.  383 ;  15  Ves.  238 ;  Mar- 
wood  V.  Turner,  3  P.  Wms.  163  ;  Abn^  v.  Miller,  2  Atk. 
693 ;  CopcZ  v.  Oi/i^dUr,  9  Ves.  509 ;  Slatter  v.  Noton,  16 
Ves.  197. 
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In  the  same  way,  the  purchase  of  the  equity  of  redemp- 
tion revoked  a  devise  of  the  mortgaged  estate.  Strode  v. 
Ladj/Falkland,2YenL  621 ;  Yardleyy.HoUaTid, 20Eq.428. 

And  a  general  gift  of  lands  or  a  house  in  which  the  tes- 
tator had  a  chattel  interest  was  primd  facie  a  gift  of  that 
interest  and  subject  to  ademption  in  the  same  way.  Rvd- 
done  V.  Anderson,  2  Ves.  418 ;  Hone  v.  Medcrafi,  1  B.  C. 
C.  261 ;  Coppin  v.  FemyhoiLgh,  2  B.  C.  C.  291 ;  Colegrave 
v.  Manby,  6  Mad.  72 ;  2  Russ.  238. 

It  seems,  however,  that  the  24th  section  of  the  Wills  Effect  of 
Act  applies  to  such  a  case,  and  since  that  statute  the  sub-  Act. 
sequent  acquisition  of  the  reversion  will  not  be  an  ademp- 
tion of  the  gift.  StruUhera  v.  Strutkers,  5  W.  R.  802 ;  Cox 
V.  Bennett,  6  £q.  422 ;  not  following  Emvss  v.  Smith,  2  De 
G.  &  Sm.  722 ;  and  see  Miles  v.  MUes,  L.  R.  1  Eq.  462; 
Wedgwood  v.  Denton,  12  Eq.  290;  LecJcey  v.  Watson,  I.  R. 
7  C.  L.  157;  Saxton  v.  Saxton,  13  Ch.  D.  359. 

III.  RiOHT  OF  Retainer. 
It  seems  doubtful  whether  a  specific  legacy  can  be  sub-  ^^^  o^ 

retainer 

ject  to  the  executor's  right  of  retainer  for  a  debt  due  from  against 
the  legatee  to  the  estate.   Harvey  v.  Palmer,  4  De  G.  &  S.  425.  J^Se^ 

In  the  case  of  a  general  legacy  the  executor  is  entitled  Against 
to  retain  so  much  of  the  legacy  as  may  be  sufficient  to  pay  ^^. 
a  debt  due  to  the  testator  from  the  legatee,  even  though  the 
debt  maybe  barred  by  statute.    Coiirtenuy  v.  WUliams,Z  H. 
539 ;  In  re  GordaveWs  Estate;  White  v.  Cord/weU,  20  Eq.  644. 

Costs  of  administration  directed  to  be  paid  by  a  legatee 
are  within  the  same  rule.  In  re  Knapvian's  Estate; 
Knapman  v.  Wreford,  49  L.  J.  Ch.  716. 

In  the  case  of  a  legatee  who  becomes  bankrupt  after  the  Bankmpt 
testator  s  death,  the  executor  is,  it  seems,  entitled  to  retain 
the  debt    But  if  he  proves  in  the  bankruptcy  the  right  of 
retainer  is  gone.    Stammers  v.  EUiott,  3  Ch.  195 ;  Arm- 
strong V.  Armstrong,  12  Eq,  614. 
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In  the  case  of  a  legatee  bankrupt  at  the  death  of  the 

testator  there  is  no  right  to  retain  the  debt  out  of  the 

legacy,  since  there  was  never  a  time  at  which  the  same 

person  was  entitled  to  receive  the  legacy  and  liable  to  pay 

the  whole  debt    Dividends  payable  under  the  bankruptcy, 

if  any  have  been  declared,  may  be  retained.     Cherry  v. 

BovUbee,  2  Kee.  319 ;  4  M.  &  Cr.  442 ;  In  re  Hodgson  ; 

Hodgson  v.  Fox,  9  Ch.  D,  673 ;  In  re  Orpen;  Beswick  v. 

Orpen,  16  CL  D.  202. 

Debt  due        j^  j^tt  due  from  the  husband  of  a  legatee  may  of  course 

huBband     be  retained  out  of  so  much  of  the  legacy  as  is  payable  to 

*^       the  husband  after  the  legatee's  equity  to  a  settlement  is 

satisfied.    M'MaJvon  v.  BurcheU,  5  H.  325. 

ABBign-  Where  a  married  woman  assigns  her  reversionary  interest 

under        under  Sir  R.  Malins'  Act  (20  &  21  Vict.  c.  57),  there  is 

j^^       no  right  as  against  the  assignee  to  retain  a  debt  due  from 

the  husband.   In  re  Batchdor;  Sloper  v.  Oliver,  16  Eq.  481 . 

It  would  seem  that  if  A.  is  the  executor  of  B.  and  C,  C. 

being  B.'s  residuary  legatee,  a  sum  due  from  D.  to  B.  might 

be  retained  out  of  the  share  to  which  D.  is  entitled  in  C.'s 

estate.    Stammers  v.  Elliott,  3  Ch.  195. 

The  right  of  retainer  is  gone  as  soon  as  the  executors 
have  set  apart  and  invested  a  sum  to  meet  a  legacy.  Bal- 
lard V.  Marsden,  1 4  Ch.  D.  374. 
Claims  in  Cross  demands  existing  in  different  rights  cannot  be  set 
'  off.  Thus  a  debt  due  to  the  executor  in  his  personal  capa- 
city cannot  be  retained  out  of  a  legacy.  M'Mahon  v. 
Burchell,  2  Ph.  127 ;  see  Stammers  v.  EUioU,  3  Ch.  195  ; 
Middleton  v.  Pollock;  Ex  parte  Nugee,  20  Eq.  29. 

IV.  Exoneration  of  Specipic  Legacies. 

Exonera-        I.  Liabilities  created  by  testator. 

g^^c  ^  specific  legatee  has  a  right  to  have  his  specific  legacy 

^P*^?^  freed  firom  the  debts  and  liabilities  of  the  testator  exist- 

from  debtB 

and  lift,     ing  at  his  decease.    Stewart  v.  Denton,  4i  Doug.  219;  S.  C, 
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2  Chit.  456 ;  Barry  v.  Harding,  1  J.  &  Lat.  489 ;  Fitz-  bflitieB  of 
^oiUiama  v.  EeUy,  10  Ha.  266.  ******°'* 

So  if  the  testator  has  pledged  the  legacy,  whether  for 
his  own  deht  or  not,  the  legatee  is  entitled  to  compensa- 
tion. Knight  v.  Davie,  3  M.  &  K.  358;  BothamLey  v. 
Sherson,  20  Eq.  304. 

2.  liahilities  incident  to  the  thing. 
With  r^ard  to  payments  on  specific  legacies  which 
become  due  after  the  testator's  decease,  the  distinction  is 
between  charges  created  by  the  testator  and  charges  inci- 
dent to  the  chattel. 

Thus  rent  or  fines  &llmg  due  after  the  testator's  death  Bent  fall- 
are  payable  by  the  legatee.    FitzwUliams  v.  KMy,  10  Ua.  after  the 
266 ;  see  Eawkims  v.  Hawkins,  13  Ch.  D.  470.  d^" 

As  to  calls  upon  shares,  the  cases  are  somewhat  con-CaUson 
flicting ;  but  on  the  whole  it  seems  if  the  testator's  estate  ^,^  y^ 
does  not  remain  liable,  the  liability  must  be  borne  by  the  ^^^ 
specific  legatee.    Armstrong  v.  Bnmety  20  B.  424. 

And  even  if  the  testator's  estate  remains  liable,  but  the 
liability  is  such  that  neither  the  testator  nor  his  estate 
might  ever  have  become  chargeable  with  it,  such  as  the 
liability  on  shares  in  a  banking  or  insurance  company, 
the  specific  legatee  must  bear  it.  Armstrong  v.  Burnet, 
supra.  Adains  v.  Ferrick,  26  B.  384 ;  see  Wright  v. 
Warren,  4  De  G.  &  S.  367;  FitzwiUiuma  v.  KeUy,  10 
H.  266 ;  In  re  Box,  12  W.  R.  67 ;  1  H.  &  M.  552. 

And  it  seems  that  calls  on  railway  shares  made  after 
the  testator's  decease  must  be  borne  by  the  specific  legatee. 
Day  V.  Day,  1  Dr.  &  Sm.  261. 

It  would  seem  that  BIoutU  v.  Hopkins,  7  Sim.  43; 
Jacques  V.  Chambers,  4  Bail.  Cases,  499 ;  and  Clive  v.  Clive, 
Ray,  600,  would  not  now  be  followed,  unless  the  two 
former  can  be  supported  on  the  ground  that  the  testator 
had  covenanted  to  pay  the  calls  within  a  given  time. 
A  direction  to  pay  calls  due  upon  shares  for  the  time 
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being  constituting  part  of  the  testator's  residuary  estate  has 
been  confined  to  calls  upon  shares  accepted  by  the  testator  at 
the  time  of  his  death.  Sevan  v.  Waterhouae,  3  Ch.  D.  752. 
Where  a  testator,  being  joint  tenant  at  law  with  his 
partner  of  leasehold  property  employed  for  partnership 
purposes^  bequeathed  to  the  partner  all  his  share  of  the 
leasehold  premises,  it  was  held  that  the  partner  was 
entitled  to  the  moiety  only  after  the  partnership  debts  had 
been  paid.    Farqukar  v.  Hodden,  7  CL  1. 

V.  Exoneration  of  Mortgaged  Property. 

tion°oT*'  ^^  ^^^  ^^*  affected  by  Locke  King's  Act,  17  &  18 
mortgaged  Vict.  c.  113,  amended  by  30  &  31  Vict.  c.  69,  and  4fO  &  41 
m  cases  Vict.  c.  34,  the  devisee  of  mortgaged  lands,  the  mortgages 
Lq^  upon  which  have  been  either  created  or  adopted  by  the 
^^'"       testator,  is  entitled,  in  the  absence  of  a  contrary  intention. 

Act. 

to  have  the  mortgage  paid  off  out  of  the  first  four  classes 
of  property  in  the  administration  of  assets ;  and  as  regards 
the  fourth,  viz.,  real  estate  charged  with  debts'generaUy, 
if  the  mortgaged  lands  are  themselves  included  in  the 
general  charge  of  debts,  they  must  bear  a  proportionate 
part  of  the  mortgage.  Middlelon  v.  Middleton,  15  B. 
450 ;  Harper  v.  Munday,  7  D.  M.  &  Q.  869. 

Pecuniary  legaxjies    are    not  appUcable    to    exonerate 
mortgaged  property,  whether  freehold  or  leasehold.    LuU 
kiTia  V.  Leigh,  Oas.  t.  Talb.  63 ;  Johnson  v.  Child,  4  Ha.  87. 
Similarly,  where  mortgaged  lands  descend,  the  heir  is 
entitled  to  exoneration  out  of  the  first  two  classes  of  pro- 
perty.   Hill  V.  Bp,  of  London,  1  Atk.  621 ;  Chester  v. 
Powell,  7  Jur.  389  ;  Young  v.  Furae,  20  B.  380. 
Devise  of       A  devise  of  lands  expressly  subject  to  the  mortgage 
l^dssub^  thereon  will  not  exonerate   the    personalty,    the   words 
j^^^^^®  "  subject  to  the  mortgage  "  being  held  merely  descriptive, 
wiu  not     Buke  of  AncaMer  v.  Meyer,  1  Bro.  C,  C.  454 ;  BicUiam  v. 

exonerate 

the  TOT.      CruttoeU,  3  M.  &  Cr.  763. 

sonuty. 
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Nor  will  a  direction  that  part  of  the  mortgaged  land  is 
to  bear  a  larger  proportion  of  the  mortgage  than  other 
part.    Goodwin  v.  Lee,  1  K.  &  J.  377. 

But  it  would  seem  that  a  chaige  of  the  mortgage  debt  Charge  of 
upon  the  mori^aged  land  in  a  distinct  sentence  wiU  make  Z"^ 
the  land  primarily  liable.  Evoms  v.  Cockeram,  1  Col.  JJ^J^^ 
428.    See  Hancox  v.  Abbey,  11  Ves.  179.  <iiBtinct 

sentenco. 

The  law  on  this  subject  has  been  altered  by  Locke  King's  j^^^^ 
Act^  17  &  18  Vict,  a  113,  which  enacts  that  "when  any  Kind's 

Aot. 

person  shall,  after  the  31st  of  December,  1854,  die  seised 
of  or  entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments,  which  shall  at  the  time  of  his  death  be 
charged  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage,  and  such  person  shall  not  by  his  will 
or  deed  or  other  document,  have  signified  any  contrary  or 
other  intention,  the  heir  or  devisee  to  whom  such  land  or 
hereditaments  shall  descend  or  be  devised  shall  not  be 
entitled  to  have  the  mortgage  debt  discharged  or  satisfied 
out  of  the  personal  estate  or  any  other  real  estate  of  such 
person,  but  the  land  or  hereditaments  so  charged  shall,  as 
between  the  different  persons  claiming  through  or  under 
the  deceased  person,  be  primarily  liable  to  the  payment  of 
all  mortgage  debts  with  which  the  same  shall  be  charged, 
every  part  thereof,  according  to  its  value,  bearing  a 
proportionate  part  of  the  mortgage  debts  charged  on 
the  whole  thereof:  Provided  always,  that  nothing 
herein  contained  shall  affect  or  diminish  any  right  of 
the  mortgagee  on  such  lands  or  hereditaments  to 
obtain  full  payment  or  satis&ction  of  his  mortgage 
debt,  either  out  of  the  personal  estate  of  the  person  so 
dying  as  aforesaid  or  otherwise.  Provided  also,  that 
nothing  herein  contained  shall  affect  the  rights  of  any 
person  claiming  under  or  by  virtue  of  any  will,  deed  or 
document  already  made,  or  to  be  made  before  the  1st  of 
January,  1855/' 
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The  Act  30  &  31  Vict  c.  69,  extends  and  defines  the 
meaning  of  the  words  "contrary  or  other  intention"  in 
the  case  of  testators  dying  after  the  31st  December,  1867, 
and  by  section  2  declares  that  in  the  construction  of  tlie 
principal  Act  the  word  mortgage  shall  be  deemed  to 
extend  to  any  lien  for  unpaid  purchase  money  upon  any 
lands  or  hereditaments  purchased  by  a  testator. 

By  the  Act  40  &  41  Vict  c.  34,  it  is  enacted  as  follows  : 

1.  The  Acts  mentioned  in  the  schedule  hereto  (17  &  18 
Vict  c  113,  and  30  &  31  Vict  c  69)  shall,  as  to  any  testator 
or  intestate  dying  after  the  31st  December,  1877,  be  held 
to  extend  to  a  testator  or  intestate  dying  seised  or  possessed 
of  or  entitled  to  any  land  or  other  hereditaments  of  what- 
ever tenure,  which  shall  at  the  time  of  his  death  be  charged 
with  the  payment  of  any  sum  or  sums  of  money  by  way 
of  mortgage,  or  any  other  equitable  charge,  including  any 
lien  for  unpaid  purchase  money ;  and  the  devisee  or  legatee 
or  heir  shall  not  be  entitled  to  have  such  sum  or  sums  dis- 
charged or  satisfied  out  of  any  other  estate  of  the  testator 
or  intestate,  unless  (in  the  case  of  a  testator)  he  shall,  within 
the  meaning  of  the  said  Acts,  have  signified  a  contrary 
intention ;  and  such  contrary  intention  shall  not  be  deemed 
to  be  signified  by  a  charge  of  or  direction  for  payment  of 
debts  upon  or  out  of  residuary  real  and  personal  estate,  or 
residuary  real  estate. 

2.  This  Act  shall  not  extend  to  Scotland. 

What  Peesons  are  within  the  original  Act. 
What  per-      The  Crown  taking  personalty  in  default  of  next  of  kin 

BOIM  ftPS 

within  the  is  within  the  words  "  persons  claiming  through  or  under 
the  deceased  person"  in  Locke  King's  Act.  Dacre  v 
Patrickson,  1  Dr.  &  Sm.  186. 

The  heir  taking  by  descent,  owing  to  lapse  or  otherwise, 
trom  a  person  dying  after  the  31st  December,  1854,  is  not 
entitled  to  exoneration  under  the  exception  in  the  proviso 


EXONERATION  OF  MORTGAGES.  129 

in  the  original  Act,  though  the  will  may  be  made  before 
the  1st  Januaiy,  1855.  Power  v.  Power,  8  Ir.  Ch.  340 ; 
Piper  V.  Piper,  IJ.  &  H.  91 ;  Nelson  v.  Page,  7  Eq.  25. 

On  the  other  hand,  a  devisee  taking  under  a  will  made 
before  the  1st  January,  1856,  is  within  the  proviso,  though 
the  will  may  have  been  republished  after  that  date.  Rolfe 
V.  Per}Tf,  3  D.  J.  &  S.  481. 

What  Property  is  within  the  original  Act. 

Copyholds  are  within  Locke  King's  Act.    Piper  v.  Piper,  Copyholds. 
IJ.  &  H.  91. 

Land  devised  on  trust  for  sale  and  coming  to  the  testator  Land  on 
as  personalty,  is  not  within  that  Act.     Lefwia  v.  Lewis,  13  gale. 
Eq.  219. 

Leaseholds  are  not  within  the  oririnal  Act  or  the  Act  of  !-©««- 

°  holds. 

1867.  SoUman  v.  Soloman,  12  W.  R  540 ;  33  L.  J.  Ch.  473. 
Gael  or  GaU  v.  Fenwick,  22  W.  R  211 ;  43  L.  J.  Ch.  178. 
In  re  Wormslej/a  Estate;  HiM  v.  Wormsley,  4  Ch.  D.  665. 

The  Act  applies  where  real  and  personal  estate  are  directed 
to  be  converted  and  the  proceeds  made  a  mixed  fund. 
Elliott  V,  Dearsley,  16  Ch.  D.  322. 

If  the  mortgage  includes  freeholds  and  leaseholds,  the 
mortgage  must  be  apportioned  between  the  freeholds  and 
leaseholds  according  to  their  values  at  the  testator's  death, 
and  the  amount  apportioned  in  respect  of  the  leaseholds 
will  be  discharged  out  of  the  personal  estate  or  out  of  the 
fund  appointed  for  payment  of  debts.  Gall  v.  Femoick, 
supra. 

Curiously  enough  leaseholds  are  not  specifically  named 
in  the  Act  of  1877,  but  as  that  Act  extends  to  "  land  or 
other  hereditaments  of  whatever  tenure,"  a  term  wide 
enough  to  include  leaseholds,  and  the  devisee  or  legatee  or 
heir  is  not  to  be  entitled  to  exoneration,  it  would  seem 
that  the  Act  extends  to  leaseholds. 

K 
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What  Mortgages  are  within  the  original  Act. 

Mortgage  Mortgages  by  deposit  of  title  deeds,  with  or  without  a 
memorandum  of  agreement  to  execute  a  legal  mortgage, 
are  within  the  Act,  Pembroke  v.  Friend,  1  J.  &  H.  132  ; 
Davis  V.  Davis,  24  W.  R.  962. 

So  is  a  deposit  of  deeds,  with  a  memorandum,  thougli 
expressed  to  be  only  a  collateral  security.  Coleby  v.  CoUby, 
L.  R  2  Eq.  803. 

But  a  mere  general  charge  by  a  testator  on  real  estate 
in  aid  of  his  personalty  is  not  within  the  Act.  Hepworth  v. 
Hill,  30  B.  476 ;  see  the  Act  of  1877,  supra. 

Nor  is  a  covenant  to  pay  off  a  mortgage  on  land  not 
belonging  to  the  covenantor.     Day  v.  Day,  14  W.  R.  261. 
Lien  for         A  lien  for  unpaid  purchase  money  upon  lands  purchased 
^^eyT^   ^y  ^  testator  is,  by  30  &  31  Vict.  c.  69,  s.  2,  declared  to  "be 
within  the  original  Act 

The  lien  for  unpaid  purchase  money  must  be  borne  by 
the  land,  though  the  testator  devises  only  the  legal  estate 
without  disposing  of  the  beneficial  interest  Dowdall  v. 
irCartan,  5  L.  R.  Ir.  313,  642. 

The  heir  of  an  intestate  dying  before  the  3l8t  December, 
1877,  is  entitled  to  have  a  lien  for  unpaid  purchase  money 
upon  lands  of  the  intestate  discharged  out  of  the  personal 
estate,  the  case  not  being  provided  for  by  the  Act  of  1867. 
Harding  v.  Harding,  13  Eq.  493. 

The  heir  of  an  intestate  dying  after  the  31st  De- 
cember, 1877,  is  not  entitled  to  have  a  lien  for  unpaid 
purchase  money  discharged.  See  the  Act  of  1877,  svpra, 
p.  128. 

What  is  a  Contrary  Intention  within  the  Act. 

^^™^*<^"       It  was  decided  that  a  general  direction  to  pay  debts,  or 

debts.        to  pay  debts  out  of  the  estate,  did  not  show  the  contrary 

intention  required  by   Locke  King's  Act.     Pembroke  v. 
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Friend,  1  J.  &  H.  132 ;  Brownson  v.  Laivrance,  6  Eq.  1 ; 
Woolstencroft  v.  WooUtencroft,  2  D.  F.  &  J.  347. 

Whether  the  fact  that  mortgaged  lands  are  devised  in 
strict  settlement  would  make  any  difference  seems 
doubtful,  at  any  rate  it  would  not  where  the  testator 
himself  contemplates  the  mortgages  as  subsisting  from 
generation  to  generation.     Coote  v.  Lovmdea,  10  Eq.  376. 

But  a  direction,  that  the  debts  are  to  be  paid  out  of  Direction 

to  DttV 

the  personal  estate  or  out  of  any  particular  fund,  was  debts  oat 
held  to  show  a  contrary  intention.    Moore  v.  Moore,  1  D.  ^^^ai 
J-  &  S.  602;  Eno  v.  TaOiam,  3  D.  J.  &  S.  443;  32  L.  J.«*ateora 

pftrticujar 

Ch.  311 ;  Mellish  v.  VaUins,  2  J.  &  EL  194 ;  Newman  v.  fund. 
Wilson,  31  B.  33 ;  Maaywell  v.  Hydop,  L.  R.  4  Eq.  407 ; 
ih.  4  H.  Ll  506.    See  AUen  v.  AU^,  30  B.  395 ;  Porcher 
V.  Wilson,  12  W.  R.  1001. 

By  the  30  &  31  Yict  c.  69,  however,  it  is  enacted  that  The 
in  the  wills  of  testators  dying  after  the  31st  December,  1867,  ment  Act, 
a  declaration  that  debts  are  to  be  paid  out  of  the  persomil  ^.^^  ^^ 
estate  is  not  to  be  deemed  a  declaration  of  intention  to  cap.  69. 
exonerate  mortgaged  lands. 

Under  this  Act,  "  if  a  testator  wishes  to  give  a  direction 
which  shall  be  deemed  a  declaration  of  an  intention  con- 
trary to  the  rule  laid  down  by  Locke  King's  Act,  it  must 
be  a  direction  applying  to  his  mortgage  debts  in  such 
terms  as  distinctly  and  unmistakably  to  refer  to  them ; " 
per  Giffard,  V.-C,  in  Nelson  v.  Page,  7  Eq.  25,  p.  28.  See 
Allen  v.  Allen,  30  B.  395 ;  Oreated  v.  Oreated,  26  B.  621. 

In  cases  governed  by  the  Act  of  1867,  a  direction  to  pay  Direction 

to  1)&V 

debts  out  of  a  mixed  fund  of  realty  and  personalty,  or  a  debu 
direction  to  pay  debts  out  of  the  personal  estate  in  exone- 
ration of  the  real  estate,  or  a  charge  of  debts  on  certain 
real  estate  in  aid  of  the  personal  estate  and  in  exoneration 
of  the  other  real  estate,  will  not  entitle  the  devisee  of 
mortgaged  lands  to  have  the  mortgage  discharged.  Oael 
or  Gall  V.  Fenwick,  22  W.  R.  211 ;  43  L.  J.  Ch.  178 ;  In 

k2 
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re  Rosaiter;  Rossiter  v.  Roaaiter,  13  Ch.  D.  355;  In  re 

Newmarch;  Newmarch  v.  Storr,  9  Ch.  D.  12 ;  Elliott  v. 

Deardey,  16  Ch.  D.  322;  and  see  the  Act  of  1877,  supra, 

p.  128. 
Specifie  Where  part  of  lands  subject  to  a  mortgage  is  specifically 

pi^  of  devised  and  the  rest  given  to  the  residuary  devisee,  or 
j^to^a"  ^^^^^  a  life  interest  is  given  and  the  remainder  is  given 
mortgagft    to  the  residuary  devisee,  there  is  no  evidence  of  an  in- 

iM  not  en- 
titled to     tention,  that  the  mortgage  is  to  be  borne  by  the  residuary 

So^*^     devisee.  Oibbine  v.  Eyden,  7  Eq.  371 ;  SadcmUe  v.  Smith, 

17  Eq.  163,  overruling  Brownson  v.  Lawrance,  6  Eq.  1. 

Birection        The  further  question  may  arise  whether,  supposing  the 

to  PRY 

mortgagee  testatoT  directs  the  mortgages  to  be  paid  out  of  a  specific 

raffident'   ^^^>  ^®  devisees  will  be  entitled  to  exoneration  if  that 

*^^-         fund  is  insufficient. 

It  would  seem,  where  the  fund  is  a  fund  of  personalty, 
thQ  devisees  will  not  be  entitled  to  exoneration  beyond 
the  value  of  the  fund.  RodkotLse  v.  Mold,  13  W.  R  864; 
55  L.  J.  Ch.  67. 

On  the  other  hand,  it  is  laid  down  by  Lord  Ronully  in 
AUen  V.  Alien,  SO  B.  403,  that  where  a  mortgage  on 
Whiteacre  is  directed  to  be  paid  out  of  Blackacre  the 
anortgagee  is  entitled  to  exoneration  out  of  the  personal 
estate  in  the  first  place,  as  the  Act  only  directs  that  the 
mortgaged  land  shall  be  primarily  liable,  and  does  not 
alter  the  ordinary  rules  of  administration,  where  there  is 
an  intention  that  it  should  not  be  so  liable.  But  quasre 
whether  the  decision  above  cited  and  this  dictum  are  re- 
concilable ;  and  see  Smith  v.  Moreton,  37  L.  J.  Ch.  6. 

How  far         It  would  Seem,  that  where  mortgages  are  directed  to  be 

mortga^^ed  ... 

landa  ap-  paid  and  the  personalty  is  insufficient  to  pay  them,  the 
paraent"^  several  lands  bear  only  th^  mortgages  secured  upon  them, 
of  mort-     3^u(j  ^q^  ^  proportionate  share  of  all  the  mortgages.     Wis- 

den  V.  Wiaden,  5  Jur.  N.  S.  455. 
Mortgaged      Where  diflferent  portions  of  an  estate  subject  to  a  mort- 
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gage  are  devised  to  different  persons,  ihe  devisees  must  devised  to 

different 

contribute  rateably  to  pay  the  mortgage  according  to  the  penons. 
value  of  the  portions  devised  to  them.     In  re  Newmarch; 
Newmarch  v.  Starr,  9  Ch.  D.  12, 

The  same  rule  applies  if  the  moFtgage  comprises  real  Realty  and 
and  personal  property.     The  devisees  of  the  land  and  the  mortgaged 
l^atees  of  the  personalty  contribute  rateably.     Ti^eatraU  ***«?«****'»■• 
V.  Mdson,  7  Ch.  D.  655. 

Where   several   properties   are   mortgaged    contempo-  Collateral 
raneously  by  different  deeds,  the  fact  that  one  of  the     ^^^ 
mortgages  is  called  a  cc^teral  security  will  not  throw 
the  mortgage  debt  primarily  on  the  property  comprised  in 
the  other  mortgage.     Early  v.  Early,.  16  Ch.  D.  214; 
In  re  AthiU,  16  CL  D.  211. 

Where  a  testator  mortgages  certain  land  and  then  Successive 
mortgages  other  land  for  the  same  debt  and  further  ™^"^**^®*' 
advances,  the  whole  amount  due  will,  as  between  the 
defvisees  of  the  different  lands,  be  treated  as  one  debt, 
and  must  be  borne  rateably  by  the  various  properties 
unless  it  is  shown  that  the  land  first  charged  was  intended 
to  be  the  primary  security  for  the  amount  advanced  prior 
to  the  second  mortgage.  Leonino  v.  Leonino,  10  Ch.  D» 
460,  where  the  cases  of  Lipscomb  v.  Lipscomb,  7  Eq.  501, 
and  De  Bochefort  v.  Dawes,  12  Eq.  540,  are  discussed; 
and  see  Stririger  v.  Harper,  26  B.  33 ;  Evans  v.  Wyatt^ 
31  B.  217. 

Where  a  portion  of  lands  subject  to  a  charge  is  eour- 
veyed  by  a  voluntary  deed,  containing  only  a  covenant  for 
further  assurance,  and  the  rest  is  devised,  the  lands  con- 
veyed and  devised  must  bear  the  charge  mteably.  Ker  v. 
Ker,  I.  R.  4  Eq.  15. 

VL  Rknts,  Profits,  and  Income. 

1.  A  present  devise  of  lands  being  specific  carries  the  Devisee » 
rents  and  profits  from  the  death  of  the  testator.  rent*  from 
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But  a  devise  of  all  the  testator's  interest  in  an  estate 
when  recovered  will  not  carry  rents  accrued  due  prior  to 
his  death.    Scott  v.  Best,  6  L.  B.  Ir.  7. 

Where  the  devise  is  of  rents  due  prior  to  the  testator's 
death,  derived  from  property  of  which  the  testator  is  tenant 
for  life,  interest  upon  charges  must  be  deducted,  unless 
the  charges  are  vested  in  the  testator.  Lindsay  v.  Earl 
of  WicUow,  I.  R  6  Eq.  72. 

2.  A  speciiic  bequest,  if  vested,  carries  all  the  income 
and  profits  which  may  accrue  upon  it  after  the  testator's 
death.  Clii}e  v.  Clive,  Kay,  600;  Madaren  v.  Stai/rUon, 
3  D.  F.  &  J.  202 ;  and  see  Carron  Company  v.  HuTder, 
L.  R.  1  tt  L.  Sc.  362. 

The  question  sometimes  arises  what  are  profits  accruing 
after  the  death  of  the  testator. 

A  bonus  or  dividend  on  shares  declared  before  the 
testator's  death,  but  not  payable  till  afterwards,  will  not 
pass  with  the  shares.  Lock  v.  Venahles,  27  B.  598 ;  De 
Gendre  v.  Kent,  L.  R.  4  Eq.  283. 

Nor  will  the  profits  of  a  partnership,  declared  after  the 
testator's  death,  for  a  period  ending  in  his  lifetime.  Ibbot" 
son  V.  Elam,  L.  R.  1  Eq.  188 ;  Browne  v.  CoUivs,  12  Eq. 
586. 

On  the  other  hand,  a  debt  is  to  be  considered  as  the 
profits  of  the  year  in  which  it  is  paid.  Madaren  v.  Stainton, 
3  D.  F.  &  J.  202. 

3.  Since  the  Apportionment  Act,  33  &  34  Vict  c.  35, 
rents,  annuities,  dividends  and  other  periodical  payments 
in  the  nature  of  income  are  to  be  considered  as  accruing 
from  day  to  day,  and  are  apportionable  where  the  testator 
dies  between  two  rent  days. 

The  5th  section  defines  dividends  as  including  all  pay- 
ments made  by  the  name  of  dividend,  bonus,  or  otherwise 
out  of  the  revenue  of  trading  or  other  public  companies, 
whether  such  payments  shall  be  •  usually  made  or  declared 
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at  any  fixed  times  or  otherwise ;  but  they  do  not  include 
payments  in  the  nature  of  a  return  or  reimbursement  of 
capital 

The  Act  has  been  held  to  apply  to  a  will  executed  before  wiU 
and  confirmed  by  a  codicil  executed  after  the  passing  Qf  ^^^^^^^^-^^^^ 
the  Act.    Haduck  v.  Pedley,  19  Eq.  271 ;   Constable  v. 
Constable,  48  L.  J.  Ch.  621 ;  see  Roaemgrave  v.  Burke, 
L  R  7  Eq.  187. 

It  has  even  been  held  to  apply  to  the  will  of  a  testator 
dying  before  the  Act  came  into  operation.  In  re  Cline'a 
Estate,  18  Eq.  218 ;  Paichvag  v.  Bamett,  28  W.  R  886 ; 
see  JoTies  v.  Ogle,  8  Ch.  192. 

The  Act  applies  to  specific  as  well  as  to  residuary  devises. 
Gapron  v.  Capron,  17  Eq.  288 ;  Pollock  v.  Pollock,  18  Eq. 
329,  overruling  Whitehead  v.  WhiteJiead,  16  Eq.  528 ;  see 
A.-G.  V.  Daly,  I.  R  8  Eq.  595. 

The  profits  of  a  private  trading  partnership,  or  of  a  Profits  of 
bofiiness  belonging  to  the  testator,  are  not  apportionable  ^j^aer- 
under  the  Act.    Jones  v.  Ogle,  8  Ch.  192 ;  /ti  re  Cox's  *^^P- 
Trusts,  9  Ch.  D.  159. 

A  public  company  within  the  meaning  of  the  Act  need  what  is 
not  necessarily  be  an  incorporated  company.     See  In  re  ^mpany. 
OriffUh;  Carr  v.  OriJUK  12  Ch,  D.  655. 

A  bonus  or  surplus  profits  distributed  among  the  share- 
holders of  a  public  company  once  in  five  years  is  apportion- 
able under  the  Act.    In  re  Oriffltk,  supi^a. 

In  determining  what  is  corpus  and  what  interest  the 
Apportionment  Acts  apply  as  well  between  tenant  for  life 
and  remainderman  as  where  in  certain  events  an  absolute 
interest  is  cut  down  to  a  life  interest.  Clive  v.  Clive,  7  Ch, 
433. 

4.  A  future  devise  of  lands,  whether  the  fee  is  vested  Future 
in  trustees  or  is  in  abeyance,  does  not  carry  the  ititer- ^^ J^^?®" 
mediate  rents  and  profits,  which  pass  either  under  the  *^®  V**®*"* 

/  mediate 

residuary  clause,  if  there  is  one,  or  to  the  heir.     Hopkins  rents. 
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V.  Hopkins,  Ca.  t.  Talb.  45 ;  Duffidd  v.  Duffield,  3  Bl.  N. 

S.  260 ;  Percival  v.  Percival,  9  Eq.  386 ;  In  re  EddeCs 

Tinist,  11  Eq.  559 ;  see,  however,  Beat  v.  DonmaU,  40  L.  J. 

Ch.  160. 

The  intermediate  rents  are  undisposed  of  till  the  actual 

birth  of  the  devisee.     Richards  v.  Richards^  Jo.  754; 

Movdefin's  Trust,  18  Eq.  9;  see  Ratdins  v.  Rawlins,  2 

Cox,  425 ;  OoodaLe  v.  Gawthome,  2  W.  R  680 ;  2  Sm.  &  G. 

375. 
Contin-  5.  A  contingent  specific  bequest  of  chattels  real  or 

«^fto      personalty  wUl  not  carry  the  intermediate  profits  except 
bequests,    perhaps  in  the  ceuse  of  a  person  who  would  be  entitled  to 

interest  on  a  general  legacy  firom  the  testator's  death.    See 

post,  p.  138,  et  seq. ;  Holmes  v.  Prescott,  12  W.  R  636 ;  see 

Wright  v.  Warren,  4  De  G.  &  S.  367. 
Future  6.  A  fiiture  residuary  devise,  or  a  devise  subject  to  prior 

dTviBeT^    limitations  which  may  or  may  not  take  effect,  will  not 

carry  intermediate  rents  and  profits.    Hodgson  v.  Earl  of 

Bective,  1  H.  &  M.  376 ;  12  W.  R  625 ;  10  H.  L.  656 ; 

Wade  Gery  v.  Handley,  1  Ch.  D.  653;   3  Ch.  D.  374; 

overruling  SidTiey  v.  Wilmer,  4  D.  J.  &  S.  84. 
A  future        7.  A  contingent  residuary  gift  of  personalty  carries  the 
bequest      intermediate  interest  during  the  period  allowed  for  accu- 
cames  the  j^^jg^^j^jj      Green  V.  Ekins,  2  Atk.  473 ;  Drakeley's  Estate, 
mediate     jg  g^  395.  Earl  of  Bective  v.  Hodgson,  12  W.  R  625; 

interest.  ^  j  i7        ' 

10  H.  L.  656. 

The  case  of  Green  v.  Tribe,  27  W.  R  39,  appears  to  be 
inconsistent  with  Earl  of  Bective  v.  Hodgson,  unless  it  can 
be  supported  on  the  ground  that  the  income  of  residuary 
personalty  bequeathed  to  a  class  is  undisposed  of  until  a 
member  of  the  class  comes  into  being. 

Chattels  real  comprised  in  a  residuary  gift  follow  the 
same  rule  as  personalty  proper.   Hodgson  v.  Earl  of  Bective, 
1  H.  &  M.  376 ;  10  H.  L.  656. 
SowiUa        8.  If  realty  and  personalty  are  blended  in  a  future 
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residuary  gift,  intermediate  profits  will  pass.     Oenery  v.  reeidi^ry 
Fitzgerald,  Jac.  468 ;  QlanviU  v.  Olanvill,  2  Mer.  88 ;  mixed 
Ackere  v.  Phippa,  9  BL  N.  S.  431 ;  3  CI.  &  F.  665.  ^'^*^* 

9.  Personalty  to  be  laid  out  in  land,  or  realty  to  be  con- 
verted, follow  the  rules  of  personalty  and  realty  respectively. 
Bective  v.  Hodg&m,  10  H.  L.  656. 

When  there  is  a  gift  to  a  class,  which  is  capable  of  in-  When 
crease  up  to  the  time  of  distribution,  the  whole  of  the  gift  to  a 
income  for  the  time  being  goes  to  those  members  who  take  ^^*^® 
vested  interests  from  time  to  time.     Shepherd  v.  Ingra'm,  fL^  ^ , 

"*  those  who 

Amb.  448 ;  MiUs  v.  Noms,  5  Yes.  335 ;  Scott  v.  Earl  ofuke 
Scarborough,  1  B.  154 ;  Mainwarvng  v.  Beevor,  8  Ha.  44 ;  interests 
Fumeaux  v.  Mucker,  W.  N.  1879, 135.  to  tim^"^ 

VIL  Interest  on  General  Legacies. 

Where  a  legacy  is  contingent  or  payable  at  a  future  Interest 
time,  and  interest  is  given  in  the  meantime  or  the  income  fegatee 
is  given  for  maintenance,  the  whole  interest  or  income  as  J^^y*^®^ 
it  accrues  vests  absolutely  in  the  legatee.    Harris  v.  Finch,  accrues. 
M'Clel.  141 ;  In  re  Peek's  Trust,  16  Eq.  221. 

Where  a  legacy  is  charged  upon  land  only,  interest  is  Legacy 
payable  from  the  testator's  death.     Spurway  v.  Olyn,  9  Und  only, 
Ves.  483;  ShiH  y.  Westby,  16  Ves.  393;  Pearson  v.  Pearson,  ^rf^m 
1  Sch.  &  Lef.  10.  ^^  death. 

On  the  other  hand,  a  legacy  charged  upon  the  proceeds  Not  if 
of  the  sale  of  lands  follows  the  ordinary  rules  applicable  proceeds  of 
to  general  legacies  with  regard  to  interest.     Turner  v.  ^^ 
Buck,  18  Eq.  301. 

General  legacies,  including  gifts  by  appointment  under 

a  power  vested  in  a  married  woman,  are  payable  at  the 

end   of  a   year  from  the  testator's  death.      Tatham  v. 

Drumrrumd,  2  H.  &  M.  262. 

A.  Therefore,  where  no  time  for  payment  is  fixed,  in-  From  what 

tune  in- 
terest runs  from  the  end  of  a  year  from  the  testator's  death,  terest  u 

whether  the  legacies  are  payable  "  as  soon  as  possible,*'  or  genend  ^^ 
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lenciM      not     Webster  v.  Hale,  8  Ves.  410 :  Benson  v.  Maude,  6 

when  no 

tune  for       Mad.  15. 

^P^nted.  ^^^  amount  allowed  is  4  per  cent,  and  it  appears  to  be 
now  settled  that  that  amount  only  will  be  allowed,  though 
the  personalty  may  be  in  a  country  where  the  current  rate 
of  interest  is  higher.  Cons.  Orders  XUL,  r.  11 ;  Bourke 
V.  Ricketts,  10  Ves.  330 ;  Hamilton  v.  Dallas,  38  L.  T. 
N.  S.  215. 

A  direction  that  no  legacy  shall  be  payable  until  six 
months  after  the  testator's  death  will  not  alter  the  general 
rule.    Jauncey  v.  A.-G.,  10  W.  R.  129 ;  3  Giff  308. 

Direotion        Where  there  is  a  clear  gift  of  a  legacy,  a  direction  to 

to  DAV  out 

of  fond      pay  it  out  of  a  particular  fund  when  received  will  not  alter 
reodved.     *^®  ^^  ^^^^  ^^^  legatee  is  entitled  to  interest  from  the 

end  of  a  year  after  the  testator's  death.     Wood  v.  Penoyre, 

13  Ves.  326 ;  see  Kirkpalrick  v.  Bedford,  4  App.  C.  96. 
But  if  the  trust  to  pay  l^acies  only  arises  after  the  fund 

is  got  in,  interest  is  not  payable  till  then.    Lord  v.  Lord, 

2  Ch.  782. 

A  direction  to  apply  a  sum  for  building  a  church  when 

it  is  wanted^  without  interest  in  the  meantime,  will  not 

deprive  the  legacy  of  interest  if  payment  is  delayed  by 

litigation.    Fisher  v.  Brierley,  30  B.  268. 
Effect  of        The  rule  as  to  interest  is  not  altered  by  the  fact  that 
a  re)^^°  ^^^  legacies  are  charged  upon  personalty  and  a  reversionary 
"^  tOTert.     ii^^^rest  in  realty,  and  if  the  personalty  is  insufficient,  the 

legacies  nevertheless  bear  interest  from  a  year  after  the 

death.    Freeman  v.  Simpson,  6  Sim.  75;  Earl  ofMiUtown 

V.  French,  4  CI.  &  F.  276 ;  10  Bl.  N.  S.  1. 

But  this  is  not  the  case  where  the  fund  out  of  which  the 

legacy  is  primarily  payable  is  wholly  reversionary.    Earl 

V.  BdlinghaTa,  24  B.  448. 
Interest         On  the  Other  hand,  interest  is  payable  from  the  testator's 

payable 

jrom  the     deatli : — 

l^totorin      ^'  Where  the  testator  is  the  father  or  in  loco  parentis 
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to  the  I^atee,  provided  the  latter  is  an  infant.     Wilson  v.  loco  pa- 

reniiM  to  an 

Maddison,  2  Y.  &  C.  C.  372.  infant. 

If  the  infant  is  in  ventre  at  the  testator's  death,  interest 
runs  only  from  his  birth.  Ratdins  v.  Rawlvna,  2  Cox, 
425. 

2.  Where  the  legatee,  though  a  stranger,  is  an  infant,  Mainte- 
and  maintenance  is  given  out  of  the  legacy.  Newman  v.  directed 
AiteKm,  3  Sw.  689.  l^.**'^ 

3.  Where  the  l^acy  is  in  satisfaction  of  a  debt  of  the  Legacy  in 

BatisfaC' 

testator.    Clarke  v.  SetoeU,  3  Atk.  99.  tion  of  a 

A  l^;acy  in  satisfaction  of  the  debts  of  another  person   ^^^ 
will  not  priTnd  facie  carry  interest  till  the  expiration  of  a 
year  from  the  testator's  death.    Askew  v.  Thompeon,  4 
K.  &  J.  620. 

But  if  certain  property  is  to  be  applied  among  such 
persons  as  have  **  any  just  or  indisputable  demand  "  upon 
a  third  person,  interest  will  be  payable  on  the  debts  as  far 
as  the  fand  will  go.    Aston  v.  Gregory,  6  Ves.  151. 

R  A  legacy  payable  at  a  future  day,  whether  vested  or  When  a 
not,  carries  interest  only  from  the  time  fixed  for  its  pay-  payment  is 
ment    LU/yd  v.  Williams,  2  Atk.  108 ;  Heath  v.  Perry,  J^^^ 
3  Atk.  101 ;  Feeting  v.  Alien,  5  Ha.  575 ;  Ootch  v.  Foster,  from  then. 
0  Eq.  311 ;  Lord  v.  Lord,  L.  B.  2  Ch.  782;  Hdmes  v. 
Criepe,  18  L.  J.  Ch.  439. 

If  the  period  arrives  in  the  testator's  lifetime  interest 
nms  from  his  death.  Coventry  v.  Higgine,  14  Sim.  30 ; 
Pickwick  V.  Oihbes,  1  B.  271. 

The  personal  representatives  of  a  legatee  entitled  to  a 
vested  l^acy  stand  in  no  better  position  than  the  legatee ; 
therefore,  where  a  time  for  payment  is  fixed  and  the  legatee 
would  not  have  been  entitled  to  interest  in  the  meantime, 
the  legacy  is  not  payable  to  the  personal  representatives 
till  the  time  when  it  would  have  been  payable  to  the  legatee. 
Chester  v.  Painter,  2  P.  Wms.  336 ;  Roden  v.  Smith,  Amb. 
588 ;  Maker  v.  Maker,  1  L.  R.  Ir.  22. 
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Ezoep-  But  though  a  period  is  appointed  for  payment,  or  the 

legacy  is  contingent,  interest  runs  from  the  death : — 
Testator         1.  Where  the  legatee  is  an  infant  child  of  the  testator, 
parentii  to  Or  an  infant  to  whom  the  testator  has  placed  himself  in 
an  infant.   ^^^^  parentis,  and  the  will  provides  no  other  maintenance, 
whether  the  legacy  be  vested  or  contingent     Harvey  v. 
Harvey,  2  P.  W.  21 ;  Incledon  v.  Northcote,  3  Atk.  432, 
438 ;  Donovan  v.  Needham,  9  B.  164 ;  May  v.  Fotter,  25 
W.  R.  507 ;  see  Mole  v.  Mole,  1  Dick.  310. 
ProyiBion       If  the  testator  has  made  a  provision  for  the  maintenance 
tenance. '    of  his  infant  children,  interest  only  runs  from  the  time  when 
the  legacy  is  payable.     Hearle  v.  Greenbank,  3  Atk.  697, 
716 ;  Wynch  v.  Wynch,  1  Cox,  433  ;  see  In  re  George,  5 
Ch.  D.  837. 

Where  there  is  provision  for  maintenance  during  a  por- 
tion of  the  minority  of  the  legatee,  interest  on  the  legacy 
will  be  allowed  during  the  rest.  Chambers  v.  Ooldmn, 
11  Ves.  1;  Martin  v.  Martin,  L.  R.  1  Eq.  369;  see 
Cusack  V.  Jdlicoe,  22  W.  R.  344. 

2.  If  the  infant  legatee  is  a  stranger,  but  the  income  is 

given  for  maintenance,  interest  runs  from  the  death.    In 

re  Richards,  8  Eq.  119;  Chidgey  v.  Whitby,  41  L.  J.  Ch. 

699. 

General  in-      3.  Upon  similar  grounds,  where  the  legatees  are  strangers, 

provide*^  if  ^  general  intention  is  expressed  of  providing  for  their 

mainten-    maintenance  out  of  their  lec^acies,  interest  runs  from  the 

ance.  ° 

death.  Pett  v.  Fellows,  1  Sw.  661,  note;  Lavibert  v. 
Parker,  Coop.  t.  Eldon,  143 ;  Leslie  v.  Leslie,  LI.  &  G.  t 
Sug.  1. 

The  fact  that  maintenance  is  given  in  one  particular 

event  which  does  not  happen  is  not  enough.     Festing  v. 

Allen,  5  Ha.  575. 

Lord  Cran-      Under  Lord  Cranworth's  Act,  23  &  24  Vict,  a  145,  sec. 

Act   ^      26,  which  applies  to  wills  executed  or  confirmed  after  the 

?       28th  August,  1860,  the  whole  or  any  part  of  the  income  of 


\ 
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any  legacy,  to  the  income  and  capital  of  which  an  infant  is 
contingently  entitled^  may  be  paid  towards  his  maintenance 
in  all  cases. 

That  Act  enables  the  income  of  a  legacy  to  be  applied 
for  maintenance,  though  the  gift  both  of  income  and 
capital  is  contingent,  provided  the  legatee  will  be  entitled 
to  income  and  capital  if  the  legacy  becomes  vested.  In 
re  Cotton,  1  Ch.  D.  232 ;  see  In  re  Breed's  WiU,  1  Ch.  D. 
226. 

It  does  not  apply  to  a  case  where  the  legatee  would  not 
be  entitled  to  the  intermediate  income  in  the  event  of  the 
legacy  becoming  vested.    In  re  Oeorge,  5  Ch.  D.  837. 

4.  Where  a  fund  is  directed  to  be  at  once  set  apart  from  Serered 

...  fund. 

the  rest  of  the  testator's  estate,  it  carries  the  income  from 
the  testator's  death.  Boddy  v.  Dawes,  1  Eee.  362;  Dundas 
V.  Wclfe  Murray,  1  H.  &  M.  425 ;  Johnson  v.  O'Neill,  3 
L.  R  It.  476. 

A  fund  which  has  been  severed  for  the  benefit  of  a 
tenant  for  life  and  remainderman  carries  the  interest 
accruing  between  the  death  of  the  tenant  for  life  and  the 
vesting  in  the  remainderman.  Kidman  v.  Kidman,  40 
L.  J.  Ch.  359. 

To  entitle  the  legatees  of  a  severed  fund  to  interest 
before  vesting  the  severance  must  be  necessary  from  causes 
connected  with  the  legacy  itself,  and  not,  for  instance, 
because  the  residue  has  become  immediately  payable. 
Festing  v.  Allen,  5  Ha.  578. 

Where  there  is  a  future  gift  of  principal  "with  interest,"  Future 
interest  is  <^culated  from  the  end  of  a  year  after  the  ^ncipal 
testator's  death  till  the  time  of  payment.     Knight  v.  JJ^^^ggi. 
Knigkt,  2  S.  &  St.  490. 

Where  sf  vested  legacy  is  given  to  an  infant  and  no  time  VMted 
of  payment  is  fixed  and  the  legacy  is  given  over  upon  a  <2^2ed. 
contingency,  the  infant  or  his  representatives  are  entitled 
to  the  interciit  which  has  accrued  due  till  the  contingency 
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happens.  Tayloi^  v.  Johnson,  2  P.  W.  504 ;  Barber  v. 
Barbery  3  M.  &  Cr.  688 ;  Mills  v.  Robarta,  1  R  &  M.  555. 
The  person  taking  a  vested  interest  under  the  gift  over, 
no  condition  as  to  payment  being  annexed  to  his  gift,  is 
entitled  to  interest  from  the  time  when  the  gift  over  takes 
effect,  or  from  a  year  after  the  testator's  death,  whichever 
period  is  latest    Laundy  v.  Williams,  2  P.  W.  481. 

VIII.  Payment  of  Annuities. 
From  what      An  annuity  begins  to  run  from  the  death  of  the  testator ; 

time  ^ 

ADDuitieB    the  first  payment  is  therefore  due  at  the  end  of  a  year  un- 
able!**^      less  the  annuity  is  directed  to  be  paid  monthly  or  quarterly, 

in  which  case  instalments  are  payable  at  the  end  of  the 

first  month  or  quarter.     HougkUra  v.  Franklin,  1  S.  &  St, 

390. 

If  payment   on    stated    quarterly  days   is   directed   a 

proportional  part  is  payable  on  the  first  quarterly  day. 

Williams  v.  WiUon,  5  N.  R.  266. 
If  the  first  payment  of  an  annuity  payable  quarterly  is 

directed  to  be  made  at  the  end  of  eighteen  months,  a 

quarter's  instalment  is  payable  at  that  time.      Irvin  v. 

Ironmonger,  2  R  &  M.  531. 

As  to  the  postponement  of  an  annuity  till  debts  and 

legacies  are  paid,  see  Asiley  v.  Earl  of  Essex,  6  Ch.  898 ; 

Rawson  v.  M'Causland,  I.  R.  7  Eq.  284 ;  22  W.  R.  146. 
ParticiilAr       It  does  not  appear  to  be  quite  settled  when  interest  is 
life  with     payable  on  a  gift  of  a  particular  legacy,  not  residuary,  to 
remainder.  ^^^  f^^  jj£^  ^^y^  remainder  over ;  see  Gibson  v.  Bott,  7 

Ves.  89,  where  Lord  Eldon  lays  down  that  interest  is  not 

payable  till  the  end  of  the  second  year. 
Arrears  of      Arrears  of  an  annuity  will  not  as  a  rule  carry  interest. 
^^i       Batten  v.  Eamley,  2  P.  Wms.  163;  Anders(m  v.  Lwyer, 
i^t^t.     1  ^^'  ^  ^^^'  ^^ '  Martin  v.  Blake,  3  Dr.  &  War.  125 ; 

Taylor  v.  Taylor,  8  Ha.  120;  Torre  v.  Broume,  5  H.  L. 

555  ;  Wheatdey  v.  Davies,  24  W.  R.  818. 
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IX.  Legacy  Duty  and  Income  Tax. 

Legacy  duty,  in  the  absence  of  a  direction  to  the  contrary,  Legacy 
is  in  all  cases  payable  by  the  legatee  even  though  the  legacy  ^^^ 
is  to  a  creditor  in  discharge  of  a  debt  due  from  a  third  *™!^I*  *° 
person.    Foster  v.  Ley,  2  Sc.  438 ;  2  B.  N.  C.  269.  from  duty. 

Legacies  given  free  from  deduction  or  free  from  expense,  Free  from 
or  free  from  charge  or  liability,  are  free  from  duty.    Barks-  ^q^' 
dale  V.  GiUiatt,  1  Sw.  662 ;  CouHoy  v.  Vincent,  T.  &  R. 
433 ;  Oosden  v.  Dotterill,  1  M.  &  K.  56 ;  Louch  v.  Peters, 

I  K  &  K.  489 ;  Warbrick  v.  Varley,  30  B.  241 ;  see 
Stow  V.  DavenpoH,  6  B.  &  Ad.  357 ;  2  Nev.  &d  M.  835 ; 
and  see  Tamer  v.  Mvllineux,  1  J.  &  H.  334. 

A  gift  of  a  clear  sum  or  annuity  is  a  gift  clear  of  legacy  Gift  of  a 
duty.     Ovde  v.  Mumford,  2  Y.  &  C.  Ex.  448 ;  Haynes  v.  ^^^^ 
Haynes,  3  D.  M.  &  G.  590. 

So  is  a  gift  of  a  fund  to  produce  a  clear  annual  sum, 
which  sum  is  to  be  paid  to  the  legatee.    Morris  v.  Burton, 

II  Sim.  161 ;  Cole's  Will,  8  Eq.  271. 

But  a  gift  of  a  fund  to  produce  a  clear  annual  sum  and 
to  pay  the  dividends  of  the  stock,  and  not  the  exact  sum 
to  the  legatee,  is  not  a  gift  free  from  legacy  duty,  the  term 
clear  being  referred  to  the  costs  of  investment.  Banks  v. 
Braithwaite,  32  L.  J.  Ch.  35 ;  Sanders  v.  KiddeU,  7  Sim. 
536 ;  PAdie  v.  Fidd,  19  B.  497. 

A  direction  to  pay  an  annuity  free  from  deduction  will 
not  release  the  legatee  from  paying  income  tax.  Ahadara 
V.  Abadam,  12  W.  R.  615;  33  B.  475;  Turner  v.  Mvllineux, 
IJ.  &  H.  334. 

But  the  testator  may  by  proper  words  direct  the  income 
tax  upon  an  annuity  to  be  paid  out  of  his  estate.  Festing 
V.  Tayhyr,  11  W.  R.  70 ;  3  B.  &  S.  217,  235 ;  Lc/rd  Lmat 
V.  Duchess  of  Leeds,  10  W.  R.  397. 
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CHAPTER  XVIII 


AS  TO  THE   MEANING  OF   CERTAIN  WORDS. 


Monej — 
what  it 
includes. 


What  it 
does  not 
include. 


I.  Monet  includes  bank  notes  (a),  money  at  the  bank 
on  a  current  account  as  well  as  on  deposit  {b),  money  in 
the  hands  of  an  agent  of  the  testator  (c),  apparently  arrears 
of  a  superannuation  allowance  from  govemmeiit  and  money 
payable  by  a  friendly  society  for  funeral  expenses  (d),  and 
any  money,  of  which  at  the  time  of  the  testator's  death,  he 
might  have  claimed  immediate  payment  (e).  Chapman 
V.  Hart,  1  Ves.  Sen.  271  (a) ;  Manning  v.  Purcell,  7  D. 
M.  &  G.  55  (6) ;  Ogle  v.  Knipe,  8  Eq.  434  (c) ;  Collins  v. 
Collins,  12  Eq.  455  (d) ;  Byrom  v.  Brandreth,  16  Eq. 
476  (e). 

It  will  not  pass  an  apportioned  part  of  an  annuity  nor 
accruing  interest  (a),  nor  money  deposited  with  a  stake- 
holder to  abide  the  event  of  a  bet  (b),  nor  money  due  on  a 
current  account  from  a  salesmaster  (c),  nor  a  legacy  not 
acknowledged  to  be  at  the  testator's  disposal  (d),  nor  stock 
in  the  funds  (e).  Byram  v.  Brandreth,  16  Eq.  475  (a) ; 
Manning  v.  Purcell,  7  D.  M.  &  Q.  65  (b) ;  Smith  v. 
Butler,  3  J.  &  L.  565 ;  De  Roebuck  v.  Lord  Cloncurry, 
I.  R.  5  Eq.  688  (c) ;  Byrom  v.  Brandreth,  16  Eq.  475  (d) ; 
Hotham  V  Sutton,  15  Ves.  319 ;  Oosden  v.  DoUeAll,  1 
M.  &;  EL  56  ;  Chnmaney  v.  Butcher,  T.  &  R.  260 ;  Lowe  v. 
Thxmias,  Kay,  369  ;  5  D.  M.  &  G.  315 ;  Collins  v.  Collins, 
12  Eq.  455  (e). 

Money  will,  however,  pass  stock  where  there  is  at  the 
date  of  the  will  and  the  death  no  money  properly  so  called ; 
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or  where  stock  is  expressly  referred  to  as  money.  Chap- 
man V.  Reynolds,  28  B.  221 ;  Newman  v.  Newman,  26  B. 
218. 

In  some  cases  a  larger  sense  has  been  given  to  the  term  When  the 
money,  and  it  has  been  held  to  pass  the  residuary  per-  money  wiU 
sonalty :  P^?  *^« 

•'    ^  ^  residue. 

1.  It  is  clear  that  a  gift  of  " the  whole  of  my  money" 
will  only  pass  money  properly  so  called,  though  there  may 
be  very  little  of  it,  and  it  is  given  for  life  with  remainders, 
at  any  rate  where  the  gift  is  followed  by  specific  or  general 
bequests.  Lowe  v.  Thomxia,  Kay,  369;  6  D.  M.  &  G.  315  ; 
Lamer  v.  Lamer,  3  Dr.  704. 

So,  too,  money  must  be  construed  strictly  where  it  is 
used  as  one  of  several  terms  of  description,  showing  that 
it  was  not  alone  meant  to  pass  the  personal  estate. 
Ci/wH-ng  V.  CowliTig,  26  B.  449. 

2.  But  where  the  testator  declared  himself  desirous  of 
making  a  settlement  of  his  affairs  and  appointed  executors 
to  take  and  receive  all  moneys  in  his  possession  or  due  to 
him,  the  whole  personal  estate  was  held  to  pass.  Waite  v. 
Combes,  5  De  G.  &  S.  676. 

And  in  Prichard  v.  Prichard,  11  Eq.  232,  the  whole 
personal  estate  was  held  to  pass  under  a  gift  of  the  "income 
of  my  principal  money"  to  A.  for  life,  and  afterwards  to  be 
divided  among  her  children,  apparently  on  the  ground  that 
there  was  only  a  sum  of  239L  money  proper  at  the  testator's 
death.    See  Cooke  v.  Wagster,  2  Sm.  &  G.  296. 

3.  When  there  is  a  direction  to  pay  debts,  or  legacies  ^^  of 
have  been  given,  and  the  residue  of  money  is  then  given,  money 
the  whole  personal  estate  will  pass.    The  general  personalty  JJ^  ^^" 
being  liable  to  pay  debts  and  legacies,  the  residue  must  be  ?^*Jl*^ 
a  residue  ejusdem  generis,    Lynn  v.  Kerridge,  West. Rep. 

tern.  Hard.  172 ;  Legge  v.  AsgiU,  T.  &  R.  265,  n, ;  Rogevb 
V.  Thomas,  2  Kee.  8 ;  Dowson  v.  Oadcoin,  ib.  14 ;  Stocks 
V.  Barr^,  Jo.  54 ;  Barrett  v.  White,  24  L.  J.  Ch.  724 ;  1 
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Jur.  N.  S.  G52 ;  Chvavenor  v.  Durston^  25  B.  99.  See, 
too,  Langdale  v.  Whitfield,  4  K.  &  J.  426.  Oosden  v. 
DotterlU,  1  U.  &  K.  56,  must  be  considered  overruled. 

In  such  a  case  the  fact  that  a  specific  legacy  is  afterwards 
given  makes  no  difference.  Mordaga  v.  Earl  of  Sandwich, 
33  B.  324. 

Similarly,  where  the  testator  gave  his  money  and  goods 
to  his  wife  for  life  and  at  her  death  bequeathed  certain 
legacies  and  the  remainder  of  his  property,  the  money  was 
held  to  include  the  personal  estate,  as  the  testator  showed 
that  he  was  disposing  at  his  wife's  death  of  the  same  pro- 
perty as  he  meant  her  to  have  for  life.  Gle^idening  v. 
Glevdenhiff,  9  B.  324. 

Of  course,  if  there  is  an  express  gift  of  residue,  money 
must  be  construed  in  its  strict  sense.  Willis  v.  Plaskett, 
4  B.  208. 

And  a  gift  by  codicil  of  "all  moneys  that  may  be  left  after 
my  decease "  where  there  is  a  gift  of  residue  in  the  will 
passes  only  money  properly  so  called.  WHliama  v. 
WiUiama,  8  Ch.  D.  789. 

Ready  Such  words  as  "  ready  money  "  (a),  or  "  money  to  my 

account "  (6),  or  "  money  in  bonds  or  consols  or  anything 
else  "  (c),  or  money  referred  to  as  "  cash  "  (d),  would  require 
a  very  strong  context  to  pass  more  than  would  be  included 
in  the  words  if  taken  in  the  ordinary  sense.  lie  Powell,  Jo. 
49;  Bevan  v.  Bevan,  5  L.  K  Ir.  57  (a);  Hastings  v.  Ilane, 
6  Sim.  67  (6) ;  Stooke  v.  Stooke,  35  B.  396  (c) ;  Nevinson  v. 
Lady  Lennard,  34  B.  487  (d). 

Mtmey  "  Money  of  or  to  which  the  testator  may  be  possessed  or 

which^l      entitled  "  will  include  moneys  due  on  security  or  otherwise. 

°^*y^    Langdale  v.  Whitfield,  4  K.  &  J.  426  ;  see  Wilkes  v.  Collin, 


Of  en-        8  Eq.  338. 

Money  due     "  Money  due  and  owing  at  the  testator's  decease  "will 

and  owing,  p^^gg  ^^  balance  at  the  bank  (a),  stock  (6),  damages  recovered 

by  the  executor  and   unliquidated  at  the  time  of  the 
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death  (c),  money  receivable  on  a  policy  of  insurance  upon 
the  testator's  life  (d),  and  money  due  to  the  testator  from 
an  executor  where  the  estate  has  been  got  in  before  the 
testator's  death  (e),  (7a?T  v.  Carr,  1  Mer.  541  (a) ; 
Watte  V.  Combes,  5  De  G.  &  S.  676  (6) ;  Bide  v.  Harriaon, 
17  Eq.  76  (c) ;  Petty  v.  Wihon,  4  Ch.  574  {d)\  Bainbi^dge 
V.  Bainbridge,  9  Sim.  16  (e).  See  Byroni  v.  Brandreth, 
16  Eq.  475. 

Such  words  will  not  pass  a  distributive  share  in  a 
residuary  personal  estate  not  proved  to  have  been  got  in  at 
the  time  of  the  death ;  nor  money  due  on  a  contract  of 
service  not  completed  till  after  the  testator's  death.  Martin 
V.  Hobaon,  8  Ch.  401 ;  Stephenson  v.  Dowson,  3  B.  342. 
See  Collins  v.  Doyle,  1  Euss.  135. 

"  Ready  money "  will  pass  money  at  call  at  a  bank,  or  Keady 
in  the  hands  of  an  agent  used  as  a  banker.     Parker  v.  ™^^'*y* 
Maixhant,  1  Y.  &  C.  Ch.  290 ;  1  Ph.  356 ;  Powell's  Trust, 
Jo.  49 ;  Vaisey  v.  Reynolds,  5  Buss.  12  ;  Fryei'  v.  Rankin, 
11  Sim.  55. 

It  will  not  pass  notes  of  hand  (a),  nor  debts  due  from  an 
agent  {b),  or  in  the  hands  of  a  salesmaster  (c),  nor  dividends 
not  demanded  {d),  nor  rent  or  interest  due  on  a  mortgage  (e). 
PmaeWs  Trust,  Jo.  49  (a) ;  Parker  v.  Marchant,  1  Y.  C.  C. 
290  (b);  Smith  v.  Butler,  1  J.  &  L.  692  (c) ;  May  v.  Grove, 
3  De  G.  &  S.  462  (d) ;  Fryer  v.  Rankin,  11  Sim.  55  (e). 

Similarly  "  cash  "  will  not  include  bonds,  long  annuities  Cash, 
or  promissory  notes.    Beales  v.  Crisford,  13  Sim.  592. 

A  gift  of  "all  I  hold  in  the  bank"  has  been  held  to  pass 
deposit  receipts  and  cash.  Townsend  v.  Townsead,  1  L.  R. 
Ir.  180. 

As  to  the  meaning  of  the  words  "  money  in  the  funds,"  Money  ia 

,  the  f undfi. 

see  Burnie  v.  Getting,  2  ColL  324 ;  Mangin  v.  Mangin, 
16  B.  300;  Ridge  v.  Newton,  2  D.  &  War.  239;  Slingsby 
V.  Grainger,  7  H.  L.  273;  Ellis  v.  Eden,  23  B.  543; 
Broum  v.  Brovm,  6  W.  R  613. 

l2 
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A  bequest  of  funds  "purchased"  out  of  separate  estate 
will  not  pass  savings  of  separate  estate  at  the  bank.  Askew 
V.  Rooth,  17  Eq.  426. 

Nor  will  a  gift  of  "  property  bequeathed  to  me  "  pass 

property  intended  to  be'  bequeathed  to  the  testator,  but  in 

fact  given  to  him  by  act  iuter  vivos.    In  re  Armstrong^ 

49  L.  J.  Ch.  53. 

Securities       "  Securities  for  money  "  will  not  pass  a  balance  on  current 

for  money. 

account  at  the  bank  (a),  money  on  a  deposit  account  (6), 
I.  O.  U/s  (c),  shares  (rf),  bank  stock  (e),  mere  debts  (/),  a 
lien  for  unpaid  purchase-money  (.7),  or  money  lent  on  mort- 
gagee where  the  legal  estate  is  in  trustees,  and  the  testator 
is  entitled  only  to  the  residue  after  certain  payments  (A), 
Vaisey  v.  Reynolds,  5  Buss.  12  (a)  ;  Hopkins  v.  Abbott,  19 
Eq.  222  (6);  Ban^  v.  Harding,  1  J.  &  Lat.  475  (c)  ; 
Huddleston  v.  Gouldbury,  10  B.  547;  Turner  v.  Tm^er, 
21  L.  J.  Ch.  843  (d) ;  Ogle  v.  Ktiipe,  8  Eq.  434  (c) ;  Re 
Mason's  Will,  34  B.  494  (/) ;  Goold  v.  Teague,  7  W.  R  84  ; 
5  Jur.  N.  S.  116  (g);  Ogle  v.  Knipe,  supra  (A). 

But  it  passes  money  lent  on  mortgage,  the  right  to 
receive  which  is  in  the  testator,  and  stock  in  the  funds. 
Ogle  v.  Knipe,  supra;  Bescoby  v.  Pa/)k,  1  S.  &  St.  500. 
Whether        And  under  the  term  securities  for  money  the  lesral  estate 

the  legal  j 

estate  in  a  in  mortgaged  property  will  pass  whether  there  are  words 
^^^   of  limitation  or  not.    Kiiig*s  Mortgage,  5  De  G.  &  S.  644  ; 

Ex  parte  Barber,  5  Sim.  451 ;  Mather  v.  ThoTruis,  6  Sim. 

115 ;  10  Bing.  44;  3  M.  &  Sc.  687 ;  Rippen  v.  Priest,  13  < 

C.  B.  N.  S.  308. 

And  this  will  be  the  case  though  the  subject  matter  of 

the  gift  is  expressly  made  subject  to  payment  of  debts,  a 

direction  inapplicable  to  the  legal  estate.    Re  Field,  9 

Ha.  414 ;  Knight  v.  Robinson,  2  K.  &  J.  503 ;  overruling 

Silvester  v.  Jarman,  10  Pr.  78. 

It  seems  the  fact  that  the  gift  is  to  several  persons  as 

tenants  in  common,  would  not  prevent  the  legal  estate  from 
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passing.     Ex  parte  WMteacrey  cited   1   Sand,   on   Uses, 
359  n. ;  1  Jar.  661. 

It  seems  doubtful  whether  the  term  "money  on  security"  Money  on 
will  by  itself  pass  the  legal  estate  in  mortgaged  property  ; 
but  it  will  if  the  donee  is  to  receive  money  on  security,  &c. 
Re  Cautley,  17  Jur.  124;  22  L.  J.  Ch.  391 ;  Doe  d.  Guest 
V.  Bennett,  6  Ex.  892;  ArrowsmitKs  Trust,  27  L.  J.  Ch. 
704;  4  Jut.  Nj  S.  1123;  see  Brown  v.  Brown,  6  W.  R  613. 

But  the  term  will  not  pass  a  charge  created  under  a 
settlement  to  which  the  testator  is  entitled.  Earl  Povlett 
V.  Hood,  35  B.  234. 

Possibly  the  expression  rights  and  credits  might  pass  the 
personal  estate.  Hutchinson  v.  Hutchinson,  13  Jr.  Eq. 
332. 

A  gift  to  A.  of  the  debts  due  from  him  to  the  testator  Debta. 
means  the  debts  remaining  after  deducting  a  debt  due  from 
the  testator  to  A    Ekins  v.  Morris,  8  W.  R  301 ;  Ganly 
V.  DovAing,  5  L.  R  Jr.  628. 

Book   debts  appear  to  mean  the  amount  due  to  the  Book 
testator  after  deducting  trade  debts  and  private  debts  due 
from  him.     Chick  v.  Blackmore,  2  W.  R  488. 

A  gift  to  A  of  a  debt  due  from  him  means  a  debt  due 
from  him  solely  if  there  is  such  a  debt,  and  not  a  debt  due 
from  the  firm  to  which  A.  belongs.  Ex  parte  Kirk;  In  re 
Bennett,  5  Ch.  D.  800. 

In  the  same  way  a  bequest  of  a  debt  due  to  the  testator 
from  A  would  naturally  mean  a  debt  due  to  the  testator 
alone,  and  not  the  testator's  share  of  a  debt  due  from  A  to 
the  testator's  firm,  though  it  may  have  that  meaning  if 
there  is  no  debt  due  to  the  testator  solely.  Mayhery  v. 
Brooking,  7  D.  M.  &  G.  673. 

A  direction  to  pay  the  testator's  debts,  including  a  debt 
of  a  certain  amount  owing  to  A  where  the  amount  of  the 
debt  is  overstated,  will  not  entitle  A.  to  receive  more  than 
the  amount  strictly  owing.    Wilson  v.  Morley,  5  Ch.  D.  776. 
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A  bequest  of  a  certain  sum  described  as  the  amount  in 
wliich  the  legatee  is  indebted  to  the  testator  would  entitle 
the  legatee  to  the  sum  given,  though  the  debt  may  be  paid 
before  the  death  of  the  testator.  Vickera  v.  PouTid,  6  H.  L. 
885. 

A  direction  that  a  debtor  is  to  be  released  from  all  claims 
in  respect  of  moneys  "  now  owing  "  to  the  testator,  and  all 
other  moneys  due  from  him,  will  release  the  debtor  from 
advances  made  subsequent  to  the  date  of  the  will.  Everett 
V.  Everett,  7  Ch.  D.  428 :  see  pp.  98,  162. 

Railway  Under  the  description  railway  shares,  shares  and  stock 
will  pass  together.  Morrice  v.  Aylmer,  L.  R  10  Ch.  148 ; 
ib.  7  H.  L.  717,  overruling  Oakea  v.  Oakes,  9  Ha.  666. 

Mining  As  to  the  meaning  of  mining  shares,  see  Diichess  of 

Cleveland  v.  Meyrick,  37  L.  J.  Ch.  125. 

Foreign  Foreiffu  bonds  will  not  include  colonial  bonds.     HvJl  v. 

bundH.  ® 

Hill,  4  Ch.  D.  97 ;  and  see  Cadstt  v.  Earle,  46  L.  J.  Ch. 

798. 
Plate.  A  gift  of  plate  does  not  include  plated  articles.    Holden 

V.  RaTnabottom,  4  Qiff.  205. 
Furniture.      Furniture  primd  facie  includes  only  such  furniture  as  is 

reserved  for  domestic  or  personal  use.  Farrant  v.  Spencer, 

1  Ves.  sen.  97 ;  Pratt  v.  Jackson,  2  P.  Wms.  302 ;  1  Bro. 
P.  0.  222 ;  Manning  v.  Purcdl,  2  Sm.  &  G.  284 ;  7  D.  M. 
&  G.  55 ;  DomvUe  v.  Taylo7\  32  B.  604. 

It  includes  plate  and  probably  ornaments ;  but  not  wine 
or  books  or  tenant's  fixtures.  Kelly  v.  Powlett,  Amb.  605 ; 
Porter  v.  Totimay,  3  Ves.  311 ;  Fidd  v.  Peckett,  9  W.  R 
526 ;  Finney  v.  Grice,  10  Ch.  D.  13 ;  see,  too.  Cole  v.  Fitz- 
gerald, 1  S.  &  St.  189 ;  3  Buss.  301 ;  Birch  v.  Daweoii, 

2  A.  &  E.  37 ;  see  In  re  Londesborough ;  Bridgman  v. 
Fitzgerald,  50  L.  J.  CL  9. 

A  gift  of  furniture  in  a  house  passes  only  the  furniture 

permanently  kept  there.    Wilkins  v.  Jodrell,  11  W.  R  588. 

Chattels         A  bequest  of  chattels  in  a  house  will  not  pass  choses  in 

in  a  house. 
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action,  such  as  bonds  or  securities  for  money  in  the  house, 
which  are  considered  not  property  in  the  house,  but  evi» 
dence  of  title  to  property  elsewhere.  Ch*een  v.  Symoncls, 
1  B.  C.  C.  139;  Lady  AyleOywn/s  Case,  11  Ves.  662; 
Chapman  v.  Hart,  1  Ves.  sen.  271 ;  Moore  v.  Moore,  1  B. 
C.  C.  127 ;  FlemiTig  v.  Brook,  1  Sch.  &  L.  318 ;  Brooks  v. 
Taimer,  7  Sim.  671 ;  Hertford  v.  Lowther,  7  B.  1 ;  see 
Turner  v.  Turner,  28  W.  R  859 ;  14  Ch.  D.  829. 

Bank  notes  will  pass  under  such  a  bequest.  Popham  v. 
Lady  Aylesbury,  Amb.  68;  Brooke  v.  Tuimer,  aupixi, 

A  gift  of  articles  in  or  about  the  testator's  mill  has  been 
held  not  to  pass  a  cargo  of  wheat  in  course  of  transit  at 
the  testator's  death.     Lane  v.  Sewell,  43  L.  J.  Ch  378. 

A  gift  of  property  in  a  county  has  been  held  to  pass 
debts  due  from  persons  living  in  the  county.  Earl  of 
Tyrone  v.  Marquis  of  Waterford,  1  D.  F.  &  J.  613. 

The  devisee  of  land  is  entitled  to  the  emblements,  unless  EmWe- 

menta. 

they  are  expressly  given  away,  and  a  general  residuary 
bequest  is  not  sufficient  for  this  purpose.  Coope)*  v.  Woolfit, 
5  W.  R  790;  2  H.  &  N.  122 ;  see  Blake  v.  Gihbs,  5  Russ. 

13  71, 

Under  the  term  stock,  growing  crops  will  pass  to  the  Fanning 

stock 

devisee  of  the  land  where  they  grow.  Blake  v.  Gibbs, 
5  Russ.  13  n. 

If  the  farm  is  devised  to  A  and  the  stock  to  B.,  growing 
crops  will  pass  to  B.  whether  the  gift  of  the  stock  is 
coupled  with  the  general  personal  estate  or  not.  Cox  v. 
Oodsalve,  6  East,  604  n, ;  West  v.  Moore,  8  East,  339 ; 
Rwdge  v.  Winnal,  12  B.  357 ;  In  re  Boose;  Evans  v. 
Williamson,  29  W.  R  230,  overruling  Vaiseyy,  Reynolds, 
5  Russ.  12 ;  and  see  Harvey  v.  Harvey,  32  B.  441 ;  Creagh 
y.Creagk,  13  Jr.  Ch.  28;  Burbidge  v.  Burbidge,  10  W.  R.  76. 

As  to  the  meaning  of  plant  and  goodwill,  see  Blake  v.  riant  and 
Sfuiw,  Jo.  732 ;  Churton  v.  DimgUis,  ih.  174 ;  as  to  live  uv.  and 
and  dead  stock,  Butchim,8(m  v.  Smith,  11  W.  R  417.  """^  "''^- 
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For  the  meaning  of  the  word  patrimony,  see  Green  v. 

OUes,  5  Ir.  Ch.  25. 

liegacj.  The  word  legacy  is  primarily  applicable  to  personalty  only . 

It  does  not  apply  to  land  given  on  trust  for  sale  and 

division,  but  it  does  to  a  legacy  charged  on  real  estate. 

White  V.  Lake,  6  Eq.  188 ;  Hodges  v.  Grant,  4  Eq.  140. 

But  it  may  refer  to  realty  if  there  is  nothing  else  to 
which  it  can  refer.    Hope  d.  Brown  v.  Taylor,  1  Burr. 
268 ;  Hardacre  v.  Ka^h,  5  T.  R  716. 
J^pAee.         Similarly,  the  appointment  of  a  residuary  legatee  will 
only  give  him  personal  property.     Windas  v.  Windus,  21 
B.  373;  6  D.  M.  &  G.  549;  HiUas  v.  Hillaa,  10  Ir.  Eq. 
134;  iZe   Giles,  14   Ir.   Ch.   311;  Kellett  v.   Kelletl,  3 
Dow.  248 ;  Cooney  v.  Nicholls,  7  L.  R.  Ir.  107. 
When  the       But  the  appointment  of  a  person  "  residuary  legatee  of 
iqjatoe      all  ^^W  property  "  will  give  him  realty.     Warren  v.  Xewton, 
reidhr        l^rury,  404 ;  Day  v.  Daveron,  12  Sim.  200 ;  Davenport  v. 
adtman,  9  M.  &  W.  481 ;  12  Sim.  588. 

So,  too,  if  the  testator  expresses  an  intention  of  disposing 
of  all  his  real  and  personal  estate,  and  then  appoints  a 
residuary  legatee.     Pitman  v.  Stevens,  15  East,  505. 

Probably  if  the  testator,  after  making  certain  devises, 
appoints  a  residuary  legatee,  real  estate  would  pass  to  him. 
At  any  rate,  this  is  the  case  if  the  testator  prefaces  his 
will  with  the  expression  of  an  intention  to  dispose  of  his 
estate,  which  must  mean  his  whole  estate.  Hivghes  v, 
Pritchard,  6  Ch.  D.  24. 

The  testator  may  show  that  he  includes  realty  in  the 
residuary  gift  by  a  direction  not  to  sell  a  house  till  the 
death  of  the  tenant  for  life,  on  whose  death  the  property 
becomes  divisible  among  the  residuary  legatees.  Daven- 
poH  V.  Coltman,  9  M.  &  W.  481. 

When  realty  and  personalty  are  made  a  mixed  fund  for 
the  payment  of  legacies,  it  seems  the  residuary  legatee 
will  take  everything  that  remains.    Evans  v.  Crosbie,  15 
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Sim,  602;  Wildes  v.  Davies,  1  Sm.  &  G.  475;  see  post, 
pp.  194-197. 

So  where  there  is  an  alisolute  direction  to  sell  the  testa- 
tor's real  estate  and  he  disposes  of  the  proceeds  of  his 
property,  the  appointmeDt  of  a  residuary  legatee  gives  him 
the  residue  of  the  proceeds  of  sale  of  the  realty.  SiTU/le- 
tan  V.  Tamliriscm,  3  App.  C.  404. 

The  word    legacies   includes   annuities.      Bromley  v.  Annuities 
WriglU,  7  Ha.  334 ;  Ward  v.  Grey,  26  B.  485  ;  MuUins  v.  det. 
Smith,  1  Dr.  &  S.  204 ;  Heath  v.  Weston,  3  D.  M.  &  G. 
601 ;  Sibley  v.  Perry,  7  Ves.  522. 

And  the  term  pecuniary  legacies  would  also,  it  would 
aeem,  include  annuities.     Oaskin  v.  Rogers,  L.  R.  2  Eq.  284. 

But  if  the  testator  expressly  distinguishes  between 
legatees  and  annuitants^  legacies  will  not  include  annuities. 
Gaskin  v.  Rogers,  supra ;  Weldon  v.  Bradshaw,  I.  R.  7 
Eq.  168. 

It  seems  the  term  legacy  does  not  primd  facie  include  a 
gift  of  residue^  though  legatee  would  include  a  residuary 
legatee.     Ward  v.  Grey,  26  B.  485. 

The  term  manor  comprises  the  demesne  lands,  including  Manor. 
the  waste  of  the  manor  and  the  freehold  inheritance  of 
the  customary  lands  held  of  the  manor,  the  services  of 
freehold  tenants  of  the  manor,  and  the  right  to  hold  a 
Court  Baron  and  a  customary  Court. 

There  may  also  be  included  in  the  manor  certain  fran- 
chises, such  as  a  Court  leet,  treasure  trove,  wreck  of  the 
sea,  and  the  like.    See  Elton  on  Copyholds,  p.  13. 

The  term  of  course  includes  allotments  made  to  the 
lord  under  an  Inclosure  Act  in  respect  of  his  right  in  the 
soil.  Such  lands  are  already  parcel  of  the  manor,  and  the 
effect  of  the  inclosure  is  only  to  free  them  from  customary 
and  prescriptive  rights.  Hicks  v.  Sallitt,  2  W.  R.  173; 
3  D.  M.  &  G.  782. 
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Further,  the  word  manor  includes  copyhold  tenements 

of  the  manor  purchased  by  the  lord,  though  the  lord's 

equitable  title  may  not  be  perfect.    Hicks  v.  S(dlitt,  supra. 

Freehold  lands  held  of  the  manor  may  again  become 

parcel  of  the  manor  by  escheat.   Delacherois  v.  Delackerois, 

13  W.  R24;  11  H.  L.  62. 

Manor  But  freehold  lands  held  of  the  manor  and  purchased  by 

include      the  lord  do  not  thereby  become  parcel  of  the  manor,  so  as 

Fra^d^  to  pass  by  the  description  manor,  though  no  doubt  they 

might  become  parcel  of  the  manor  by  reputation.     Dela- 

cherois  v.  DeloLcherois,  supra ;  B.  v.  Duchess  of  Buccleuch, 

6  Mod.  151. 

Renufrom      A  devise  under  a  power  of  the  surface  to  A.  and  the 

mines  to  B.  carries  to  the  surface  owner  accumulations  of 

rents  down  to  the  testator's  death  derived  from  the  mines 

under  a  lease  under  the  Settled  Estates  Act,  the  money 

being  subject  to  investment  in  land  under  the  Act   In  re 

Scarth,  10  Ch.  D.  499. 

Advow-  If  an  advowson  is  directed  to  be  sold  and  the  proceeds 

invested  for  the  benefit  of  a  tenant  for  life,  the  tenant  for 

life  is  entitled  to  present  upon  a  vacancy  occurring  before 

sale.    Briggs  v.  Sharp,  20  Eq.  317. 

If  the  proceeds  of  sale  are  divisible  among  tenants  in 
common,  the  right  of  presentation  before  the  advowson  is 
sold  will  be  determined  by  lot.    Johnstone  v.  Baber,  4 
W.  R827;  6D.  M.  &G.  439. 
Living.  The  word  living  is  ambiguous,  and  may  mean  either  the 

advowson  or  the  next  presentation.  If  the  devise  is 
coupled  with  words  showing  that  the  testator  contemplated 
personal  enjoyment  by  the  devisee,  and  there  are  no  words 
of  inheritance,  the  next  presentation  alone  passes.  Webb 
V.  Byng,  4  W.  R.  G57 ;  2  K.  &  J.  669. 

Where  there  is  a  devise  of  lands  and  ad  vowsons  to  trustees 
upon  trusts  to  apply  the  rents,  issues  and  profits  during  a 
given  period  to  certain  purposes,  the  proceeds  of  sale  of  a 
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next  presentation  during  that  period  are  not  undisposed  of 
so  as  to  pass  to  the  heir  at  law.  Earl  of  Albemarle  v. 
Rogers,  7  B.  P.  C.  522 ;  Gust  v.  Middleton,  13  W.  R.  249. 

A  devise  of  freehold  or  leasehold  ground  rents  passes  Gronnd 
the  reversion.     Mawfidy  v.  Mauindy,  2  Stra.  1020 ;  Kaye  ^^^' 
V.  Laxon,  1  B.  C.  C.  76. 

The   term  messuage  or  house   will  pass  the   orchard  Messoage. 
garden  and  curtilage.     Co.  Lit.  5  6.;  Garden  v.  Tuck,  Cro. 
El.  89 ;  3  Leon.  214,  pi.  283 ;  see  Lomhe  v.  Stoughton,  18 
L.  J.  Ch.  100. 

It  will  also  pass  a  piece  of  land  or  a  cellar  severed  from 
the  house,  but  near  it  and  necessary  for  the  convenient  use 
of  it.  See  Mbon  v.  Hibon,  11  W.  E.  455 ;  32  L.  J.  Ch. 
374 ;  Doe  v.  GoIUtis,  2  T.  R.  498 ;  Steele  v.  Midland  My, 
Co.,  1  Ch.  275,  p.  289. 

If  the  testator  in  one  part  of  his  will  gives  a  house  and 
lands,  and  in  another  part  uses  the  word  house  only, 
probably  the  latter  devise  would  not  carry  land  occupied 
with  the  house.  Buck  d.  Whalley  v.  Nurton,  1  B.  &  P. 
53 ;  see  1  Bing.  498 ;  Roe  d.  Walker  v.  Walker,  3  B.  &  P. 
375. 

A  devise  of  a  house  with  its  appurtenances  probably  Appurte- 
has  no  wider  meaning  than  a  devise  of  a  house  alone. 
Such  a  devise  will  pass  everything  naturally  belonging  to 
the  enjoyment  of  the  house,  such  as  a  garden  and  orchard 
and  a  small  piece  of  land  occupied  with  the  house.  Booc/iei* 
V.  Samford,  Cro.  El.  113;  Doe  d,  Lempriire  v.  Martin,  2 
W.  Bl.  1148  ;  Buck  d.  Whalley  v.  Nurton,  1  B.  &  P.  53. 

But  land  will  not  pass  as  appurtenant  to  a  house  or  to 
other  lands.  See  Plowd  169  a,  170;  Co.  Lit.  121  6.; 
If  earn  v.  Alien,  Cro.  Car.  57;  Lister  v.  Pickford,  34  B.  57(3. 

If  the  devise  is  of  certain  property  with  the  lands  apper- 
taining or  belonging  thereto,  this  is  not  to  be  taken  in  the 
strict  sense  of  appurtenant,  but  in  the  sense  of  usually 
occupied  therewith.     Bill  v.  Oi'ange,  1  Plow.  170 ;  Dyer, 
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130  6. ;  Ongley  v.  Chambers,  1  Bing.  488 ;  Doe  d.  Gore  v. 
LaTtgton,  2  B.  &  Aid.  680. 
Uae  Mid  A  gift  of  the  use  and  occupation  of  a  house  does  not 
i^l^  involve  a  personal  use  so  as  to  prevent  the  donee  from 
letting.  Rdbbeth  v.  Squire,  4  De  G.  &  J.  406 ;  Mannox  v. 
Greener,  14  Eq.  450. 

But  a  gift  over,  if  the  donee  ceases  to  occupy  the  house, 
shows  that  the  testator  contemplated  a  personal  use.   Mac^ 
laren  v.  Stairiton,  27  L.  J.  Ch.  442 ;  4' Jur.  N.  S.  199. 
U»e  of  A  gift  of  the  use  of  plate  following  a  gift  of  other 

articles  to  the  same  legatee  in  absolute  terms  has  been 
held  a  gift  for  life  only.  Espinasae  v.  Lujffingha^n,  3  J.  & 
L.  186. 

For  the  meaning  of  a  gift  of  the  use  of  book  debts  and 
capital,  see  Ten^  v.  Terry,  12  W.  R.  66. 
Devise  of       A  devise  of  a  house  as  occupied  by  A.  will  not  pass  a 
occupied     merely  occasional  easement  enjoyed  by  A.  over  other  pro- 
^  perty  of  the  testator,  though  the  words  "as  enjoyed  by  A" 

might.    P olden  v.  Ba8Uird,L.  R.  1  Q.  B.  156 ;  Bodenham 
v.  Pritchard,  1  B.  &  C.  350. 
RigU  of         Where  a  testator  devises  a  piece  of  land  to  A.,  and  another 
piece  of  land  to  B.,  and  the  only  access  to  the  latter  is  over 
the  former,  B.  is  entitled  to  a  right  of  way  over  A.'s  land. 

If  the  testator  has  himself  used  a  certain  way  for 
purposes  of  access  to  B.'s  land,  that  will  be  the  way  to 
which  A.  is  entitled.  Pearson  v.  Spencer,  1  B.  &  S.  571 ; 
3  B.  &  S.  761. 

If  no  way  can  be  said  to  have  been  used  by  the  testator 
for  the  purpose  of  access  to  the  land-locked  land,  it  would 
seem  that  the  owner  of  the  servient  tenement  would  be 
entitled  to  set  out  the  way,  subject  to  the  restriction  that 
taking  all  the  circumstances  into  consideration  it  must  be 
a  reasonable  way.  See  Bolton  v.  Bolton,  11  Ch.  D.  968; 
and  as  to  the  user  of  the  way,  see  Coiyoration  of 
London  v.  Rigga,  13  Ch.  D.  798. 


way, 
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The  proper  legal  meaning  of  "  the  premises "  is  prcs-  FremiMs. 
missa,  but  it  may  be  used  in  a  popular  sense  as  a  descrip- 
tion of  certain  property,  as  in  the  phrase  house  and  pre- 
mises; in  such  a  case  it  will  only  include  property  in 
connection  with  the  particular  property  mentioned.  San- 
ford  V.  Irbyt  4  L.  J.  Ch.  23 ;  Lethbridge  v.  Lethbridge,  3 
D.  F.  &  J.  523;  4  ih.  35  ;  Read  v.  Bead,  15  W.  R  165. 

IT.  Words  appropriate  to  Realty  and  Personalty 

Respectively. 

Under  the  words  personal  property,  estate,  and  effects, 
personal  property  alone  passes.  BeLaney  v.  Betaney,  L.  R 
2  Eq.  210 ;  2  Ch.  138 ;  Jones  v.  Bobinson,  3  C.  P.  D.  344. 

And  possibly  the  word  property  would  not  pass  realty  if 
it  is  coupled  with  explanatory  words  relating  only  to  per- 
sonalty, such  as  *'  both  in  stock,  household  furniture,  cash, 
tc,  &c"  MvXlaUy  v.  Welsh,  I.  R  6  C.  L.  314 ;  see  3  L.  R 
Jr.  244. 

1.  The  words  estate  or  property  alone  are,  however,  Words 
sufficient  to  carry  real  estate.    Mayor  of  Hamilton  v.  !J^^^ 
Hodsdcm,  6  Moa  P.  C.  76 ;  11  Jur.  193 ;  Hawksworth  v.  «^<>'^«  ^^^ 

passrealty, 

Hawksworth,  27  B.  1. 

Where  these  words  are  coupled  with  other  words  which  where 
would  alone  be  sufficient  to  carry  the  whole  of  the  personal  ^t£  other 
property,  the  word  estate  will,  prinut  facie,  carry  realty,  as  ^®"^- 
it  would  otherwise  be  insensible.     TiUey  v.  Simpson,  2  T. 
R  659  n, ;  Edwards  v.  Baimes,  2  Bing.  N.  C.  252  ;  Doe  d. 
Walls  V.  Langlands,  14  East,  370 ;  Jongsma  v.  Jongsma, 
1  Cox,  3C2 ;  Patterson  v.  HuddaH,  17  B.  210 ;  Hamilton 
V.  Buckmaster,  L.  R  3  Eq.  323 ;  Sanderson  v.  Dobson,  7 
C.  B.  81,  and  10  B.  47,  overruling  same  case,  1  Ex.  141 ; 
and  see  Dobson  v.  Bowness,  5  Eq.  404 ;  Loftns  v.  SUmey, 
17  Ir.  Ch.  178. 

If  there  are  any  words  in  the  gift  accurately  applic- 
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Trust  for 
sale. 


able  to  realty,  such  as  *'  devise,"  the  fact  that  the  trusts 
declared  are  only  applicable  to  personalty  will  not  prevent 
the  real  estate  from  passing.  Doe  d.  Bwrkitt  v.  Chapman, 
1  H.  Bl.  223 ;  Dunmige  v.  White,  IJ.  &  W.  583 ;  Stokea 
V.  Salomons,  9  Ha.  75 ;  Lloyd  v.  Lloyd,  7  Eq.  458 ;  Longley 
v.  Longley,  13  Eq.  133. 

Real  estate  will  pass  even  if  there  are  no  words 
technically  appropriate,  and  the  trusts  declared  are  not 
literally  applicable  to  realty,  if  they  can  be  held  popularly 
applicable.  Saumarez  v.  Saunuirez,  4  M.  &  Cr.  331  ; 
D^Alvutine  v.  Moseley,  1  Drew.  632  ;  Morrison  v.  Hoirpe^ 
4  De  G.  &  Sm.  234. 

Thus  the  words  "collect  and  get  in"  will  not  prevent 
realty  from  passing.  Hamilton  v.  Buckniasier,  L.  R  3 
Eq.  323. 

So,  too,  if  the  trust  is  for  sale  or  investment,  the  in- 
applicability of  the  subsequent  trusts  to  realty  is  imma- 
terial. 0*Toole  V.  Broivne,  3  R  &  B.  572  ;  Streatfidd  v. 
Cooper,  27  B.  338  ;  FulleHan  v.  Martin,  22  L.  J.  Ch. 
893 ;  Dobson  v.  Bovmess,  5  Eq.  404.  See,  too,  Affleck  v. 
James,  17  Sim.  121. 

If,  however,  the  gift  is  to  trustees,  their  executors,  ad- 
ministrators and  assigns,  on  trusts  exclusively  applicable 
to  personalty,  real  estate  will  not  pass.  I>oe  d,  SpeaHnff 
V.  Bwckner,  6  T.  R.  610 ;  Pogson  v.  Thomas,  6  Bing.  N. 
C.  337  ;  Coard  v.  Holdemess,  20  B.  147. 

It  has  sometimes  been  said,  that  if  the  words  with 
^th  words  which  the  word  "  estate  **  is  coupled  are  not  sufficient  to 
msufficient  ^.^^^y  all  the  personal  property,  estate  will  be  confined 
personalty,  to  personalty.  See  Tilley  v.  Si^mpson,  2  T.  R.  659  n. ; 
UAlmaine  v.  Moseley,  1  Dr.  632.  The  rule  appears,  how- 
ever, to  be  unsupported  by  actual  decision,  and  has  been 
disapproved  of  See  Loftics  v.  Stoney,  17  Ir.  Ch.  178 ; 
Re  The  Ghreemmch  Hospital  Improvement  Act,  20  B.  458. 

At  tiny  rate,  where  there  is  a  prior  devise  of  lands  a  gift 
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of  the  "  rest  and  residue  of  my  estate,"  or  "  all  other  my 
estate/'  though  coupled  with  words  which  would  not 
alone  carry  all  the  personalty,  will  carry  realty.  Scott  v. 
Alhen^,  Com.  337;  8  Vin.  Abr.  229,  pi.  14 ;  Fletcher  v. 
Smiton,  2  T.  R.  65G. 

Of  course  where  the  testator  shows  that  he  uses  the 
word  estate  as  equivalent  to  effects,  only  personalty  will 
pass.  Tiniewell  v.  PerkiTis,  2  Atk.  102 ;  Doe  d.  Hurrell 
V.  Hurrell,  5.B.  &  Aid.  18. 

2.  A  devise  of  "  real  estate  of  which  I  may  die  seised  "  Seised. 
will  not  pass  lands  which  at  the  testator's  death  are  in  the 
wrongful  possession  of  strangers.     Leach  v.  Jay,  6  Ch.  D. 

49C  ;  9  Ch.  D.  42. 

3.  The  words  "  whatever  I  may  die  possessed  of"  alone  what  I 
would  probably  carry  realty.  ^eJ^d 

At  any  rate  this  is  clearly  the  case  where  they  are  coupled  ^^' 
with    words  sufficient    to    carry   the   whole   personalty, 
Evans  v.  Jones,  46  L  J.  Ex.  280. 

It  makes  no  difference  that  the  person  to  whom  the 
gift  is  made  is  also  appointed  executor.  Pitman  v. 
Stevens,  15  East,  505;  Wike  v.  Wilce,  5  M.  &  P.  682; 
7  Bing.  664 ;  Tfiomas  v.  Phelps,  4  Russ.  348. 

Monk  v.  Maudsley,  1  Sim.  286,  and  Cook  v.  Jaggard, 
L.  B.  1  Ex.  125,  were  both  cases  before  the  Wills  Act  in 
which  the  question  was  whether  the  words,  "  whatever  I 
die  possessed  of,"  would  pass  the  fee  to  a  devisee  to  whom 
specific  devises  for  life  and  in  tail  had  already  been  made. 

4.  The  words  "  all  the  rest,"  though  following  gifts  of  All  the 
personalty,  will  pass  realty.     Atree  v.Atree,  11  Eq.  280;"^"*" 
Smyth  V.  Smyth,  8  Ch.  D.  561. 

5.  The  word   effects  pi^imd  facie  will   not  pass   real  EfifecU 
estate.     Doe  v.  DHng,  2  Mau.  &  S.  448 ;  Doe  d.  Haw  v. 
Earles,  15  M:  &  W.  450 ;  see,  however,  Smyth  v.  Smyth, 
supra;  A.-G.  of  Bntish  Honduras  v.  Bristmve,  50  L.  J. 

P.  C.  15. 
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But  the  testator  may  show  that  he  intended  realty 
to  pass  by  the  word  effects,  by  referring,  for  instance,  to 
property  inchiding  realty  as  "  such  effects/*  Marquis  of 
Titchjield  v.  Homcaatle,  2  Jur.  610 ;  Milaonie  v.  Long, 

3  Jur.  N.  S.  1073. 

The  words  effeots  both  real  and  personal  will  pass  realty. 
Hogan  v.  Jackson,  3  B.  P.  C.  388 ;  Cowp.  299. 
Cbattek.        6.  On  the  other  hand,  chattels  real  and  personal,  jnnmA 
facie,  will  not,  unless  explained  by  the  context.     Grayson 
V.  Atkinson,  1  Wils.  333. 

7.  The  expression  worldly  gcods  of  what  nature  and 
kind  soever  passes  realty.    Wright  v.  Shelton,  18  Jur.  445. 

8.  The  appointment  of  a  person  executor  of  the  testator  s 
property  has  been  held  sufficient  to  give  him  the  fee  in 
real  estate.  Doe  d,  Hickman  v.  Hasleuood,  6  A.  &  E.  167  ; 
Doe  d.  Pratt  v.  Pratt,  ib.  180 ;  Murphy  v.  Donelly,  I.  R. 

4  Eq.  111. 

Locality  of      9.  For  the  constiuction  of  bequestn  of  personalty  de- 

^^^"^^  ^'  scribed  with  reference  to  a  particular  locality,  see  Earl  of 

Tyrone  v.  Marquis  of  Waterford,  1  D.  F.  &  J.  613 ;  Askton 

V.  Horsfeld,  2  Jur.  N.  S.  193 ;  6  ib.  355 ;  In  bonis  Etving, 

50  L.  J.  P.  11. 
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CHAPTER  XIX. 

THE  EFFECT  OF  A  DEVISE  IN  GENERAL  TEKMS. 

I.  FllEEHOLDS. 

In  wilk,  prior  to  the   Wills  Act,  a  residuary  devise  Operation 
included  only  lands  possessed  by  the  testator  at  the  date  ^nerai 
of  his  will,  and  of  which  he  had  not  attempted  to  make  ^J^2^i^ 
any  disposition  by  his  will.  before  the 

It  included,  thereforOy  the  reversion  in  lauds  in  which 
partial  interests  only  had  been  previously  given.  Rooke 
V.  Rooke,  2  Vem.  461 ;  1  Eq.  Ab.  210,  pi.  17 ;  White  v. 
ViUy,  2  Russ.  484;  4  Russ.  584. 

And  in  the  case  of  contingent  and  executory  devises 
it  included  the  interest  undisposed  of  in  the  event  of  those 
devises  not  taking  effect,  or  until  they  took  effect,  but  not 
lapsed  or  void  devises.  Doe  d.  Wells  v.  Scott,  3  Mau.  &  S. 
300 ;  Egerton  v.  Massey,  3  C.  B.  N.  S.  338. 

Now  by  the  25th  section  of  the  Wills  Act,  real  estate 
comprised  in  any  devise  which  shall  fail  or  be  void  shall 
be  included  in  a  residuary  devise. 

And  by  the  24th  section  every  will  shall  be  construed  wills  Act 
with  reference  to  the  real  and  personal  estate  comprised  ^jj^^ 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  fro™  *li« 

^  deato. 

immediately  before   the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will 

The  section  probably  does  not  apply  to  property  excepted 
out  of  a  devise.  Thus,  where  a  testator  excepts  from  a 
devise  property  subject  to  the  trusts  of  a  settlement,  and 
afterwards  conveys  other  property  upon  the  trusts  of  the 
settlement,  the  latter  property  is  not  excepted  from  the 
devise.    Hughes  v.  Jonea,  11  W.  R.  898;  1  H.  &  M.  765. 

M 
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Whftt  b  ft       A  contrary  intention  is  not  sufficiently  manifested  by  a 

inr^tioD.   gift  of  the  freeholds,  "  to  which  I  am  entitled/*  though  there 

may  be  a  subsequent  devise  of  copyholds  "  to  which  I  ana 

or  at  the  time  of  my  death  shall  be  entitled/*    Ld.  LUford 

V.  Powys  Keck,  30  B.  300. 

Use  of  the      The  fact  that  the  testator  gives  property  he  "  now  '*  pos- 

"now."      sesses,  or  that  the  property  is  described  as  "now *'  charged 

with  certain  sums,  will  not  exclude  after  acquired  property. 

Wagataff  v.   Wagstaff,  8  Eq.  229 ;  Hepburn  v.  Skirving^ 

4  Jur.  N.  S.  651 ;  In  re  Ord;  Dickinson  v.  Dickinson,  12 

Ch.  D.  22. 

But  if  the  testator  expressly  distinguishes  between  the 
two  periods  by  giving  such  freeholds  and  leaseholds  as  are 
now  vested  in  me,  "  or  as  to  the  said  leasehold  premises  as 
shall  be  vested  in  me  at  the  time  of  my  death/*  the  word 
now  must  be  referred  to  the  date  of  the  will.  CWc  v.  Scott, 
1  Mac.  &  G.  518 ;  1  H.  &  T.  477.    See  pp.  98  and  150. 

II.  Reversions. 

Kevenions      1,  Reversions,  whether  vested  in  the  testator  at  the 

a  general    time  of  making  his  will  or  remaining  in  him  after  the 

®^^       limitations  of  his  will  are  exhausted,  pass  by  a  general 

devise   of  lands.     Chester  v.  Chester,  3  P.  W.  56 ;  Doe  d. 

Moreton  v.  Fossick^  1  B.  &  Ad.  186 ;  Mostyn  v.  CJiarap^ 

neys,  1  Scott,  293 ;  1  Bing.  N.  C.  341. 
Dovise  of        2.  A  devise  of  lands  not  settled,  or  out  of  settlement, 
Bettled       is  equivalent  to  a  devise  of  lands  not  otherwise  disposed 
reverebn*  ^^»  ^^^^  which  the  testator  has  absolute  dominion,  and 
in  settled    will   therefore   pass  a  reversion  in  fee  in   settled  lands, 

lands, 

though  the  testator  may  confirm  the  settlement.  Incor- 
porated Society  v.  Richards,  1  Dr.  &  War.  258;  Chester 
V.  CJiC^er,  3  P.  W.  56  ;  A.-G.  v.  Vigors,  S  Yes.  256  ;  Jones 
V.  Skinner,  5  L.  J.  Ch.  87 ;  Kelly  v  .Duffy,  4  L.  R.  Ir.  601. 
A  charge  of  annuities  upon  the  lands  passing  by 
the  general  words  will  not  exclude  reversions.      Doe  d. 
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Moreton  v.  Fossick,  1   B.   &  Ad.  186 ;    Doe  cl  Pell  v. 
Jeyes,  1  B.  &  Ad.  593. 

3.  The  fact  that  the  limitations  on  which  the  reversion  is  though 

.     .       .  «    ,      Bome  of 

dependent  are   such  that  some  of  the  hmitations  of  the  the  limita- 
will  cannot  take  effect  upon  the  reversion,  will  not  prevent  1,^,0- 
the  reversion  from  passing.  the'revCT- 

If  there  are  other  lands  besides  the  reversion  the  limi-  »on. 
tations  inapplicable  to  the  reversion  will  be  referred  to 
the  other  lands  reddendo  sing-ula  singulis.  Doe  d.  Earl 
Cholmondeley  v.  Weatherhyy  11  East,  322 ;  William  d. 
Hughes  v.  Thomas,  12  East,  141 ;  Freeman  v.  Duke  of 
Chandos,  Cowp.  363;  Doe  d.  Neihcrcote  v.  Barile,  5  B. 
&  Aid.  492 ;  Morins  v.  Lloyd,  33  L.  J.  Ex.  202. 

And  under  this  head  would  come  all  wills  since  the 
Wills  Act,  where  such  of  the  limitations  as  can  never  take 
effect  upon  the  reversion  may  be  looked  upon  as  intended 
to  operate  upon  after-acquired  lands. 

And  even  if  there  are  no  other  lands  the  reversion  will 
pass  if  some  of  the  limitations  of  the  will  are  applicable 
to  it.  Church  v.  Mundy,  12  Ves.  426 ;  Tennent  v.  Ten- 
nent,  Dm.  temp.  Sugden,  161 ;  1  Jo.  &  Lat.  379  ;  Fo7*d  v. 
Ford,  6  Ha.  486;  Roe  d,  James  v.  Arris,  4  T.  R.  605. 
GoodtUle  d.  Daniel  v.  Miles,  6  East,  494,  must  be  con- 
sidered overruled. 

4.  If,  however,  none  of  the  limitations  of  the  will  could  Whether  a 
take  effect  upon  the  reversion,  there  seems  no  reason  for  passesifall 
supposing  the  reversion  would  pass.     Tennent  v.  Tennent,  ^^i^j^  ^re  ' 
supra,  is  not  contra,  since  the  devise  of  the  reversion  was  ^]^£'*^' 
capable  of  taking  effect  so  far  as  the  life  interest  given  to 

R.  was  concerned.  GoodtUle  d.  Daniel  v.  Miles,  siqwa, 
seems  to  have  been  decided  upon  this  principle,  though 
the  facts  did  not  justify  its  application. 

5.  And,  of  course,  the  reversion  will  not  pass  if  the  tes- 
tator expressly  treats  it  as  undisposed  of  by  his  will ;  if, 
for  instance,  he  treats  the   estates   in  which   he   has   a 

M  2 
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reversion  as  descendible  on  failure  of  the  prior  limita- 
tions.   Stroiig  V.  Teatt,  2  Burr.  912;  3  B.  P.  C.  219. 

III.  Leaseholds  for  Lives. 

LeMeholdfl  The  same  rules  are  applicable  to  leaseholds  for  lives, 
which,  being  freehold  interests,  pass  under  a  general 
devise  though  some  of  the  limitations  are  inapplicable. 
Fitzroy  v.  Hmoard,  3  Russ.  225;  WeigaU  v.  Broome,  6 
Sim.  99. 

IV.  Copyholds. 

Copyholds.  By  the  statute  55  Geo.  3,  c.  192,  and  sections  3  and  4 
of  the  Wills  Act,  copyholds,  whether  surrendered  to  the 
use  of  the  will  or  not,  pass  by  a  general  devise.  Doe  d. 
Clarke  v.  Ludlam,  7  Bing.  275;  5  Moo.  &  P.  48. 

The  effect  of  section  3  of  the  Wills  Act  is  only  to 
dispense  with  the  necessity  for  a  surrender,  and  not  to 
convey  the  estate  into  the  devisee  without  admission. 
The  estate  therefore  remains  in  the  customary  heir  till 
admittance.  Oarland  v.  Mead,  L.  R.  6  Q.  B.  441. 
Equitable  Before  the  statute  of  55  Geo.  3,  equitable  estates  of 
cowrhol^  copyholds  which  could  not  be  surrendered  could  be  de- 
vised by  words  of  direct  reference:  Allen  v.  PovZton, 
1  Ves.  sen.  121 ;  but  they  did  not  pass  by  a  general 
devise  of  lands ;  but  now,  as  the  evidence  of  intention  to 
pass  copyholds  inferred  from  a  surrender  is  unnecessary, 
it  seems  they  would  pass  under  a  general  devise.  See 
2}er  Lord  Cranworth,  in  Torre  v.  Broivne,  5  H.  L.  555, 
574. 

And  by  the  effect  of  the  3rd  section  of  the  WiUs  Act,  a 
general  devise  of  lands  will  pass  copyholds,  freed  from  the 
widow's  right  to  freebench,  as  such  right  would  have  been 
barred  prior  to  the  passing  of  that  section  by  a  surrender. 
Lacey  v.  Hill,  1 9  Eq.  346. 
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V.  Leaseholds  for  Yeaks. 

A  general  devise  of  lands  before  the  Wills  Act  does  Leaseholda 
not  cany  leaseholds  for  years  if  there  are  any  freeholds ;  before  the 
on  the  other  hand,  if  there  are  no  freeholds,  leaseholds  ^' 

may  pass.     Rose  v.  BarUett,  Cro.  Car.  292  ;  Tluynipson  v. 
Lavcley,  2  B.  &  P.  303 ;  Gully  v.  Davis,  10  Eq.  562. 

Leaseholds  will,  however,  pass  under  the  description  Words  of 
lands  which  the  testator  ''  then  stood  seised  or  possessed  a^c»blT 
of,  or  in  any  way  interested   in."    Addis  v.  Clement^  2  ^J^^ 
r.  W.  456. 

The  word  possessed  is  the  important  word,  and  lease- 
holds have  been  held  not  to  pass  under  a  similar  devise 
without  the  word  possessed.  Pistol  v,  Riccardson,  2  P.  W. 
459  n. ;  Davis  v.  Gibbs,  3  P.  W.  26. 

The  word  farm  will  pass  a  leasehold  as  well  as  a  free-  Farm. 
hold  portion,  imless  it  is  restricted  by  the  addition  of  "all 
other  my  freehold  lands."   Lane  v.  Stanhope,  6  T.  R.  345; 
Arkellv.  Fletcher,  10  Sim.  299 ;  Holmes y.  Sayer  Milward, 
47  L.  J.  Ch.  522.    See  ante,  p.  97. 

So,  too,  land  held  on  lease  and  attached  to  a  freehold 
house,  passes  under  *'  messuages  or  tenements  with  the 
appurtenances."  Hobson  v.  Blackbuim,  I  M.  &  K.  571 ; 
Doe  V.  MaHin,  2  W.  Bl.  1 148. 

And  leaseholds  pass  where  the  devise  is  to  certain 
persons  to  hold  for  ever,  or  otherwise  according  to  the 
natures  and  tenures  thereof.  Hartley  v.  Hurle,  6  Ves. 
540 ;  Swift  v.  Swift,  1  D.  F.  &  J.  160. 

The  same  result  follows  if  the  lands  are  described  by 
acreage,  which  can  only  be  satisfied  by  including  leaseholds. 
Goodman  v.  Edwards,  2  M.  &  E.  759. 

Since   the  Wills  Act,  however,  leaseholds  pass  under  General 
a  general  devise  of   lands   unless  there   is  a  contrary  sincSTthe 
intention.  ^'^^  A^*- 
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Contrary  Such  E  contrary  intention  is  not  shown  by  the  tact 
that  the  "  lands  "  in  question  ai-e  devised  in  stnct  settle- 
ment without  any  provision  to  prevent  the  leaseholds 
from  vesting  indefeasibly  in  the  first  tenant  in  tail  at  his 
birth.  Wilson  v.  Eden,  11  B.  237,  5  Ex.  752, 14  B.  317, 
18  Q.  B.  474,  16  B.  153. 

But  if  there  is  a  direction  to  accumulate  the  rents  and 
profits  during  the  minority  of  a  tenant  for  life  or  in  tail, 
and  if  he  attains  twenty-one  to  pay  the  accumulations  to 
him,  or  if  he  dies  under  twenty-one  to  invest  them  in 
freehold  land,  to  be  settled  to  the  same  uses — ^a  direc- 
tion inconsistent  with  the  absolute  vesting  of  the  lease- 
holds in  a  tenant  in  tail  at  birth, — ^and  a  power  of  selling 
the  "lands"  and  investing  the  proceeds  in  leaseholds, 
to  be  settled  upon  the  same  trusts,  but  so  that  they  shall 
not  vest  in  any  tenant  in  tail  dying  under  twenty-one, 
and  there  is  a  gift  of  the  residuary  personal  estate  upon 
trusts  corresponding  with  the  uses  of  the  devised  lands 
with  the  same  proviso  against  absolute  vesting,  the 
testator  by  the  provisions  against  the  vesting  of  lease- 
holds in  any  tenant  in  tail  dying  under  twenty-one  shows 
that  he  would  have  inserted  similar  provisions  in  the 
devise  of  the  "  lands,"  unless  he  had  intended  leaseholds 
not  to  pass  under  that  name.     Prescott  v.  Barker,  L.  B, 

9  Ch.  174. 

Leaseholds  A  devise  of  "  freehold  "  lands,  or  of  "  real  "  estate  is 
pass  under  not  aflfected  by  the  24th  section  of  the  Wills  Act.  Stone 
fr^hoW  V.  Greening,  13  Sim.  390 ;  Ermuss  v.  Smith,  2  De  G.  & 
lands  or     g^.  722 ;  Turner  v.  Turner,  21  L.  J.  Ch.  843. 

real  estate. 

Under  such  a  devise,  therefore,  leaseholds  will  pass  only 
if  there  are  no  freeholds.  Day  v.  Trig,  1  P.  W.  286 ;  Doe 
d.  Dunning  v.  Cranstoun,  7  M.  &  W.  1 ;  Gkdly  v.  Davis, 

10  Eq.  562, 

In  this  respect  the  Wills  Act,  since  which  after-acquired 
freeholds  might  pass,  will  not  prevent  leaseholds  from 
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passiiig  where  there  are  no  freeholds.  Nelson  v.  Hopkins, 
21  L.  J.  Ch.  410 ;  GuUy  v.  Davis,  10  Eq.  562 ;  Moose  v. 
White,  3  Ch.  D.  763. 

And  where  the  testator  was  possessed  of  a  leasehold 
interest,  and  also  of  the  reversion  in  fee  from  the  expi- 
ration of  three  years  after  the  end  of  the  term  in  certain 
premises,  the  whole  interest  has  heen  held  to  pass  under 
the  word  freehold.    Matthews  v.  Matthews,  4  Eq.  278. 

VI.  Beneficial  Interest  in  a  Mobtgaoe. 

A   general    devise    of   lands    will  not  without  more  Beneficial 
pass  the   beneficial   interest  in  a  mortgage.     Strode    v.  JJ^mo^t-"" 
Russell,  2  Vem.  621,   624 ;    Casbome  v.  Scarfe,  1  Atk.  8««®- 
605;    see  2  J.  &  W.  194.     See  MaHin  d.  Weston  v. 
Mowlin,  2  Burr.  969,  where  the  testator  was  mortgagee 
in  possession. 

But  a  devise  of  particular  lands  of  which  the  testator 
is  only  mortgagee  to  several  persons  in  succession,  would, 
it  seems,  pass  the  beneficial  interest,  as  something  was 
clearly  intended  to  pass,  and  the  limitations  are  inappro- 
priate to  a  devise  of  the  mere  legal  estate.  Woodhouse  v. 
MereditJi,  1  Mer.  450.  See,  too,  Knollys  v.  Shepherd,  1 
J.  &  W.  499 ;  Clarke  v.  AbboU,  Barn.  Ch.  457,  461. 

Where  the  testator  was  owner  in  fee  of  a  house  subject 
to  a  lease,  and  at  the  same  time  mortgagee  of  the  lease, 
the  mortgage  debt  was  held  not  to  pass  by  a  devise  of 
"  my  freehold  house."  Bowen  v.  Barlow,  11  Eq.  454 ; 
8  Ch.  171. 

Rent  charges  upon  a  house  which  were  conveyed  on 
the  occasion  of  the  purchase  by  the  testator  of  the  lease 
to  a  trustee  for  him,  would  probably  pass  by  a  devise  of 
the  house.  VaUaifice  v.  VallaTice,  2  N.  R.  229;  see 
WUkes  V.  Collin,  8  Eq.  338 ;  Svdnfen  v.  Swinfen,  29  B. 
199,  204. 
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VII.  Trust  and  Mortgage  Estates. 

^^^*K^«"'        A    general    devise    to    a  person    absolutely    without 
trust  and    more  Will  pass  the  legal  estate  in  property  of  which  tlie 
«uS?*    testator   is    trustee   or  mortgagee.    Lord    Brayhroke  v. 
Inskip,  8  Ves.  417. 

There  is,  however,  a  distinction  between  cases  where 
the  testator  is  mortgagee  in  trust,  and  where  he  is  also 
beneficially  entitled  to  the  mortgage  money. 
Where  the  1.  Where  the  testator  has  the  legal  estate  in  a  mort- 
mortgagee  gage,  and  the  beneficial  interest  is  also  vested  in  him,  the 
fidaUj'en-  ^^S^^  estate  passes  under  a  gift  of  "  all  the  rest  of  my 
titled  to     real  ^nd  personal   estate   to  A.  for   her   own   use   and 

the  mort-  *^ 

gBge  benefit,"  though  there  may  be  a  charge  of  debts.  Re 
Stevens'  WiU,  6  £q.  597.  In  such  a  case  it  is  reasonable 
to  suppose  that  the  beneficial  ownership  and  the  legal 
estate  were  meant  to  go  together. 

If  the  devise  is  to  truetees,  subject  to  a  chaise  of  debts, 
apparently  the  legal  estate  would  not  pass,  the  argument 
from  the  convenience  of  uniting  the  legal  estate  with  the 
beneficial  interest  being  away.   Re  Harsfell,  M'C.  &  Y.  292. 

This  is  d  fortiori  the  case  where  the  devise  is  to 
trustees  subject  to  the  payment  of  debts  upon  trusts  inap- 
plicable to  the  legal  estate.  See  Packman  v.  Moss,  1  Gh. 
D.  215,  where  the  testator  was  beneficially  interested  in 
a  moiety  of  the  equity  of  redemption. 

But  if  the  trustees  are  directed  to  get  in  debts  due  on 
any  security,  they  take  the  legal  estate.  Re  ArrowmrdtKs 
Trusts,  6  W.  R.  642. 

The  legal  estate  will  not  pass  where  the  devise  is  after 
payment  of  debts  to  two  persons  as  tenants  in  common. 
Doe  d.  Roylance  v.  Lightfoot,  8  M.  &  W.  553. 

Or  where  it  is  to  several  persons  in  definite  shares,  though 
not  subject  to  debts.     Martin  v.  Lavei^ion,  9  Eq.  563. 
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Or  whei'e  it  is  to  an   indefinite  class,  as  tenants  in 
common.     Re  Finney's  Estate,  3  Qiff.  465. 

2.  Mere  trust  estates  will  not  be  prevented  from  passing  M®"  *™"* 
under  a  general  devise  by  words  of  benefit  superadded. 
Bainbridge  v.  Lord  Ashburton,  2  Y.  &  C.  Ex.  347 ;  Shat'pe 

V.  Sharpe,  12  Jur.  398 ;  Lewis  v.  Matthews,  L.  R.  2  Eq. 
177 ;  and  see  Ex  parte  Shaw,  8  Sim.  159. 

But  they  will  not  pass  if  there  is  a  charge  of  debts,  Charge  of 
whether  by  express  words  or  by  implication  from  a  resi- 
duary devise  where  legacies  have  been  previously  given. 
Doe  d.  Beade  v.  Reade,  8  T.  R  118;  Duke  of  Leeds  v. 
Munday,  3  Vea  348 ;  Hope  v.  Liddell,  21  B.  183 ;  In  re 
BeUis'  Trusts,  5  Ch.  D.  504.  See,  however,  In  re  Brown 
Jk  SiUy,  3  Ch.  D.  156. 

Nor  where  the  devise  is  on  trust  for  sale.     Ex  parte  Trust  for 
Marshall,    9   Sim.    555;    Be    Cautley,    17    Jur.    124; 
Mmieifs  Will,  10  Ha.  293 ;  In  re  Smith's  Estate,  4  Ch. 
D.  70. 

Nor  where  the  devise  is  to  uses  in  strict  settlement. 
Thompson  v.  Grant,  4  Mad.  438. 

As  to  whether  a  devise  to  the  separate  use  will  prevent  Separate 

lue 

trust  estates  from  passing,  see  Lindsell  v.  Tluicker,  12 
Sim.  178. 

3.  Where  a  testator  has  contracted  to  sell  real  estate,  CJoMtmc- 

tive  tmst. 

SO  that  he  is  a  constructive  trustee  of  the  legal  estate,  it 
will  pass  under  a  devi^e  of  trust  estates,  and  not  under  a 
general  devise  upon  trust  for  sale.  Lysaght  v.  Ed/wards, 
2  CL  D.  499.  Purser  v.  Darby,  4  E.  &  J.  41,  only  decides 
that  where  the  estate  contracted  to  be  sold  is  specifically 
devised  it  is  excepted  from  a  general  devise  of  trust 
estates. 

If  there  is  no  devise  of  trust  estates,  the  legal  estate  in 
lands  contracted  to  be  sold  will  pass  under  a  general 
devise  of  real  and  personal  estate  upon  trust  to  get  in  and 
dispose  of  the  personalty,  the  legal  estate  being  required 
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when  there  was  nothing  else  at  her  death  upon  which  the 
gift   could   operate  (see  post),  and  there  seems  to  be  no 
apparent  reason  why  married  women  should  in  this  respect 
differ  from  other  persons. 
Power  With  regard  to  realty,  it  is  clear  that  where  a  married 

vested  in  a  .  i     i      .  /. 

married      womau  has  a  power  to  appoint  realty,  a  general  devise  of 
woman.      ^^^  ^^  ^^j  personal  property  will  pass  the  estate  subject 

to  the  power,  there  being  nothing  else  upon  which  the 

devise  can  operate.     Curteis  v.  Kenrick,  3  M.  &  W.  461 ; 

9  Sim.  443 ;  Churchill  v.  Dibhin,  9  Sim.  447  n. 

Where  the  property  subject  to  the  power  is  personalty, 

the  cases  go  to  this  : 

1.  Where  a  married  woman  has  a  power  of  appoint- 
ment, and  no  other  property  at  the  date  of  the  will, 
but  at  her  death  there  is  some  separate  estate  upon 
which  the  will  can  operate,  a  general  gift  will  not 
execute  the  power.  Lovell  v.  Knight,  2  Sim.  275,  aflSrmed 
on  appeal.  Lempi^ire  v.  Valpy,  5  Sim.  108 ;  Evans  v. 
Evans,  23  B.  1. 

2.  But  if  at  her  death  there  is  nothing  upon  which  the 
will  can  take  eflFect,  the  power  will  be  executed.  Shelf oi^d 
V.  Aclavd,  2S  B.  10,  where,  however,  the  will  was  since  the 
Wills  Act.  A,-G.  V.  Wilinson,  L.  R  2  Eq.  816.  But  qu. 
whether  this  would  be  the  case  with  the  will  of  a  testator ; 
see  supra. 

In  wills  With  regard  to  personalty,  therefore,  as  also  to  realty, 

Wi^Actl  where  the  case  is  not  within  the  exception  above  men- 
and  in  aU    tioned,  in  wills  before  the  Wills  Act,  in  order  to  execute  a 

cases  of  '  ' 

special       general  power,  there  must  be  a  reference  either  to  the 

powers,  ,  1-1 

there  must  power  or  to  the  property  subject  to  the  power. 

ence  t'o  tiie     -^^  *^®  same  is  the  case  with  special  powers,  whether 

power  or  to  before  or  sinc:e  the  Wills  Act.     Wildbore  v.  Oregory,  12 

the  pro- 

perty  sub-  Eq.  482 ;  Harvey  v.  Harvey,  23  W.  R.  478. 
jK>wer.    *      Where  the  power  is  referred  to  and  only  a  portion  of 
the  fund  subject  to  the  power  is  specifically  given,  the  rest 
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"Will  pass  under  a  general  gift  of  the  residue.    Re  Comber^s 
Trust,  14  W.  R  172. 

1.  What  is  a  sufficient  reference  to  a  power.  ^»*  \^ 

^  .  ,       Bumcient 

A  ratification  of  the  trusts  of  the  settlement  creating  reference 
a  power  is  no  evidence  of  an  intention  to  execute  the  power,  power. 
Be  Bingloe'8  Trust,  26  L.  T.  N.  S.  58. 

A  recital  that  a  person  is  entitled  to  certain  funds,  over 
which  the  testator  has  a  power  of  appointment,  wiU  not 
amount  to  an  execution  of  the  power  in  favour  of  that 
person.  Pennefather  v.  PeriTiefather,  I.  R.  7  Eq.  300 ;  see 
Leea  v.  Lees,  I.  R  5  Eq.  549 ;  see  In  re  Walsh's  Trusts, 
1  L.  R  Ir.  320. 

A  reference  to  a  power  as  contained  in  a  settlement  of 
1819,  when  the  power  was,  in  fact,  contained  in  a  resettle- 
ment of  1839^  has  been  held  a  sufficient  reference.  Re 
WUmot,  9  B.  644. 

Probably  words  referring  to  property  over  which  the  General 
testator  has  any  "  disposing  power,"  would  be  sufficient  to 
execute  a  general  power  of  appointment.    See  Thorntcyii  v. 
Thornton,  20  Eq.  599 ;  Cooke  v.  Cunliffe,  17  Q.  B.  245. 

If  the  power  is  a  special  power,  where  there  are  Special  ^ 
words  laige  enough  to  include  everything  belonging  to  the 
testator,  the  additional  words,  "  or  over  which  I  have  any 
power  of  disposition  or  control,"  may  be  referred  to  a  special 
power  if  all  the  objects  of  the  power  are  included  in  the 
gift,  though  the  interest  given  may  be  larger  than  the  power 
justifies,  or  though  persons  not  objects  of  the  power  may 
be  included  as  well  Pidgely  v.  Pidgely,  1  Coll.  255; 
In  re  Teape's  Trusts,  16  Eq.  442  ;  see  Bruce  v.  Bruce,  11 
Eq.  371 ;  Balteel  v.  Plummer,  6  Ch.  160. 

This,  however,  does  not  apply  to  a  power  created  after  P^wer 

y       ,  ^     ,  .„      .  ,      ,  .„  ,  ,  ,     created 

the  date  of  the  will,  though  the  will  may  be  subsequently  after  the 
republished.    H(ype  v.  Hope,  5  Giffi  13.  t*u.  ""^  ^"^ 

A  devise  of  property  over  which  the  testator  has  any  "  Bene- 

fici&l  ** 

"  beneficial "  power  will  not  execute  a  special  power  if  the  power. 
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words  "my 
property." 


Effect  of 
durge  of 
debts. 


Gift  of 
property 
"  over 
which  I 
have  any 
disposing 
power." 


Gift  of 
legacies  to 
objects  of 
the  power 
charged 
upon  the 
fund  sub* 
ject  to  the 
power. 


devise  is  Id  excess  of  the  power.    Ames  v.  Cadogan,  12 
Ch.  D.  808. 

When  there  is  a  reference  to  the  power  either  in  direct 
terms  or  because  there  is  nothing  else  to  which  the  tes- 
tator's words  can  apply,  the  fact  that  the  property  is 
described  as  "  my  property  "  will  not  exclude  the  property 
subject  to  the  power  from  passing.  Harvey  v.  Stracey, 
1  Dr.  73, 115 ;  Bailey  v.  Lloyd,  5  Russ.  330. 

Nor  will  the  fact  that  the  bequest  is  made  subject  to 
the  testator's  debts,  though  the  power  may  be  a  special 
power,  where  there  is  other  property  to  which  the  charge 
of  debts  can  apply.  Bailey  v.  Lloyd,  5  Russ.  330 ;  Cowx 
V.  Foster,  1  J.  &  H.  30 ;  Ferrier  v.  Jay,  10  Eq.  550 ;  In 
re  Teape's  Trusts,  16  Eq.  442.  Clogstoun  v.  Walcott,  13 
Sim.  523,  is  no  longer  law. 

Whether  a  gift  of  property  "over  which  I  have  any 
disposing  power"  without  more  will  include  property  over 
which  the  testator  has  a  special  power  of  appointment 
seems  doubtful. 

It  will  not  if  there  is  an  intention  not  to  fexecute  the 
power.     Cooke  v.  Cunliffe,  17  Q.  B.  245. 

In  Thornton  v.  Thornton,  20  Eq.  599,  a  gift  of  "  all  my 
property  over  which  I  have  any  disposing  power "  to  the 
testator's  wife  for  life  and  then  to  his  children,  and  in 
default  of  children  to  his  wife's  brothers  and  sisters,  was 
held,  reddendo  singula  singulis,  to  execute  two  powers  of 
appointment — one  in  favour  of  the  testator's  wife,  the 
other  of  his  children. 

And  where  under  a  non-exclusive  power  exercised  prior 
to  the  passing  of  the  statute,  37  &  38  Vict  c.  37,  the 
testatrix  gave  legacies  to  three  of  the  objects  of  the 
power,  and  then  gave  all  the  residue  of  her  property  of 
whatever  kind,  and  over  which  she  had  any  power  of  ap- 
pointment, to  the  other  objects  of  the  power,  the  power 
was  held  well  executed,  the  legacies  to  the  objects  of  the 
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power  being  charged  on  the  residue. '  Gainaford  v.  Dv/nn, 
17  Eq.  405. 

So,  too,  where  legacies  are  given  to  the  objects  of  a 
power  and  the  fund  is  then  appointed  to  a  person  not  an 
object  of  the  power,  subject  to  the  legacies,  the  gift  of 
the  legacies  operates  as  an  appointment  pro  tanto.  Disney 
V.  Crosse,  L.  R.  2  Eq.  592. 

2.  Or  again,  a  gift  of  the  property  subject  to  the  power  Beferenoe 
without  reference  to  the  power  is  sufficient  to  show  an  gubj^to^ 
intention  to  execute  the  power.  power. 

But  there  must  be  no  doubt  on  the  face  of  the  will  that  TheremuBt 
the  testator  is  referring  to  some  specific  fund  m  exist- enoe  to  a 
ence  at  the  time  of  making  the  will  f5^*° 

Therefore,  the  fact  that  property  of  the  same  kind  as 
that  subject  to  the  power  is  given  merely  in  general  terms 
— as,  for  instance,  some  particular  kind  of  stock — ^wiU  not 
execute  the  power,  since  the  gift  would  be  satisfied  by 
purchasing  the  stock  in  question.  Webb  v.  Honnor,  1  J.  & 
W.  352 ;  MattingUifs  Tpists,  2  J.  &  H.  427. 

Nor  will  the  fact  that  legacies  are  given  equal  in  amount 
to  the  fund  subject  to  the  power.  Jones  v.  Tucker,  2  Mer. 
533 ;  Dames  v.  Thorns,  3  De  0.  &  S.  347 ;  Forbes  v.  Ball, 
3  Mer.  437,  is  explained  in  Davies  v.  Thorns, 

Nor  that  legacies  are  given  largely  in  excess  of  the 
testator's  estate,  unless  the  property  subject  to  the 
power  is  included  in  it.  Lowe  v,  Pennington,  10  L.  J. 
Ch.  83. 

The  bequest  of  certain  specific  articles  subject  to  the 
power  will  not  be  sufficient  to  make  the  rest  of  the 
property  subject  to  the  power  pass  by  general  words. 
Hughes  v.  Turner,  3  M.  &  K.  666. 

On  the  other  hand  where  the  testator  uses  words  show- 
ing that  he  is  disposing  of  a  specific  fund,  the  power  will 
be  executed.  Lowndes  v.  Lowndes,  1  Y.  &  J.  445  ;  Bayer 
v.  Sayer,  7  Ha.  381 ;  3  Mac.  &  G.  607 ;  Rooke  v.  Rooke,  2 
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Dr.  &  S.  38;   DavicTa  Ti^tusts,  Johns.  495;  Gratwicke'a 
TrvM8,  L.  R  1  Eq.  176 ;  Fletcher  v.  Fletcher,  7  L.  R  Jr.  40. 

And  this  is  the  case  though  some  of  the  persons  in 
whose  favour  the  power  is  exercised  are  incapable  of 
taking.  Gratwicke'a  Trusts,  aupi^a ;  Bruce  v.  Bruce,  11 
Eq.  371. 

Where  a  specific  fund  is  referred  to,  the  fact  that  the 
fund  subject  to  the  power  is  misdescribed,  or  that  the 
donee  purports  to  appoint  under  a  different  power,  makes 
no  difference.  Mackirdey  v.  Sison,  8  Sim.  561 ;  Bruce  v. 
Bi-uce,  11  Eq.  371. 

In  the  same  way,  where  a  portion  of  the  property  sub- 
ject to  the  power  is  excepted  out  of  a  general  gift,  the 
rest  of  the  property  subject  to  the  power  passes.  Walter 
V.  Mackie,  4  Russ.  76 ;  Reid  v.  Reid,  25  B.  469. 

Where  the  power  was  a  special  power  and  the  tes- 
tator gave  legacies  out  of  the  funds  subject  to  the  power, 
and  then  gave  the  residue  of  his  property  "  after  pay- 
ment of  the  legacies"  to  the  objects  of  the  power,  the 
residue  was  held  to  include  the  property  subject  to  the 
power.     Elliott  v.  Elliott,  15  Sim.  321. 

But  a  mere  gift  of  the  "  residue  of  my  personal  estate 
and  effects  "  to  an  object  of  the  power  would  not  have  this 
effect.     Butler  v.  Gray,  5  Ch.  26. 

An  express  disposition  of  property  settled  subject  to  a 

power  of  revocation  and  new  appointment  may  have  the 

effect  of  exercising  the  power  of  revocation.     Quin  v. 

Armstrong,  I.  R  11  Eq.  161. 

Eflfect  of        Section  27  of  the  Wills  Act  enacts  that  a  general  devise 

B©ct.^oUhe  ^f  *^*^  ^^^  estate  of  the  testator,  or  of  the  real  estate  of 

Wills  Act  ii^Q  testator  in  any  place  or  in  the   occupation   of  any 

on  ff6ncrftl 

powers.  person  mentioned  in  his  will  or  otherwise  described  in  a 
general  manner,  shall  be  construed  to  include  any  real 
estate  or  any  real  estate  to  which  such  description  shall 
extend  (as  the  case  may  be)  which  he  may  have  power  to 
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appoint,  in  any  manner  he  may  think  proper,  unless  a 
contrary  intention  shall  appear  by  the  will. 

A  general  devise  or  bequest  will  not,  under  this  section,  Power  of 

^  ,,  ,  •    i  .    pevocation. 

execute  a  power  of  revocation  and  new  appomtment. 
Pimifret  v.  Perring,  18  B.  618 ;  6  D.  M.  &  G.  775 ; 
PalTner  v.  NeweU,  20  B.  32. 

A  power  to  appoint  by  will  only  is  a  general  power  Testamen- 
within  the  section.  Re  PotueU'a  Trust,  18  W.  R  228 ;  ^^'^P*'^^- 
39  L.  J.  Ch.  188. 

Special  powers  are  of  course  not  within  the  section.  Spedal 
Wildbore  v.  Gregory,  1 2  Eq.  482 ;  Hv/mphery  v.  Hv/mphery, 
36  L.  T.  N.  S.  90. 

The  fact  that  the  power  is  contained  in  a  settlement 
made  by  the  testator  before  the  date  of  his  will  raises  no 
presumption  that  the  will  was  not  intended  to  execute  the 
power.  In  re  Clarke s  Estate;  Maddick  v.  Marks,  14 
Ch.  D.  422. 

A  contrary  intention  is  not  indicated  by  an  express  Contrary 
confirmation  of  the  trusts  of  the  instrument  creating  the 
power,  where  there  is  anything  to  which  such  confirmation 
can  apply ;  as,  for  instance,  other  settled  property  or  prior 
trusts  of  the  property  over  which  the  testator  has  the 
power,  though  the  property  may  be  disposed  of  in  default 
of  appointment.  LaJce  v.  Cv/rrie,  2  D.  M.  &  G.  536; 
Hutchin  v.  Osborne,  4  K.  &  J.  252 ;  3  De  G.  &  J.  142. 

Nor  by  the  fact  that  a  life  interest  is  given  to  a  person 
when,  if  that  person  survives  the  testator,  the  power  will 
be  gone.  Tkonvas  v.  Jones,  2  J.  &  H.  475 ;  1  D.  J.  & 
S.63. 

But  it  has  been  held  that  a  gift  of  property  "  not  other- 
wise disposed  of"  does  not  execute  a  power  where  the 
property  subject  to  the  power  is  disposed  of  in  default 
of  appointment.  Moss  v.  Hai^r,  3  Sm.  &  G.  458,  sed 
qu,;  see  Bush  v.  Cowan,  9  Jur,  N.  S.  429;  11  W.  R. 
395. 

N 
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Effect  of  a      By  the  same  27th  section  it  is  further  enacted  that  in 

general  be-    ,      "^ 

quest  upon  like  manner  a  bequest  of  the  personal  estate  of  the  tes- 
powers.      jjj^^Qf^  Qj.  Qj^j  bequest  of  personal  property  described  in  a 

general  manner,  shall  be  construed  to  include  any  personal 
estate  or  any  personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be)  which  he  may  have 
power  to  appoint,  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a  con- 
trary intention  shall  appear  by  the  wiU. 
Real  estate  Under  this  section  a  residuary  bequest  has  been  held  to 
execute  a  power  over  real  estate  which  had  been  sold 
under  powers  of  sale  and  reinvestment  in  land,  but  had 
not,  at  the  death  of  the  testatrix,  been  reinvested. 
ChcmcUer  v.  Pocock,  15  CL  D.  491.  See  In  re  Kingston* a 
Estate,  5  L.  R  Ir.  169. 

And  where  a  testator  appointed  under  a  general  power 
certain  settled  estates  and  made  a  general  bequest  of 
personal  estate,  over  which  he  had  any  power  of  appoint- 
ment, it  was  held  that  the  proceeds  of  portions  of  the 
settled  estate  sold  with  his  consent  before  the  date  of  the 
will  passed  under  the  general  bequest  of  personal  estate. 
OaXe  V.  Qale,  21  B.  349 ;  BUHce  v.  Blake,  15  Ch.  D.  481. 

The  section  applies  as  well  to  a  general  residuary  be- 
quest as  to  a  gift  of  a  general  pecuniary  legacy.  Spooner^a 
Trust,  2  Sim.  N.  S.  129 ;  aifford  v.  aifford,  9  Ha.  675  ; 
A»-0.  V.  Brackenbury,  1  H.  &  C.  782;  Hawthxym  v. 
Slieddon,  3  Sm.  &  G.  293 ;  Shelford  v.  Adanfid,  23  R  10 ; 
Re  Wilkimon,  4  Ch.  587. 
Effect  A  direction  to  executors  to  pay  the  testator's  debts  out 

general  of  his  personal  estate  operates  as  an  execution  of  a  general 
§Se^«tt  *  power  in  favour  of  the  executor.  WUday  v.  Bamett,  6 
*P  P»y        Eq.  193. 

debts.  ^ 

A  simple  direction  to  pay  debts  without  the  appoint- 
ment of  an  executor  would  have  the  same  effect.  Laing 
v.  Covxin,  24  B.  112. 
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But  Uie  mere  appointment  of  an  executor  would  probably 
not  be  enough.  Per  Wickens,  V.-C,  In  re  Daviea'  Trusts, 
13  Eq.  166. 

By  the  combined  effect  of  sections  24  and  27,  a  general  Power 
power  may  be  exercised  by  a  general  giffc  in  a  will  made  by  ^will 
prior  to  the  instrument  creating  the  power,  and  it  is  now  viou«toki- 
settled  that  a  general  devise  or  bequest  executes  a  general  8t>^ent 

^  croatuig 

power  contained  in  a  settlement  subsequently  made  by  the  power, 
testator,  though  the  will  thereby  makes  the  whole  settle- 
ment nugatory,    ^oj^es  v.  Cook,  14  Ch.  D.  53,  overruling 
In  re  Rvdin^s  Settlement,  14  Eq.  266. 

A  subsequent  power  created  by  the  testator  will  of 
course,  d  fortiori,  be  executed  where  the  previous  will 
expressly  gives  all  property  over  which  the  testator  has 
any  power.    Patch  v.  Shore,  2  Dr.  &  Sm.  589. 

Or  where  the  will  expressly  refers  to  the  property,  which 
is  afterwards  settled  by  the  testator,  who  reserves  to  him- 
self a  power.  StiUman  v.  Weedon,  16  Sim.  26 ;  Meredyth 
V.  Meredyth,  L  R  5  Eq.  565 ;  Cofidd  v.  Pollard,  3  Jur. 
N.  S.  1203. 

The  same  is  the  case  where  the  power,  though  existing  Contin- 
at  the  date  of  the  will,  is  then  only  contingent,  being  given  ^wer. 
to  the  survivor  of  two  persons  of  whom  the  testator  is  one. 
Thomas  v.  Jones,  2  J.  &  H.  475 ;  1  D.  J.  &  S.  63.    See 
pp.  72,  73,  a/nte. 

Where  the  settlor  and  testator  were  the  same  person 
and  the  power  was  to  be  executed  by  a  last  will,  and  the 
testator  made  a  will  before  and  another  after  the  creation 
of  the  power,  the  latter  purporting  to  be  his  last  will,  it  was 
held  that  the  first  will  was  not  meant  to  be  an  execution 
of  the  power.    Pettinger  v.  Ambler,  L.  R  1  Eq.  510. 

It  does  not  appear  to  have  been  decided  that  a  mere  Power 
general  gift  will  execute  a  power  subsequently  given  to  by  thml 
the  testator  by  third  persons,  though  it  would  seem  toP®"^°' 
follow  upon  principle. 
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But  a  general  gift  will  not  execute  a  power  given  to  the 
testator  by  the  will  of  a  person  who  survives  him.  Jcm^s 
V.  Sov^thaU,  32  B.  31. 
Whether  An  appointment  to  executors  of  a  fund,  over  which  the 
ment^es  testator  has  a  general  power,  takes  the  fund  away  from 
from^e  *^®  donees  in  default  of  appointment,  though  some  of  the 
donees  in    trusts  declared  by  the  testator  may  fall  or  trusts  only 

default  of         ,  -^      ,  ,  ,       ^,         ,      ,    . 

appoint-     exhausting  part  of  the  fund  are  declared.     Chamberlain 

vr&itM^     v.  Hutchinson,  22  B.  444;  Keowns*  Estate,  I.  R  1  Eq. 

372 ;  Brickenden  v.  WiUiaTos,  7  Eq.  310 ;  Wilkinson  v. 

ScliTieider,  9  Eq.  423 ;  Scriven  v.  Sandom,  2  J.  &  H.  743; 

In  re  Pinkie's  Settlement,  12  Ch.  D.  667. 

A  mere  direction  to  pay  debts  will  only  operate  as  an 
execution  of  the  power  pro  ta/rUo,  and  will  not  make  the 
property  subject  to  the  power  part  of  the  testator's  general 
estate.    Laing  v.  Cmvan,  24  B.  112. 

The  testator  may  show  that  he  did  not  intend  to  make 
the  fund  part  of  his  general  estate.  Thus,  where  the 
testatrix  was  a  married  woman  separated  from  her  husband, 
an  appointment  to  trustees  was  held  not  to  make  the  fund 
part  of  her  estate,  as  it  would  in  that  case  have  vested 
absolutely  in  her  husband,  since  being  married  she  could 
only  dispose  of  it  under  the  power,  and  therefore  all  sub- 
sequent dispositions  of  it  as  her  absolute  property  would 
have  been  void.  Hoare  v.  Oshome,  12  W.  R  661 ;  33 
L.  J.  Ch.  586 ;  10  Jur.  N.  S.  694 ;  the  case  is,  however,  of 
no  authority ;  see  48  L.  J.  Ch.  743,  and  3  L.  R  Jr.  240. 

And  in  EasuTn  v.  Appleford,  5  M.  &;  Cr.  56,  the  decision 
proceeded  on  the  ground  that  the  testatrix  distinguished 
between  her  own  property  and  that  subject  to  the  power, 
and  at  the  same  time'intended  to  leave  nothing  undisposed 
of 

Possibly  where  the  testator  expressly  gives  the  settled 
property  for  life  only,  a  general  residuary  gift  to  the 
executors  will  not  have  the  eflfect  of  taking  the  fund  away 
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from  the  persons  entitled  in  default  of  appointment,  so 
far  as  the  trusts  declared  of  the  residue  fail.  B}%8tow  v. 
Skinrow,  10  Eq.  1 ;  see  In  re  De  LuaVa  Trusts,  3  L.  R  Ir. 
232,  238. 

A  gift  of  residue  directly  to  a  donee,  and  not  through 
the  medium  of  a  trust  which,  under  the  27th  section, 
operates  as  an  appointment,  will  not  take  the  fund  subject 
to  the  power  from  the  donee  in  default  of  appointment 
where  the  residuary  gift  lapses.  Re  Daviea'  Trusts,  13 
Eq.  163 ;  In  re  De  Lusi's  Trusts,  3  L.  R  Lr.  232 ;  pee,  too, 
BidduLph  v.  WULimns,  1  Ch.  D.  203 ;  In  re  Ickeringiil ; 
Hinsley  v.  Ickeringiil,  29  W.  R  500. 

The  rule  applicable  to  personalty  applies  also  to  real  Real  estate 
estate,  subject  to  a  power,  so   that  an   appointment   to  a  power, 
trustees   upon  trust  for  a  person,  who  predeceases  the 
testator,  takes  the  estate  from  the  persons  entitled  in  default 
of  appointment    In  re  Van  Hagen;  Sperling  v.  Rochfort, 
16  Ch.  1).  18. 

Where  a  general  power  of  appointment  over  a  fund  is  Adminis-        {/ 
executed  by  will,  the  executors  of  the  will  are  the  proper  app^^^twi        ! 
persons  to  administer  and  give  a  discharge  for  the  fund.  ^^^* 
In  re  PkUhricks  Trusts,  13  W.  R  570 ;  34  L.  J.  Ch.  368 ; 
Hayes  v.  OaMey,  14  Eq.  1 ;  In  re  Hoshin's  Trusts,  5  CL 
D.  229 ;  6  ib.  281. 

In  the  case  of  a  special  power  over  a  fund  vested  in 
trustees  the  testator  cannot,  without  special  authority, 
appoint  new  trustees  of  the  fund  by  his  wilL  The  fund 
should,  therefore,  be  administered  by  the  original  trustees. 
Bvsk  V.  Aldam,  19  Eq.  16. 

A  charge  upon  particular  lands  in  favour  of  certain  An  ap- 
persons  expressed  by  the  testator  to  l>e  made  by  virtue  of  ^ay  take 
a  particular  power  and  of  all  other  powers  enabling  him,  ^^^^^ 
will  operate  by  way  of  devise  upon  such  interest  as  the  devise. 
testator  has  if  the  power  is  no  longer  subsisting  at  his 
death.    Sing  v.  Leslie,  2  H.  &  M.  68. 
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RESIDUARY  BEQUESTS. 

L  What  is  a  Residuaby  Gift. 

No  par-  Such  words  as  goods,  chattels,  or  effects  will,  as  a  rule, 
woidsne-  pa^^s  the  residuary  personalty;  no  particular  words  are, 
^^^^  however,  necessary  for  that  purpose.  Bland  v.  Lamb,  2 
reMne,      J.  &  w.  399;  Readme  v.  WiggirUom,  6  Mad.  120;  Fl&ming 

V.  Burrows,  1  Russ.  276 ;  Leigkton  v.  Baillie,  3  M.  &  K. 

267;  In  re  BaaaeWs  Estate;  Perkins  v.  Fladgaie,  14  Eq. 

54. 
Doctrineof     The  question  frequently  arises  whether  words  in  them- 
Jenmc       Bclves  large  enough  to  pass  the  residue,  but  coupled  with 

an  enumeration  of  particular  things,  will  be  cut  down  to 

pass  only  things  ejvbsd&m  generis  with  those  enumerated. 
Enumera-       With  regard  to  the  meaninfif  of  et  ccdera  following  an 
tictilan      enumeration  of  specific  things,  no  precise  rule  can  be  laid 
l,y  ^       down.    The  tendency  of  the  most  recent  cases  is  to  give 
**^^**       the  word  the  widest  possible  meaning,  so  that  it  would 

pass  even  real  estate.     Chapman  v.  ChapToan,  4i  Ch.  D. 

800 ;  MuUaUy  v.  Walsh,  3  L.  R.  Ir.  244. 

On  the  other  hand,  in  some  of  the  earlier  cases  et  ccetera 

following  an  enumeration  of  particulars  has  been  confined 

to   things   ejusdern  generis,     Mai^v/ls  of  Hertford   v. 

Lowiher,  7  B.  1 ;  Newman  v.  Newman,  26  B.  220 ;  Bamahy 

V.  TasseU,  11  Eq.  363. 
Large  Where  there  are  comprehensive  words  followed  by  an 
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enumeration  of  particulars,  an  et  ccetera  will  not  restrict  ^ords  foi- 

lowed  bv 

the  meaning  of  the  large  words.     KcTidcdl  v.  KeindaU,  an  enu- 
4  Russ.  360 ;  Oaver  v.  Bavia,  29  B.  222.  JS^u- 

Large  words,  such  as  goods,  chattels  or  effects,  when  ^*"- 
they  are  followed  by  an  enumeration  of  particulars,  will 
not  be  limited  to  things  eju8dem  generia.  Fisher  v.  Hep- 
ham,  14  B.  627;  Patterson  v.  HuddaH,  17  B.  210;  EUia 
V.  Selby,  7  Sim.  352 ;  1  M.  &  Cr.  286 ;  Swinfen  v.  Swinfen, 
29  B.  207;  Avison  v.  Simpaon,  Jo.  43. 

The  same  is  the  case  though  the  particulars  are  intro-  Explana- 
duced  by  words  intended  to  be  explanatory  of  the  former  ^^^ 
words,  for  instance,  "  namely,"  "  consisting  in,"  "  together 
with,"  **  such  as,"  "  both  in,"  or  similar  words.  Bridgea  v. 
Bridges,  8  Vin.  Abr.  Devise,  295,  pi.  13 ;  Oover  v.  Davia, 
29  B.  222.  In  bonis  Ooodyar,  1  Sw.  &  Tr.  127 ;  4  Jur. 
N.  S.  1243;  Makoney  v.  Donovan,  14  Jr.  Ch.  262,  388; 
Drake  v.  Martin,  23  B.  89 ;  Deam,  v.  Oibaon,  3  Eq.  713 ; 
MaheHey'a  Truata,  19  W.  R  622 ;  King  v.  Oeorge,  4i  Ch.  D. 
435 ;  5  ib.  627 ;  In  re  Fleetwood;  Sidgreavea  v.  Brewer, 
15  CL  D.  594;  MuOaUy  v.  Walsh,  3  L.  R  Ir.  244; 
see  KendaU'a  Tmst,  14  B.  608.  Ti/mewell  v.  Perkims, 
2  Atk.  103,  is  not  to  be  followed. 

And  the  words  '*  whether  in  money  or  in  the  public 
funds  or  other  securities  of  any  sort  or  kind  whatsoever," 
have  an  enlarging  rather  than  a  restrictive  force,  so  far  as 
personal  property  is  concerned.  Cambridge  v.  Bona,  8 
Ves.  14 ;  see  Beeves  v.  Baker,  18  B.  372. 

On  the  other  hand,  a  gift  of  all  the  testator's  property  Property 
m  certain  securities  is  a  gift  of  those  secunties  only.  seouritieB. 
Enohin  v.  Wylie,  1  D.  F.  &  J.  410 ;  10  H.  L.  1. 

But  such  a  gift  may  be  enlarged  to  a  residuary  gift,  if 
the  testator  goes  on  to  state,  that  it  is  his  intention  to  dis- 
pose of  all  his  property  among  the  legatees  in  question. 
Patrick  v.  Yeatherd,  12  W.  R  304. 

It  seems  that  the  express  inclusion  in  the  large  words  of  ExpresB  in- 

cludon  of 
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**^8»        some  particular  property,  which  would  have  passed  without 
wouldhATe  being  expressly  included,  affords  an  argument  for  excluding 
JJJ^j^      from  the  gift  things  ejusdem  generis  with  that  included, 
mention.     Steigncd  V.  Steignes,  Mos.  296. 
Ennmen-       General  words  following  an  enumeration  of  particulars 

tion  of  par-      .  ,  ,  ,  . 

ticuUn      will  prima  facie  have  their  full  force  whether  introduced 

£]^^J^  by  the  word  "  other  "  or  not,  if  a  restricted  construction 

iteiot  th"^'  ^^^'^  cause  an  intestacy.     Arnold  v.  Arnold,  2  M.  &  K 

Utter.        365 ;  Stvinfen  v.  Swinfen,  29  B.  207  ;  Campbell  v.  Prea- 

cott,  15  Ves.  503 ;  Michell  v.  MichMy  5  Mad.  69 ;  Martin 

V.  Glover,  1  Coll.  269 ;  Parker  v.  Marchant,  1  Y.  &  C.  C. 

290 ;  Nugee  v.  ChapwAin,  29  B.  290 ;  Hodgson  v.  Jex,  2 

Ch.  D.  122  ;  see,  too,  Re  Lloyd's  Estate,  2  Jur.  N.  S.  539 ; 

EveraU  v.  Brovme,  1  Sm.  &  G.  368. 

The  fact  that  specific  and  general  legacies  are  given  in 
later  parts  of  the  will  is  not  sufficient  to  restrict  the  general 
words.     In  bonis  Shepheard,  48  L.  J.  P.  62. 

It  is  immaterial  that  certain  things  which  would  have 
passed  under  the  previous  words,  if  read  in  their  large 
sense,  are  subsequently  given  to  the  same  legatee.  Bennett 
V.  Batchelor,  1  Ves.  jun.  63 ;  3  B.  C.  C.  27 ;  Fleming  v. 
Burrows,  1  Russ.  276. 

It  makes  no  difference,  that  the  gift  is  not  strictly 
residuary,  so  that  there  might  possibly  be  property  which 
it  would  be  ineffectual  to  pass.  Hodgson  v.  Jex,  2  Ch.  D. 
122. 

The  word  article,  however,  has  not  the  same  large  sense 
as  goods  or  effects.     CoUiei'  v.  Squire,  3  Rus&  467. 
I^wffe  But  if  it  is  clear  that  the  gift  was  not  meant  to  be 

wordB  con* 

fined  to  residuaiy,  and  the  large  words,  if  not  confined  to  things 

(jiu^  ^jy^dem  generis,  would  carry  the  residue,  they  must  be  so 

^*'**^»  confined. 

if  there  is  1.  This  is  the  case,  if  there  is  an  express  residuary  gift, 

sidnaiy  Woolcomb  V.  Woolcowh,  3  P.  W.  112 ;  Stuaii  v.  Marquis 

^^^  of  Bute.,  1  Dow.  84 ;  Lamphier  v.  Despard,  2  Dr.  &  War. 
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59 ;  MvUvns  v.  Smithy  1  Dr.  &  Sm.  204 ;  Campbell  v. 
M Grain,  I.  R  9  Eq.  397 ;  Waite  v.  Morlandy  13  W.  R 
963 ;  Smith  v.  Davia,  14  W.  R  942. 

2.  So  when  the  residue  has  been  riven  and  the  will  is  ^f  ^*  ", 

^^  ,  clear  that 

then  revoked  so  far  as  relates  to  the  bequest  to  the  residuary  the  gift  in 
legatee  of  the  testatrix's  plate,  linen,  household  goods,  and  waTnor 
other  effects,  these  words  would  be  confined  to  things  J^®*^*1**. 
ejuadeTn  generis.    Hotham  v.  SuMon,  15  Ves.  319.  «7' 

If,  however,  the  revocation  is  of  the  same  enumerated 
things  and  "other  effects  (except  money)/'  the  testatrix 
shows  that  she  considered  things  not  ejusdem  generis 
would  be  included,  and  the  large  words  will  have  their  full 
forca  Hotham  v.  Sutton,  15  Ves.  326 ;  Ivison  v.  Oa^iot, 
3  D.  M.  &  G.  958 ;  see  Steignea  v.  Steignes,  Mos.  296. 
Fleming  v.  Brook,  1  Sch.  &  Lef  318,  is  inconsistent  with 
Hotham  v.  SvMon. 

So,  too,  if  something  stated  to  be  a  portion  of  certain 
specific  property,  together  with  the  testator's  household 
furniture  and  effects  of  what  nature  or  kind  soever,  is  given 
to  a  legatee,  and  the  testator  then  makes  other  gifts,  the 
earlier  gifts  being  clearly  not  residuary  will  only  pass  things 
ejusdem  generis  with  those  enumerated.  Rawlings  v. 
Jennings,  13  Ves.  39. 

And  it  would  seem  that  where  there  is  a  gift  of  certain 
articles  and  all  other  goods  of  whatever  kind  to  a  legatee 
at  the  commencement  of  a  will,  followed  by  dispositions  of 
other  portions  of  the  testator's  property,  and  the  remainder 
of  the  latter  property  is  given  to  the  same  legatee,  it  is 
clear  that  the  first  gift  was  not  meant  to  be  residuary. 
Wrench  v.  JvMing,  3  B.  521. 

So,  too,  a  gift  of  the  remainder  of  the  testator's  money 
and  effects  to  be  expended  in  purchasing  a  suitable  present 
for  his  godson  must  be  read  as  limited  to  things  ejusdem 
generis  with  money.  BoHon  v.  Dunbar,  1  Giff.  221 ;  2 
D.  F.  &  J.  338 ;  30  K  J.  Ch.  8. 
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3.  Or,  again,  the  testator  may  show  by  subsequent 
reference  or  explanation  that  he  meant  only  things 
ejusdem  generis  to  pass.  SvMon  v.  Stuirp,  1  Russ.  149 ; 
see  A,'0,  v.  Wiltshire,  16  Sim.  38. 
Bequest  of  Jn  the  case  of  a  bequest  of  things  in  a  house  where  the 
houae.  house  is  also  given  to  the  legatee,  general  words  follovdng 
an  enumeration  of  particulars  will  more  readily  be  limited 
so  as  to  pass  only  things  ejusdeTri  generis. 

The  mention  of  one  particular  class  of  things,  coupled 
with  general  words,  will  not  cut  down  the  general  words. 

Thus  under  a  bequest  of  furniture  and  other  movable 
goods  in  a  house,  money  will  pass.  Swinfen  v.  Swinfen, 
29  B.  207 ;  Mahony  v.  Donovan,  14  Tr.  Ch.  262,  388 ;  Cole 
V.  Fitzgerald,  3  Russ.  301. 

On  the  other  hand,  if  there  is  a  long  enumeration  of 
particulars,  such  as  furniture,  plate,  linen,  and  the  like, 
followed  by  general  words,  the  general  words  will  be  con- 
fined to  things  ejusdem  generis;  so  that,  for  instance,  money 
in  the  house  would  not  pass.  Trafford  v.  Berrige,  1  Eq. 
Ab.  201,  pi.  4 ;  Boon  v.  Comforth,  2  Ves.  sen.  278 ;  Camp- 
bell v.  M*Orain,  I.  R  9  Eq.  397 ;  Watson  v.  Arundel, 
I.  R.  10  Eq.  299 ;  see  DvMon  v.  HockenhuU,  22  W.  R  701. 

The  argument  in  favour  of  a  restricted  construction  of 
the  general  words  is  strengthened,  if  there  is  anything  to 
show  that  the  testator  intended  the  chattels  in  question  to 
be  enjoyed  with  the  house.  Oibbs  v.  Lawrence,  7  Jur. 
N.  S.  137;  30  L.  J.  Ch.  171;  BradidiY.Ella7nes,lSW.'EL 
128;  10  Jur.  N.  S.  1170, 1231. 

The  same  is  the  case,  if  the  things  given  are  annexed  to 
the  house  as  heirlooms,  a  term  implying  durability.  Hare 
V.  Pryce,  12  W.  R  1072 ;  Fitzgerald  v.  Field,  1  Russ.  427. 

And  in  a  similar  gift  the  fact  that  a  pecuniary  legacy  is 
given  to  the  same  legatee  will  prevent  money  in  the  house 
from  passing  as  goods  and  chattels.  Roberts  v.  Kuffin,  2 
Atk.  113;  Anon,  Prec.  Ch.  8.     See,  too,  ante,  pp.  150, 151. 
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II.  What  Passes  under  a  Eesiduary  Gift. 

Gifts  of  residue  may  be  either  gifts  of  the  residue  of  a  ^^^® 
particular  fund  or  they  may  be  general  residuary  gifts,  guiahed. 
Gifts  of  the  residue  of  a  particular  fund  may  be  either 
gifts  of  the  residue  of  a  fund  over  which  the  testator  has  a 
power  of  appointment,  or  of  a  fund  created  by  the  testator 
for  the  purposes  of  his  will 

1.  As  to  the  residue  of  an  appointed  fund : 

A  gift  of  the  residue  of  a  fund  over  which  the  testator  Residue  of 
has  a  power  of  appointment,  if  not  specific  (see  ante,  pp.  fund. 
1 12,  113),  passes  shares  in  the  fund  the  gift  of  which  lapses 
or  fails.    Fcdkner  v.  Butler,  Amb.  514;  Oke  v.  Heath,  1 
Vea  sen.  134. 

This  is  the  case,  though  the  share  in  question  may  be 
directed  to  fall  into  the  residue  in  certain  events,  which  do 
not  happen.    In  re  Meredith*8  Trusts,  3  Ch.  D.  757. 

It  appears  to  be  immaterial  that  the  residue  is  given  Residue 
only  after  deducting  or  after  payment  of  the  sums  already  payment" 
appointed.    Falkner  v.  Butler,  A*mb.  514 ;  Carter  v.  Tag-  o^l^g^^B. 
gart,  16  Sim.  423;  In  re  Harries'  Trust,  Joh.  199. 

If  it  can  be  shown,  that  by  the  word  residue  the  testator  Specific 
means  no  more  than  the  precise  sum  which  remains  after 
the  other  gifts  are  provided  for,  the  gift  of  the  residue  is 
ID  effect  the  gift  of  a  specific  sum,  and  will  not  carry  lapsed 
shares.    In  re  Jeaffreson's  Trusts,  2  Eq.  276. 

The  case  of  Easwm  v.  Appleford,  10  Sim.  274 ;  5  M.  & 
Cr.  56,  if  it  can  be  supported  at  all,  must  be  supported  on 
these  grounds.     See,  too,  Lahin  v.  Lahin,  13  W.  R  704. 

2.  As   to   the  residue   of  a   particular  portion   of  the  Reddae  of 
testator's  own  property :  part  of 

Where  a  testator  disposes  of  part  of  his  lands  in  a  par-  J^^f 
ticular  parish  to  A.  and  devises  the  residue  of  those  lands  P®rty. 
to  6.,  the  devise  to  B.  is  specific,  and  will  not  carry  a  lapsed 
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share.  In  re  Brown's  Trusts,  1  K.  &  J.  522 ;  Springett 
V.  Jennings,  6  Ch.  533. 
Residue  of  In  the  case  of  personalty,  where  the  testator  cannot  be 
peiBonalty.  Supposed  to  have  in  his  mind  the  distinct  portions  of  which 
the  property  is  composed,  different  rules  apply.  Thus,  if  he 
disposes  of  a  particular  portion  of  his  personalty,  and  then 
gives  the  residue  of  that  portion,  whether  it  is  described 
as  residue  not  otherwise  disposed  of  or  after  payment  of 
the  sums  previously  given,  the  particular  residue  passes 
shares  in  the  property  which  lapse  or  are  invalidly  given. 
De  Trafford  v.  Tempest,  21  B.  564 ;  Aston  v.  Wood,  43 
L.  J.  Ch.  715;  Champney  v.  Davy,  11  Ch.  D.  949. 

A  gift  of  particular  residue  "not  specifically  bequeathed" 
will  not  carry  lapsed  portions  of  the  property,  if  there  is  a 
general  residuary  bequest,  though  the  latter  may  be  given 
with  precisely  the  same  words.     Patching  v.  Bamett, 
28  W.  R.  886,  890. 
General  re-      Upon  the  question  whether  a  gift  of  a  residue  is  a  gift 
residue  of   of  the  general  residue  or  only  of  the  residue  of  a  particular 
hfffund"   fund,  see  Ommaney  v.  Butcher,  T.  &  R  260;  Legge  v. 
AsgiU,  ib,  265  n, ;  Wrench  v.  Jutting,  3  B.  521 ;  Boys  v. 
Morgan,  9  Sim.  289 ;  3  M.  &  Cr.  661 ;  MarJdiam  v.  Ivatt, 
20  B.  579 ;  Jull  v.  Jacobs,  3  Ch.  D.  703. 
3.  As  to  a  general  residue  : 
General         A  general  residuary  gift  passes  everything  not  disposed 

residujurv 

gift.  of,  whether  the  testator  has  not  attempted  to  dispose  of  it, 

or  whether  the  disposition  fails  by  lapse  or  any  other  event. 
Bernard  v.  MinshuU,  Johns.  276. 

It  also  passes  property  attempted  to  be  appointed. 
Spooner's  Trust,  2  Sim.  N.  S.  129. 

And  a  gift  of  general  residue  "  not  otherwise  disposed 
of,"  or  "  not  herein  specifically  bequeathed,"  will  pass  pro- 
perty not  effectually  disposed  of  Green  v.  Dunn,  20  B. 
6 ;  De  Trafford  v  Tempest^  21  B.  564 ;  Patching  v.  Bar- 
nett,  28  W.  R  886,  890. 
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A  residuary  gift  has  even  been  held  to  include  property 
directed  to  be  considered  as  part  of  the  testator's  personal 
estate,  and  to  go  in  a  due  course  of  administration.  Scott 
V.  Moore,  14  Sim.  35. 

Under  a  residuary  devise,  from  which  the  testatrix 
excepted  the  lands  subject  to  the  uses  of  her  marriage 
settlement,  under  which  she  took  an  ultimate  remainder 
in  fee,  it  was  held  that  the  remainder  in  fee  in  lands  con- 
veyed to  the  uses  of  the  settlement  subsequently  to  the 
date  of  the  will  passed.  Hughes  v.  Jones,  11  W.  R.  898 ; 
see  Torrens  v.  Millington,  26  W.  R  753. 

But  the  testator  may  show  an  intention  not  to  include  Intention 
certain  property  in  the  residue  by  reciting,  for  instance,  certoinpro- 
that  it  is  settled  in  a  particular  manner,  though  it  may  ^"^iJ^"^ 
not  be  80  settled.     Circuitt  v.  Perry,  23  B.  275 ;  Harris  ^^^ 
V,  Hams,  I.  R  3  Eq.  610;  Hawkes  v.  Longridge,  29 
L.  T.  N.  S.  449. 

Again,  the  terms  in  which  the  residue  is  given  may  Reddue 
exclude  certain  property  from  it.  reetrictive 

Thus,  if  the  testator  declares  his  intention  of  disposing  ^®^' 
of  certain  property  by  codicil,  a  gift  of  residue  "  not  reserved 
to  be  disposed  of  by  codicil "  does  not  pass  the  reserved 
property  if  no  disposition  is  made  of  it,    Davers  v.  Dewes, 
8  R  W.  40. 

So,  too,  though  a  ''small''  balance  would  include  any  *<  Small  re- 
balance that  may  happen  to  remain  after  making  the  pay-  ™"^  ^' 
ments  directed  by  the  testator,  a  bequest  of  the  ''small 
remainder"  will  not  include  interests  that  lapse.    Pa^e  v. 
Young,  19  Eq.  601 ;  A.-O,  v.  Johnstone,  Amb.  576 ;  see 
Bland  v.  Lamb,  2  J.  &  W.  399. 

Where  property  is  excepted  from  a  residue,  and  the  only  Property 
object  of  the  exception  is  to  make  a  particular  bequest,  ^^ 
which  fails,  the  excepted  property  falls  into  the  residue.  '^^^®' 
Evans  v.  Jones,  2  ColL  516 ;  Wingfield  v.  Newton,  cit  2 
CoU.  520 ;  Thompson  v.  Whitehck,  7  W.  R  625 ;  4  De  G. 
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&  J.  490;  see  Tatham  v.  Vernon,  29  B.  604;  Torrma 
V.  MiUington,  26  W.  R  763. 

Similarly,  if  the  exception  can  be  read  as  intended  only 
to  exclude  the  property  from  a  trust  for  sale  to  which  the 
residue  is  subject^  the  property  excepted  passes  to  the 
residuary  legatees.  James  v,  Irving,  10  B.  276 ;  Dcbaon  v. 
Banks,  32  B.  259. 

On  the  other  hand,  if  the  residue  is  given  chaiged  with 
debts,  and  certain  property  is  exonerated  from  the  charge 
and  excepted  from  the  residue,  it  will  not  pass  with  the 
residue  on  failure  of  the  particular  bequest  Wainvman  v. 
Fidd,  Kay,  507. 
Residne  of     Where  the  residue  itself  is  distributed  in  certain  shares, 

nsidu6. 

and  a  legacy  is  given  out  of  one  of  the  shares,  followed  by 
a  disposition  of  the  residue  of  such  share,  the  legacy  is 
undisposed  of,  if  the  legatee  predeceases  the  testator. 
ShynisheT  v.  Northcote,  1  Sw.  566;  Lloyd  v.  Lloyd, 
4  B.  231. 

So,  where  the  residue  is  given  as  to  one-fourth  on  trusts 
which  fail,  a  gift  of  the  residue  of  that  residue  will  not  carry 
the  lapsed  fourth.    Svm/nwns  v.  RvdaU,  1.  Simu  N.  S.  115. 

A  bequest  of  residue  beyond  a  sum  of  £10,000,  directed 
to  be  set  apart  out  of  the  residue,  will  not  cany  lapsed 
portions  of  the  £10,000.     Oreen  v.  Pertwee,  5  H.  249. 

Where  the  residue  is  given  between  several  persons 
nominatim  as  tenants  in  common,  and  the  gift  to  one  of 
them  is  revoked,  the  gift  of  that  share  lapses,  whether  the 
revocation  be  of  the  share  or  of  the  trusts  of  the  will,  so 
far  as  they  relate  to  the  share.  GressweU  v.  Cheslyn,  2  Ed. 
123;  Ramsay  v.  Shdmerdin^,  L.  R  1  Eq.  129;  Sykes  v. 
Sykes,  4  Eq.  200 ;  3  Ch.  301. 

If  a  share  is  expressed  to  be  revoked  with  a  view  to  put 
the  other  residuary  legatees  on  an  equality  with  the  one 
whose  share  is  revoked,  the  revoked  share  passes  to  the 
others.     Vavdrey  v.  Howard,  2  W.  R  32. 
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Where  the  residue  is  completely  disposed  of,  and  by  a 
subsequent  clause  the  testator  directs  that  another  person 
is  to  take  a  share,  the  effect  of  a  revocation  of  the  latter 
gift  is  to  leave  the  earlier  gift  of  the  whole  residue  effectual. 
Harris  v.  Davis,  1  Coll.  416. 

A  direction  that  a  share  of  residue,  the  trusts  of  which  Direction       | 
fsil  or  which  is  undisposed  of,  should  fall  into  residue  and  be  of  residue 
disposed  of,  or  be  held  and  applied,  or  be  paid  and  divided  ^J^ 
accordingly,  has  in  several  cases  been  held  insufficient  to  residue. 
cany  the  share  to  the  other  residuary  legatees  or  to  pre- 
vent a  lapse  of  any  part  of  the  share.    Hv/rrMe  v.  Shore,  7 
H.  247;  1  a  &  M.  550 ;  Ughtfoot  v.  BurstaU,  1  H.  &  M. 
546 ;  Ee  Beois's  Trusts,  20  W.  R  359 ;   In  re  Barker's 
Estate;  Hetherington  v.  Longrigg,  15  Ch.  D.  635;  In  re 
Savage's  Trusts,  50  L.  J.  Ch.  131. 

In  a  recent  case,  however,  upon  words  which  it  would  be 
very  difficult  to  distinguish  from  those  used  in  the  cases 
above  cited,  it  was  held  that  a  share  directed  to  fall  into 
residue  and  be  paid  according  to  the  trusts  of  the  will,  passed 
to  the  other  residuary  legatees.  Crawsha/w  v.  Crawshaw, 
14  Ch.  D.  817. 

It  would  seem  that  a  share  of  residue,  directed  in  cer- 
tain events  to  sink  into  residue  and  be  paid  accordingly, 
might  very  well  be  divided  in  the  same  way  as  the  residue. 
For  instance,  if  the  residue  is  given  in  thirds,  the  lapsed 
third  would  itself  be  divisible  in  thirds ;  and  if  the  process 
could  be  continued  ad  injmitum  the  other  residuary 
legatees  would,  in  effect,  take  the  whole.  See  Evans  v. 
Field,  8  L.  J.  Ch.  264;  Atkinson  v.  Jones,  Joh.  246. 

Where  one  of  the  residuary  legatees  dies  and  the  testator, 
by  codicil,  confirms  the  will,  except  as  to  any  legacy  lapsed, 
it  has  been  held  that  the  share  of  the  deceased  legatee  is 
undisposed  of.    Re  Ma^y  Wood's  Will,  29  B.  236. 
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CONVERSION. 


I.  What  Amounts  to  a  Direction  to  Convert. 


What 
amounts  to 
a  directioii 
to  convert. 


Direction 
that  land 
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money 
land. 


Direction 
to  divide. 


Power  to 
convert. 


Property  directed  to  be  converted  is  considered  as  that 
species  of  property  into  which  it  is  to  be  converted,  and 
passes  to  a  legatee  or  devisee  as  if  the  conversion  had 
actually  taken  place. 

A  direction  that  land  is  to  be  considered  as  money  or 
vice  verad  will  not  work  a  conversion,  but  an  actual  change 
of  one  form  of  property  into  another  must  be  intended. 
Johnson  v.  Arnold,  1  Ves.  sen.  171 ;  A.-O.  v.  Mangles,  5 
M.  &  W.  120;  Edvmrds  v.  Tuck,  23  B.  268;  3  D.  M.  & 
G.  40. 

A  direction  to  divide  does  not  imply  a  conversion. 
Comick  V.  Pearce,  7  Ha.  477 ;  Lucas  v.  Brandreth,  28  B. 
273. 

But  a  direction  to  get  together  and  divide  among  a  large 
number  of  legatees  property  consisting  of  realty  and  per- 
sonalty and  previously  described  as  scattered  about  and 
not  realised,  coupled  with  a  direction  to  invest  some  of  the 
shares,  is  in  effect  a  direction  to  convert.  Mowei*  v.  Orr^ 
7  Ha.  475. 

A  mere  power  to  convert  will  not  effect  a  conversion. 
Oreenway  v.  Oreenway,  2  D.  F.  &  J.  128. 

Though  if  legacies  payable  in  the  ordinary  course  are 
to  be  paid  after  the  conversion,  the  power  is  in  effect  a 
trust.    BuiTcll  V.  Baskerfield,  11  B.  525. 
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Where  a  conyersion  is  directed,  the  fact  that  the  trustees 
have  a  discretion  as  to  time  will  not  alter  the  general  rule. 
Doughty  v.  BuU,  2  P.  W.  320. 

When  conversion  is  to  take  place  upon  request  the  Conver- 

.  ,      sion  upon 

question  is  whether  the  conversion  was  intended  to  be  request. 
made  in  all  events,  and  the  request  is  only  an  additional 
safeguard,  or  whether  no  conversion    was  intended  till 
request. 

If  the  conversion  is  to  he  upon  request  of  certain 
persons^  and  the  property  is  disposed  of,  whether  converted 
or  not,  there  is  no  conversion  till  the  request.  Taylors 
Settlement,  9  Ha.  596 ;  Davies  v.  Goodhew,  6  Sim.  585. 

On  the  other  hand,  if  there  is  a  general  intention  to 
convert  evidenced  by  the  fact  that  the  limitations  are 
applicable  only  to  the  property  as  converted,  and  by  the 
fact  that  the  conversion  is  to  be  at  the  request  of  certain 
persons,  or  the  survivor  or  the  executors  or  administrators 
of  the  survivor,  the  property  will  be  considered  as  con- 
verted. Thornton  v.  Hawley,  10  Ves.  129 ;  see  Ledimere 
V.  E(irl  of  Ca/rlide,  3  P.  Wms.  211. 

Where  there  is  an  express  trust  to  convert,  a  power  to  Power  to 
continue  any  government  stocks  and  real  securities  willgovem- 
be  confined   to   such   as   are   of  a  permanent  character.  ^^*i^" 
TUJcner  v.  Old,  18  Eq.  422.  where 

,11  there  »■  * 

But  where  the  trust  was  to  convert  such  parts  as  should  trust  to 
not  be  invested  in  the  public  funds  or  government  securi-  ^^^ 
ties,  long  annuities  were  held  within  the  exception,  and 
enjoyable  in  specie.     WUday  v.  Sandys,  7  Eq.  455. 

Where  trustees  have  an  absolute  discretion  to  convert  or  Absolute 
not,  the  property  remains  unconverted  till  the  discretion  is  Jj^^JrteTs. 
exercised.     Polley  v.  Seymour,  2  Y.  &  C.  Ex.  708 ;  Yates 
V.  Yates,  6  Jur.  N.  S.  1023;  Broum  v.  Bigg,  7  Ves.  279  ; 
Bourne  v.  Bourne,  2  Ha.  35. 

Similarly,  where  tnistees  have  an  option  to  convert  either 
into  realty  or  personalty,  the  property  will  be  considered  of 
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that  species  into  which  the  trustees  convert  it     Van  v. 
Bcumett,  19  Ves.  102 ;  Walker  v.  Derme,  2  Ves.  jun.  170 ; 
Rich  V.  Whitfield,  L.  R  2  Eq.  683. 
^^**J^°^      The  option  of  the  trustees  may,  however,  be  controlled 
controlled  by  the  general  intention  expressed  in  the  will.    Thus,  if 
context     ^^6  property  to  be  converted  is  settled  to  uses  exclusively 
applicable  to  realty ;  as,  for  instance,  in  tail  with  remainders, 
the  property  will  be  considered  as  realty  notwithstanding 
the  option.    Earlom  v.  Saunders,  Amb.  241 ;  Hereford  v. 
RaveriJliU,  6  B.  51 ;  Evans  v.  Ball,  38  L.  T.  N.  S.  141 ; 
see  Minors  v.  BaMison,  1  App.  C.  428. 

And  in  such  a  case  an  ultimate  limitation  to  the  testator  s 
right  heirs,  executors,  and  administrators  will  not  prevent 
the  property  being  considered  as  land  with  respect  to  the 
prior  interests.     Cowley  v.  Harstonge,  1  Dow.  361. 

The  fact  that  personalty  which  trustees  have  an  option 
to  convert  is  given  to  a  person,  his  heirs  and  assigns,  is 
not  sufficient  to  limit  the  option  of  the  trustees.  •  Atwdl 
V.  AtweU,  13  Eq.  23. 

But  if  it  is  given  to  a  person  and  his  heirs  for  ever,  the 
property  will  apparently  be  considered  converted  notwith- 
standing the  option  of  the  trustees.  Cookson  v.  Reay,  5 
B.  22 ;  see  12  CI.  &  F.  121. 
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II.  Whether  Conversion  is  Directed  for  all  the 

Purposes  of  the  Will 

1.  Where  realty  is  directed  to  be  converted  and  form 
part  of  the  personal  estate,  it  will  be  subject  to  all  the 
limitations  of  the  personal  estate,  and  will  pass  by  the 
residuary  bequest.  Kidney  v.  CoussmaJcer,  1  Ves.  jun. 
436 ;  Robinson  v.  Governors  of  London  Hospital,  10  Ha. 
19,  27 ;  see  BAght  v.  Larcher,  3  De  G.  &  J.  148  ;  Field  v. 
Peckett,  29  B.  568 ;  qucere,  whether  ColUer  v.  Wakeman, 
2  Ves  jun.  683,  would  be  followed. 
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But  notwithstanding  a  direction  that  moneys  to  arise 
from  a  sale  of  realty  are  to  be  considered  as  part  of  the 
personal  estate,  they  will  not  pass  under  a  gift  of  the 
residuary  personalty,  if  the  residuary  gift  is  followed  by 
a  gift  of  the  moneys  arising  from  the  sale.  Amphlett  v. 
Parke,  4  Russ.  75;  2  R  &  M.  221. 

2.  It  seems  clear  that  under  the  old  law  a  gift  of  the  Gift  of  the 

"  residue  of 

residue  of  the  proceeds  of  sale  of  realty  fell  under  the  the  pro- 

oeeofl  of 

same   rule  as  an  ordinary  residuary  devise,  and  did  not  gale  of 
carry  legacies  given  out  of  -  the  proceeds,  which  f^^^J^^the 
through  lapse  or  otherwise.    Jones  v.  Mitchell,  1  S.  &  St.  oM  l^iw. 
290 ;  Hutcheaon  v.  Hammond,  3  B.  C.  C.  128. 

3.  Upon  the  question  whether  conversion  is  directed  Whether 

,  .  ,     oonyarted 

for  all  the  purposes  of  the  will,  so  that  interests  in  realty 
the  proceeds  of  sale  of  realty  which  are  imdisposed  of  ^^^u^ 
or  fail  by  reason  of  lapse  or  otherwise,  are  intended  to  ^^e**- 
pass  by  a  general  bequest  of  residuary  personalty,  the 
cases  rtkn  into  fine,  though,  perhaps,  not  irreconcileable 
distinctiona 

a.  When  conversion  is  directed  at  the  death  of  a  tenant  Biroction 

.  .to  convert 

for  life,  and  the  proceeds  are  to  be  divided  among  a  class  at  a  oer- 
of  persons  who  at  that  time  may  not  be  in  existence,  or  ^^J^^jJ^ 
may  never  come  into  existence ;  for  instance,  such  of  the  «nong  per- 
children  of  the  tenant  for  life  as  attain  twenty-one,  con-  may  not 
version  is  not  merely  for  the  purpose  of  division,  but  for  existence, 
all  the  purposes  of  the  will,  and  the  property  passes  to  the 
residuary  legatee  as  personalty.     WaU  v.  Colehead,  2  De 
O.  &  J.  683. 

6.  Where  there  is  an  absolute  direction  to  sell  realty  not  -fl)Bolute 

"  direction 

limited  to  any  particular  purpose,  the  surplus  proceeds  to  sell. 
will  pass  to  the  residuary  legatee.    Singleton  v.  Torrdinson, 
3  App.  C.  404,  affirming  S.  C.  nom.  Watson  v.  Amndell, 
LRU  Eq.  58. 

c.  If  the  realty  is  to  be  sold  for  a  particular  purpose,  for  Sale  for 
instance,  to  pay  l^facies,  the  surplus  proceeds  will  not  pass  purpoeea. 

02 
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under  a  gift  of  residuary  personalty.  Maugham  v.  Mason, 
1  V.  &  B.  410. 
®*^  of  a  d  Where  realty  and  personalty  are  once  for  all  blended 
fund  to  be  together,  and  directed  to  be  converted,  interests  undisposed 
of  will  pass  to  the  residuaiy  legatee.  Durour  v.  Motteux, 
1  Ves.  sen.  320 ;  1 S.  &  St  292  n. ;  Byam  v.  MutUou,  1  R  & 
M.  503 ;  Green  v.  Jackson,  5  Russ.  35 ;  2  R  &  M.  238 ; 
Salt  V.  Chattaway,  3  B.  576 ;  Spencer  v.  Wilson,  16  Eq 
601 ;  Court  v.  Bucldand,  45  L,  J.  Ch.  214 ;  Norreys  v. 
Frariks,  I.  R  9  Eq.  18.  d^use  v.  Barley,  3  P.  Wms.  20, 
may  probably  be  accounted  for  on  the  principle  that  the 
gift  of  residue  there  was  not  of  a  real  residue,  but  of  the 
residue  of  a  real  residue.  The  residue  had  in  effect  already 
been  given  among  the  testator's  children,  and  the  sub- 
sequent words  only  indicated  what  shares  in  that  residue 
each  was  to  take,  and  upon  lapse  of  one  of  those  shares  a 
portion  of  the  residue  was  thereby  undisposed  of. 
Realty  e.  But  when  the  realty  directed  to  be  converted  and 

direoted 

tobeoon-  the  personalty  are  the  subject  of  separate  gifts,  and  are 
robject  of^  treated  as  distinct  funds,  the  residuary  bequest  will  not  carry 
EBeparate  interests  undisposed  of  in  the  realty.    Maugham  v.  Mason, 

1  V.  &  B.  410 ;  Hutcheson  v.  Hammond,  3  B.  C.  C.  128. 
Realty  and     /  Intermediate  between  the  last  two  classes  of  cases  falls 
braided  ^  ^  cIass  of  cases  where  the  real  and  personal  estate  are 
but  tr^ted  i)iended  together,  but  the  two  funds  are  treated  as  distinct 

as  distinct  ... 

funds.  and  independent,  in  which  case  the  interests  in  the  realty 
undisposed  of  will  not  pass  to  the  residuary  legatee. 

Thus,  though  realty  and  personalty  are  blended  together 
and  directed  to  be  converted,  if  the  proceeds  of  the  sale 
of  the  realty  are  treated  as  a  separate  fund  for  certain  pay- 
ments, interests  undisposed  of  will  not  pass  under  the  gift 
of  the  residuary  personalty.  Di^con  v.  Dawson,  2  S.  &  St. 
327. 

So,  too,  if  there  is  a  gift  as  well  of  the  residue  of  the 
moneys  to  arise  from  the  sale  as  of  the  residue  of  the 
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personal  estate,  the  latter  residue  will  not  carry  legacies 
given  out  of  the  proceeds  of  sale  which  lapse.  Qravenor  v. 
Hallwm,  Ambl.  643  ;  Cribbe  v.  Rumaey,  2  V.  &  B.  294. 

But  the  fact  that  the  residue  of  the  money  to  arise  from 
the  sale  of  realty  is  expressly  given  will  not  prevent  such 
money  from  passing  under  the  residuary  personalty,  if 
the  residue  of  the  money  is  only  mentioned  as  part  of  the 
enumeration  of  the  things  of  which  the  residuary  personalty 
consiBts.    Ken/neU  v.  Abbott,  4  Yes.  802. 


IIL  Conversion  is  LaoTED  to  the  Pubposes  op  the 

Will. 

Conversion  directed  by  a  testator  is  a  conversion  only  Who  is  en- 
for  the  purposes  of  the  will,  and  all  that  is  not  wanted  for  property 
these  purposes  goes  to  the  persons  who  would  have  been  ^'^^  ^ 
entitled  but  for  the  will.     Therefore,  where  real  and  per-  verted  but 

tmdiBposed 

sonal  estate  is  directed  to  be  sold,  and  afterpayment  of  of  by  the 
debts  and  legacies  the  residue  is  given  to  persons,  some 
of  whom  die  before  the  testator,  the  lapsed  shares  go  pro- 
portionally to  the  heir-at-law  and  next  of  kin.     Ackroyd 
V.  amithson,  1  B.  C.  C.  503. 

A  declaration  that  the  proceeds  of  the  sale  of  realty  are  Declwra- 
to  be  part  of  the  personal  estate  for  all  purposes  will  not  proceeds  of 
deprive  the  heir  of  such  proportion  of  the  proceeds  of^^-yj^p^ 
realty  as  is  undisposed  of,  there  being  no  express  gift  to  ***  ^  P®'" 
the  next  of  kin.     Shallcroaa  v.  WHght,  12  B.  505 ;  Taylor  estate. 
V.  Taylor,  3  D.  M.  &  Q.  190,  overruling  Phillips  v.  Phillips, 
1  M.  &  K.  649. 

Nor  will  a  declaration,  that  the  proceeds  of  the  sale 
shall  not  lapse  for  the  benefit  of  the  heir,  exclude  the  heir, 
if  a  disposition  is  intended  to  be  made  of  the  property. 
FlirU  V.  Warren,  16  Sim.  134 ;  Fitch  v.  Weber,  6  Ha.  145. 

But  if  the  surplus  of  the  sale  of  real  estate  is  directed 
to  be  personal  estate,  and  given  to  the  executors,  they 
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take  in  trust  for  the  next  of  kin.     Countess  of  Bristol  v. 
Hvmgei'foi^d,  2  Vem.  645,  corrected  3  P.  Wms.  194. 
Money  to       The  same  rule  applies  to  the  case  of  money  to  be  in- 

be  inveBted  .  *^  "^ .  . 

in  land,  vested  in  land,  which,  upon  failure  of  the  particular  dis- 
positions, or  any  of  them,  results  so  far  for  the  next  of  kin. 
Cogan  v.  Stevens,  5  L.  J.  Ch.  17 ;  IB.  482,  n. ;  Hereford 
V.  Ra/venhiU,  1  B.  481 ;  5  B.  51 ;  Head  v.  Godlee,  Johns. 
536 ;  Bective  v.  Hodgson,  10  H.  L.  656. 


Where  the 
purpose  of 
the  con- 
version 
wholly 
faib. 


Where  it 
fails  par- 
tiaUy. 


IV.  How  THE  Heir  and  Next  of  Kin  take  Propkrty 

Directed  to  be  Converted. 

1.  Wliere  a  conversion  of  realty  is  directed  and  the 
objects  of  the  conversion  wholly  fail,  the  heir  takes  the 
property  as  realty,  whether  a  sale  has  taken  place  or  not 
Chitty  V.  Parker,  2  Ves.  jun.  271 ;  but  quxre  whether  the 
question  arose  in  this  case.  Davenport  v.  CoUman,  12 
Sim.  610. 

2.  But  where  some  purpose  of  the  will  can  be  answered 
by  a  sale,  where,  for  instance,  there  is  a  tenant  for  life  or 
one  of  several  tenants  in  common  who  survives  the  testator, 
the  heir  takes  the  property  as  personalty.  Wriglit  v. 
Wi^kt,  16  Ves.  188;  Smith  v.  Claxton,  4  Mad.  484; 
Wilson  V.  Coles,  28  B.  215 ;  Hamilton  v.  Foote,  I.  R  6 
Eq.  572. 

Upon  this  principle,  where  a  sum  is  directed  to  be  raised 
out  of  devised  lands  and  is  given  for  life  with  remainders, 
and  the  remainders  fail,  upon  the  death  of  the  tenant  for 
life  the  sum  charged  belongs  to  the  devisee  of  the  land  as 
personalty.    In  re  Newben^'s  Trusts,  5  Ch.  D.  746. 

It  would  seem  that  where  realty,  directed  to  be  con- 
verted, is  only  an  auxiliary  fund  for  payment  of  debts,  and 
the  personalty  is  suflScient  to  satisfy  them,  such  realty  will, 
on  failure  of  all  the  other  purposes,  go  to  the  heir  as  land. 
ChiUy  V.  Parker,  2  Ves.  jun.  271.  (?) 
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But  where  realty  and  personalty  are  given  together  to 
be  converted  and  charged  with  debts,  so  that  the  realty  is 
applicable  pro  ratd,  the  heir  takes  the  realty  as  money  on 
failure  of  all  the  other  purposes  of  the  conversion.  A.-O. 
V.  Lomas,  K  R.  9  Ex.  29. 

It  has  been  said  that  the  testator's  death  is  the  time  at  ^^  ^^^ 

time  it  18 

which  it  must  be  ascertained  whether  the  purposes  for  tobeaaoer- 
which  conversion  is  directed  have  failed  or  not,  and  there-  whether 
fore  if  at  that  time  those  purposes  may  possibly  take  eflect,  L^'^ve 
the  heir  takes  as  money,  though  they  may  subsequently  failed. 
faiL     Carr  v.  CoUiTia,  7  Jur.  165.     The  exact  point,  how- 
ever,  was  not  there  decided,  since,  in  that  case,  conversion 
was  effectual  with  respect  to  the  legacy  of  £1000. 

3.  In  the  same  way  personalty  laid   out   in   land  in  J^?*!?  ^^ 

,         .  ,  be  laid  out 

pursuance  of  a  direction  in  the  will,  but  only  partially  in  land 
disposed  of,  will  go  to  the  next  of  kin  as  land.     Curteis  v.  ^tof  kin 
Wormald,  10  Ch.  D.  172,  overruling  Reynolds  v.  OodUe,  ^  ^^ 
Johns.  536,  582. 


V.   CONVERSION   AS  BETWEEN   TENANT  FOR  !LiFE  AND 

Remainderman. 
When  there  is  no  express  trust  to  convert,  but  a  residue  Conver- 

Bion  of 

of  personalty  is  given  en  masse  to  several  persons  succes-  residuary 
sively,  wasting  property  must  be  converted,  unless  it  appears  ^J^\)  ^ 
from  the  will  that  specific  enjoyment  by  the  tenant  for  life  "^^^^ 
was  intended.     Howe  v.  Lo7'd  DaHmovihy  7  Ves.  137  ;»?<»«• 

_  Bivelv 

Johnson  v.  Johnson,  2  Coll.  441 ;  TliomUm  v.  EUis,  15  B. 
193;  Macdonald  v.  Irvine,  8  Ch.  D.  101. 

And  in  the  same  way  the  tenant  for  life  is  entitled  to 
have  reversionary  property  converted,  though  the  reversion 
is  dependent  upon  his  own  life  interest.  WUkinso'th  v. 
Dimcan,  23  B.  469;  Johnson  v.  Routh,  3  Jur.  N.  S.  1041 ; 
27  L.  J.  Ch.  305 ;  Coun;tess  of  Ilayrington  v.  Atherton,  3 
D.  J.  &  S.  352. 
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WhAtwill       j^  to  what    is    sufficient   evidence   of  intention   that 

entitle  the  i  •  #?     n 

tenant  for  the  property  left  by  the  testator  was  to  be  specifically 

life  to  ape-  ^ 

dfic  enjoy,  enjoyed : 

ment.  Cases  where  the  residue  is  given  to  the  testator's  widow 

of  the        for  the  maintenance  of  herself  and  her  children,  and  after 

* 

^^JJ"^^  her  death  to  the  children,  are  of  course  less  strong  in 
antago-      favour  of  conversion,  than  when  the  interests  of  tenant 

nistia 

for  life    and    remainderman   are   conflicting.      Wearing 

y.  Wearirig,  23  B.99;  MarahcM  v.  Bremner,  2  Sm.  &  G.  237. 

Settlement     So,  too,  where  there  is  an  absolute  gift  to  a  daughter, 

■olnte        which  is  afterwards  cut  down  by  way  of  settlement  to  a 

interest     jjfg  interest,  there  is  a  strong  argument  against  conversion. 

VacheU  v.  Roberta,  32  B.  140. 

The  fact  that  the  residuary  gift  includes  real  estate,  the 

devise  of  which  is  specific,  does  not  entitle  the  tenant  for 

life  to  specific  enjoyment  of  the  residuary  personalty.  Howe 

V.  Lord  DaHrruyvuth,  7  Ves.  137. 

Discretion-     A  discretionary  power  to  convert,  when  trustees  may 

to  oravert  think  fit,  does  not  entitle  the  tenant  for  life  to  the  enjoy- 

t^  nw*  "^®^*  ^^  *'^®  property  in  specie  in  the  meantime.   Wilkinson 

think  fit.    V.  Duncan,  23   B.  469 ;  Llewellyn's  Trust,  29  B.  171 ; 

¥ates  v.  Yates,  28  B.  637 ;  Ccddecott  v.  CaldecoU,  1  Y.  & 

C.  C.  312 ;   Meyer  v.  Simmen^on,  5   De  G.  &  S.  723 ; 

Brown  v.  Odiatly,  L.  R  2  Ch.  751 ;  see  Simpson  v.  Lister, 

4  Jur.  N.  S.  1269. 

Nor  does  a  direction  to  convert  from  time  to  time  for 
payment  of  debts  imply  that  there  is  to  be  a  conversion 
for  no  other  purpose.  Caldecott  v.  Ccddecott,  1  Y.  &  C.  C. 
312,  737. 

But  an  absolute  discretion  to  sell  "such  parts  and  so 
much  as  should  be  necessary"  to  pay  debts,  affords  an 
argument  that  the  tenant  for  life  is  to  enjoy  specifically 
such  parts  as  the  trustees  do  not  sell.  In  re  SeweWs 
Estate,  11  Eq.  80;  see  In  re  Leonard;  Theobald  v.  King, 
29  W.  R.  234, 
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And  if  a  discretion  to  convert  is  given,  "  notwithstand- 
ing "  the  gift  to  the  tenant  for  life,  the  tenant  for  life  will 
be  entitled  in  specie  till  conversion.  BuHon  v.  Mount,  2 
De  G.  &  Sm.  383. 

The  tenant  for  life  is  entitled  in  the  meantime,  if  there 
is  a  direction  to  pay  the  produce  of  any  portion  not 
converted  to  him.  Johnston  v.  Moore,  27  L.  J.  Ch.  453 ; 
McLckie  v.  Mctckie,  5  Ha.  70 ;  Wrey  v.  Smith,  14  Sim.  202 ; 
Moriey  v.  Mendham,  2  Jur.  N.  S.  998 ;  Lean  v.  Lean,  23 
W.  R  484 ;  MiUer  v.  MUler,  13  Eq.  263. 

An  express  power  to  sell  realty  affords  no  argument  for 
the  specific  enjoyment  of  wasting  securities.    Jebb  v.  Tug- ' 
well,  20  B.  84. 

A  power  to  retain  investments  would  not  entitle  the 
tenant  for  life  to  specific  enjoyment.  Porter  v.  Baddeley, 
5  C!k  D.  542. 

But  a  power  to  retain  investments,  or  to  sell  and  invest 
the  proceeds  on  such  securities  as  the  trustees  think  proper, 
has  been  held  sufficient  to  give  the  tenant  'for  life  specific 
enjoyment.     Gray  v.  Siggera,  15  Ch.  D.  74. 

The  tenant  for  life  will  be  entitled  to  enjoy  the  pro-  Where  the 
perty  in  specie  as  it  existed  at  the  death  of  the  testator,  Sa reS- 
where  the  gift  is  not  merely  of  a  residue,  but  there  is  an  ^°?  »Jnipiy 

oxi%  of  spe^ 

enumeration  of  certain  specific  things.  Lord  v.  Godfrey,  <afic  enu- 
4  Mad.  455;  Vaughan  v.  Buck,  1  Ph.  75;  Vincent  v.  things. 
Xewcomhe,  Young,  599 ;  Blann  v.  Bell,  2  D.  M.  &  G.  775 ; 
Hood  V.  Clapham,  19  B.  90;  Bowden  v.  Bowden,  17  Sim. 
65 ;  Boys  v.  Boys,  28  B.  436 ;  Pickering  v.  Pickermg,  4s 
M.  &  Cr.  289 ;  Thurshy  v.  Thurshy,  19  Eq.  395.  MiOs  v, 
MUXs,  7  Sim.  501,  is  not  easily  reconcilable  with  the  other 
authorities. 

And  in  such  a  case  the  fact  that  a  discretionary  power 
to  convert  is  given  makes  no  difference.  Si/nvpson  v.  Lister, 
4  Jur.  N.  S.  1269 ;  BeOiune  v.  Keimedy,  1  M.  &  Cr.  114; 
HuJbbard  v.  Young,  10  B.  203 ;  Thurshy  v.  Thtursby,  supt^a. 
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The  argument,  however,  in  favour  of  specific  enjoyment 
of  things  expressly  enumerated  is  less  strong  where  the 
gift  is  through  the  medium  of  a  trust  Craig  v.  Whed&r, 
29  L.  J.  Ch.  374;  8  W.  R  172. 

On  the  other  hand,  notwithstanding  a  partial  enumera- 
tion of  specific  things,  the  gift  may  in  effect  be  merely 
residuary.    Sutherlamd  v.  Cooke,  1  ColL  894,  where  the 
gift  was  of  '*  all  my  money  in  the  Long  Annuities,  and  in 
all  or  any  other  of  the   public  stocks  or  funds,  ready 
money  and  securities  for  money,  outstanding  debts,  and 
all  the  rest,  residue,  and  remainder  of  my  estate  and 
effects,  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever   the  same  shall  or  may  consist  at  the 
time    of     my    decease,    not    hereinbefore     specifically 
disposed    of,"  to   trustees,  who  were  directed    by  sale 
thereof,  or  of  so  much  as  should  be  necessary  to  pay 
debts,  &c. 
When  the      Again,  though  the  gift  may  be  of  a  pure  residue,  the 
raddue       testator  may  show  that  he  contemplates  specific  enjoy- 
there  may  °^®^*- 
be  Ml  in-        Jn  si,  will  before  the  Wills  Act,  if  the  tenant  for  life  is 

tentfion  to 

give  sped-  to  take  the  rents,  issues,  and  profits,  he  will  be  entitled  to 
ment.        the  specific  enjoyment  of  leaseholds,  if  there  are  no  free- 
holds to  which  the  term  rents  may  apply.     GoodeTumgh  v. 
TremamondOy  2  B.  513;  Cafe  v.  Bent,  5  Ha.  24. 
Use  of  the      But  in  wills  since  the  Wills  Act  the   word  rents,  by 
rents  and   itself,  will  not  have  this  effect  where  it  is  used  with  other 
profits.       words,  none  of  which  have  the  same  specific  force.  Pichcp 
V.  Atkinson,  4  Ha.  624 ;  see,  too,  Booth  v.  Covlton,  7  Jur. 
N.  S.  207. 
Gift  over        If  the  property  is  specifically  given  over  at  the  death  of 
perty  in     the  tenant  for  life,  he  is  entitled  to  enjoyment  in  specie, 
d^h  of    ^^"««  V.  Way,  12  Jur.  958;  18  L.  J.  Ch.  22;  Harris  v. 
the  tenant  Poyner,  1  Dr.  174 ;  CoUins  v.  Collins,  2  M.  &  K.  703  : 

for  life. 

Daglie  v.  Fryer,  12  Sim.  1. 
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A  gift  of  a  specific  part  of  the  residue  at  the  death  of 
the  teuant  for  life  will  entitle  the  tenant  for  life  to  the 
specific  enjoyment  of  that  part  Holgate  v.  Jennings,  24 
B.  623 ;  Macdonald  v.  Irmne,  8  Ch.  D.  101. 

But  this  is  not  the  case  if  the  gift  at  the  death  of  the 
tenant  for  life  is  a  mere  general  gift,  though  it  may  be  of 
something  which  forms  part  of  the  residue  at  the  testator  s 
death.    Lichfield  y.  Baker,  2  B.  481;  13  B.  447. 

An  express  trust  to  convert  at  the  death  of  the  tenant  EzpresB 
for  life  entitles  the  tenant  for  life  to  specific  enjoyment  convert  at 
Alcock  V.  Slaper,  2  M.  &  K.  699 ;  Harvey  v.  Harvey,  5  B.  ^®^^ 
134;  Danid  v.  Warren,  2  Y.  &  C.  C.  290;  Ram  v.  Rowe,  ten«itfar 

life. 

29  B.  276. 

And  where  the  conversion  of  a  portion  is  expressly  post- 
poned for  a  certain  time,  the  tenant  for  life  is  entitled  to 
specific  enjoyment  in  the  meantime.  Oreen  v.  Britten,  1 
D.  J.  &  S.  649. 

Similarly  the  tenant  for  life  is  entitled  where  there  is  a  Power  to 
power  to  sell  with  his  consent,  or  to  renew  leaseholds,  oonsent  of 
Hinvea  v.  Hvnvea,  3  Ha.  611 ;  Hind  v.  Selhy,  22  B.  373 ;  ^  Uf?^* 
Skirving  v.  Williams,  24  B.  275 ;  Crowe  v.  C)^ford,  17  B.  ^  "^^ew 

_  leaseholds. 

507. 

Where  the  tenant  for  life  is  entitled  to  the  enjoyment  Debts 

in  specie  of  the  property  of  the  testator  as  existing  at  his  ^TlbT 

death,  the  debts  must  nevertheless  be  got  in.     Holgate  v. 

Jennings,  24  B.  623. 


VI.   Ck)NV£B8(0N  BY  EVENTS  EXTRANEOUS  TO  THE  WiLL. 

Where  there  is  a  devise  of  lands,  whether  by  words  of  Eflfeot 
specific  or  general  description,  and  the  testator  afterwards  ^°of  a 
sells  the  lands,  the  purchase-money  falls  into  the  personal  ^^^Je? 
residue.       And    an   option  to   purchase,  given    by   the 
testator  after  the  date  of  his  will  and  exercised  after 
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his  death,  has  the  same  eflfect      Weedirig  v.    Weedin-g, 
IJ.  &  H.  424. 

And  where  the  option  to  purchase  is  given  before  the 
date  of  the  will,  the  effect  is  the  same.  Lawea  v.  Bennett, 
1  Cox,  167 ;  Tovmley  v.  Bediaell,  14  Ves.  591 ;  Oocld  v. 
Teague,  7  W.  R.  84;  5  Jur.  N.  S.  116;  ColUngwood  v. 
Row,  26  L.  J.  Ch.  649 ;  see  Edwards  v.  West,  26  W.  R 
507. 

Drant  v.  Vauae,  1  Y.  &  C.  C.  580 ;  Emuss  v.  Smith,  2 
De  O.  &  Sm.  722,  are  not  easily  reconcilable  with  the 
other  authorities.  See  Dart.  V.  &  P.  263,  and  Cooper  v. 
Martin,  L.  R  3  Ch.  47. 

It  makes  no  difference  that  the  purchase-money  is  pay- 
able to  the  testator,  his  heirs,  or  assigns.  Tonmley  v. 
Bedwell,  supra ;   Weeding  v.  Weeding,  supra. 

The  case  Would  be  different,  if  the  purchaae-money  is 
made  payable  to  the  owner  of  the  land.  In  re  Graves' 
Minors,  15  Jr.  Ch.  357. 

The  principle  of  the  cases  above  cited  would  probably 
not  be  extended  to  a  bequest  of  leaseholds  where  the 
lease  is  determinable  upon  notice  and  payment  of  com- 
pensation.    In  such   a   case  the   legatee   has   been  held 
entitled  to  the  compensation  awarded      Coyne  v.  Coyne, 
I.  R  10  Eq.  496. 
Contract        On  the  same  principle,  if  there  is  a  contract  to  purchase 
Wnding  at  realty,  which  is  binding  on  the  testator  at  his  death,  the 
S^'  'd'^k  Purchase-money  is  convei-ted  into  realty,  and  the  heir  or 
though       devisee  is  entitled  to  it,  though  the  vendor  may  retain  a 
quentiy      power  pf  rescission  which  is  actually  exercised  after  the 
readnded    testator's  death.     Whittaker  v.   WhiUuke7\  4  Bro.  C.  C. 

effects  a  ' 

conver.  30;  Gai^nett  v.  Acton,  28  B.  338;  Hudson  v.  Cook,  13 
Eq.  417. 

If,  however,  the  contract  is  not  binding  on  the  testator 
there  is  no  conversion.     Broome  v.  Monck,  10  Ves.  597. 

If  the  heir  adopts  and  carries  into  effect  a  parol  contract 
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of  the  testator  the  land  is  converted,  and  he  is  not  entitled 
to  the  purchase-money.  Frayne  v.  Taylor,  12  W.  R  287 ; 
33  L.  J.  Ch.  228. 

K  the  testator  has  contracted  with  a  builder  for  the  Contract 
building  of  a  house  on  a  piece  of  land  devised  by  him,  the  ^  house. 
devisee  is  entitled  to  have  the  contract  performed  out  of 
the    personal   estate,  whether  the   Court  would   decree 
specific  performance  of  the  contract  or  not.      Cooper  v. 
Jarmariy  3  Eq.  98 ;  see  Be  Tann,  7  Eq.  434. 

The  devisee  is  not  entitled  to  interest  on  the  purchase- 
money  pending  the  completion  of  a  contract  to  purchase 
land.    Puaiey  v.  Puxley,  1  N.  R  509. 

Where  certain  property  is  after  the  date  of  the  will  Conver- 
converted  into  personalty  by  Act    of    Parliament,   the  statutory 
property  passes   as  personalty,  though   the   conveyances  P^^®"* 
required  by  the  Act  may  not  have  been  executed.     Cad- 
man  V.  Cad/man^  13  Eq.  470 ;  see  Frewin  v.  Frewin,  10 
Ch.  610. 

A  notice  to  treat  under  the  Lands  Clauses  Act,  followed  Notice  to 
by  an  agreement  as  to  the  price  to  be  paid,  converts  the 
lands  in  question,  though  there  may  be  no  sufficient  con- 
tract under  the  Statute  of  Frauds.  Ex  parte  Hawkins 
13  Sim.  569 ;  Re  Manchester  and  South/port  Railway,  19 
B.  365 ;  Waits  v.  Watts,  17  Eq.  217. 

A  mere  notice  to  treat  is  not  sufficient  to  effect  a 
conversion,  nor  is  a  notice  to  treat  followed  by  a  state- 
ment on  the  part  of  the  vendor  of  the  sum  he  is  willing 
to  take,  if  he  dies  before  it  has  been  accepted.  Haynes 
V.  Haynes,  1  Dr.  &  Sm.  426 ;  Re  Battersea  Park  Acts ; 
Ex  parte  Arnold,  32  B.  591 ;  see  Coyne  v.  Coyne,  I.  R 
10  Eq.  496. 

And  an  agreement,  if  land  is  taken  under  compulsory 
powers,  to  pay  so  much  an  acre  for  it,  will  not  cause  con- 
version.    Ex  parte  Wcdker,  1  Dr.  508. 

In  cases  where  conversion  takes  place  the  devisee  is, 
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under  section  23  of  the  Wills  Act,  entitled  to  the  rents 
between  the  testator's  death  and  the  completion  of  the 
purchase.     Watt8  v.  Watts,  17  Eq.  217. 

On  the  same  principles,  where  realty  has  been  rightfully 
converted,  whether  by  a  trustee  in  bankruptcy  or  under  a 
decree  of  the  Court,  it  passes  as  personalty,  and  in  the 
latter  case  the  conversion  is  held  to  take  place  as  &om  the 
date  of  the  decree.  Banks  v.  Scott,  5  Mad.  493 ;  Steed  v. 
Preece,  18  Eq.  192 ;  AttuM  v.  DixoTiy  19  Eq.  113. 

Where  more  than  was  necessary  has  been  sold  under  a 

decree,  the  surplus,  it  has  been  held,  retains  its  former 

character.     Cooke  v.  DecUey,  22  B.  196 ;  Jemy  v.  Preston, 

13  Sim.  356 ;  but  see  Steed  v.  Preece,  supra, 

ConTer-         ^g  ^  ^j^^  eflFect  of  the  conversion  of  renewable  lease- 

mon  into 

fee  simple  holds  for  lives  and  years  held  in  qimsi  tail  into  a  fee  under 

of  renew-  ,  ,  _  _        •      ▼   ▼%    x»  .^-^  -r    ^ 

able  lease-  statutory  powers,  see  Moms  v.  Moms,  I.  R  6  C.  L.  73  ; 
to^jLii^^  ife.  7,  p.  295 ;  In  re  Dane's  Estate,  I.  R.  10  Eq.  207 ; 
^^  Batteste  v.  MavmseU,  I.  R  10  Eq.  314. 
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CHAPTER  XXII. 

GIFTS  TO   PEBJBONM  DESIGNATE  AND   TO   PERSONS 
FILLING  A  CERTAIN   CHARACTER. 

I.  Fob  the  purpose  of  ascertainlDg  the  persons  to  take  What  evi- 
dence IB 
onder  certain  names  and  descriptions,  evidence  is  admis-  admissible. 

sible :  firstly,  of  all  the  facts  known  to  the  testator  at  the 
time  of  making  his  will ;  secondly,  of  any  peculiar  names 
or  phrases  which  the  testator  was  in  the  habit  of  using, 
whether  nicknames  or  names  erroneously  applied  to  cer- 
tain objects,  provided  in  the  latter  case  there  are  no  per- 
sons to  whom  the  names  correctly  apply,  and  for  this 
purpose  any  documents  or  writings  of  the  testator,  in- 
cluding a  prior  will,  are  admissible.  Reynolds  v.  Whitan, 
16  L.  J.  Ch.  434 ;  see  Fdtham's  Trusts,  1  K.  &  J.  632 ; 
Oregorj^s  WUl,  34  B.  600. 

Evidence  is  also  admissible  of  the  objects  the  testator 
was  likely  to  benefit :  evidence,  for  instance,  to  which  of 
two  societies,  both  insufficiently  answering  a  certain  de- 
scription, the  testator  was  in  the  habit  of  subscribing. 
KiLverfa  Trusts,  12  Eq.  183 ;  7  Ch.  170. 

K  among  the  objects  thus  shown  to  be  known  to  the  Penon 
testator  there  is  some  one  who  fully  answers  the  descrip-  answering 
tion  in  the  will,  evidence  to  show  that  another  person  was  ^*^ 
meant  is  not  admissible.   Delmare  v.  RobeUo,  1  Ves.  jun.  ^^  take 
412 ;  3  B.  C.  C.  446 ;  Holvies  v.  Custance,  12  Ves.  279 ;  ^^!^ 
In  bonis  Fed,  2  P.  &  D.  46. 

A  l^atee  is  sufficiently  described  by  his  firsif  Christian 
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name^  or  even  by  initials.     Mostyn  v.  Mostyn,  5  H.  L.  155 ; 
Abbot  V.  Mas8ie,  3  Ves.  148. 
Bat  not  if       It  is,  On  the  other  hand,  perfectly  clear  that  the  mere 
known  to^'  ^^^^  ^^  ^  person  fully  answering  to  the  description  in  the 
Sto*^       will  (the  description  being  of  a  pet^aorut  designata)  will  not 
entitle  him  to  take  under  it  if  it  appears  from  the  admis- 
sible  evidence   that   the  testator  was  not  aware  of  his 
existence.     Therefore,  under  a  gift  to  Elizabeth,  daughter 
of  Mary  Beynon,  or  to  my  nephew  Joseph,  neither  Elizabeth, 
an  illegitimate  daughter,  nor  a  nephew  called  Joseph,  will 
take  if  it  appears  that  the  testator  was  not  aware  of  their 
existence.     Doe  d,  ThoTnas  v.  BeyTion,  12  Ad.  &  E.  431 ; 
Grant  v.  Ghunt,  L.  R.  5  C.  P.  380,  727. 
Evidence        The  testator  may  have  habitually  called  certain  persons 

of  nick~ 

name,  &c.,  OT  things  by  peculiar  names  by  which  they  are  not  com- 
BiWe™**     monly  known,  and  of  this  evidence  is  admissible;  thus, 
where  the  gift  was  to  Catherine  Earnley,  evidence  was 
admitted  to  show  whom  the  testator  was  in  the  habit  of 
calling  by  that  name.     Beaumont  v.  Fell,  2  P.  Wms.  141 ; 
Masters  v.  Masters,  1  P.  Wms.  421 ;   Dowset  v.  Sweet, 
Ambl.  175  ;  Lee  v.  Pain,  4  Ha.  251 ;  Kell  v.  Charmei\  23 
B.  195. 
But  not         But  if  the  testator  merely  designates  legatees  by  letters 
to  explain  having  no  reference   to  their  names,  there  is  a  patent 
ambi^ty.  stmbiguity   which   may  not  be    explained    by  evidence. 
Clayton  v.  Nugent,  13  M.  &  W.  200 ;  SvZlivan  v.  Sullivan^ 
I.  R  4  Eq.  457. 
Blanks  Where  a  blank  is  left  for  the  name  of  a  legatee,  no 

wJpHed.  evidence  of  intention  is  admissible,  and  the  gift  is  void 
for  uncertainty.  Winn  v.  Littleton,  2  Ch.  Ca.  51 ;  Baylis 
V.  Attorney-General,  2  Atk.  239 ;  Hunt  v.  Hm%  3  Bro.  C. 
0.  311 ;  Taylo7*  v.  Richardson,  2  Dr.  16. 

Where,  however,  there  is  a  clear  gift  to  a  certain  class, 
and  an  intention  is  expressed  of  including  or  excluding 
certain  persons  whose  names  are  left  in  blank,  the  clause 
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of  inclusion  or  exclusion  only  is  void  for  uncertainty,  and 
the  gift  to  the  class  is  good.  Illingworth  v.  Cooke,  9  Ha. 
37 ;  Gill  y.  Bagdiaw,  L.  R  2  Eq.  746. 

But  if  the  testator  goes  on  to  define  the  class  by  name, 
and  inserts  the  names  of  persons  who  cannot  alcme  be  said 
to  constitute  the  class,  leaving  blanks  for  other  names,  the 
gift  is  void  for  uncertainty ;  for  instance,  if  the  gift  be  to 
my  nephews  and  nieces,  John  and  Nanny,  followed  by  a 
blank,  John  and  Nanny  not  satisfying  the  description 
nephews  and  nieces.     Greig  v.  Maiiin,  5  Jur.  N.  S.  329. 

The  fact  that  a  blank  is  left  for  the  Christian  name,  or 
for  the  surname,  of  the  legatee  will  not  avoid  the  legacy  if 
there  Ls  no  doubt  to  whom  the  rest  of  the  name  applies. 
Price  V.  Page,  4  Ves,  680 ;  Phillips  v.  Barker,  1  Sm.  &  G. 

582,  where  the  gift  was  to Davis,  daughter  of  S.  Davis, 

and  the  testator  knew  only  of  one  daughter  at  the  date  of 
the  will.  In  bonis  De  Rosaz,  2  P.  I).  66 ;  see  Re  Gregson's 
Ti-u8ts,  12  W.  R.  935. 

II.  Where  the  legatee  is  inaccurately  named  or  described,  In»«5ar»te 

Q6icnp* 

SO  that  there  is  no  one  who  fullv  answers  the  name  ortion. 
description,  the  Court  will  if  possible  gather  from  the  con- 
tents of  the  will  and  the  surrounding  circumstances  who 
was  meant  Ryall  v.  Hannam,  10  B.  536;  Camoys  v. 
Blundell,  11  Sim.  467 ;  1  Ph.  279 ;  1  H.  L.  778;  StHnger 
v.  Gardiner,  27  B.  35 ;  4  De  G.  &  J.  468 ;  Douglas  v. 
Fdl(yws,  Kay,  114;  Dooley  v.  Mahon,  I.  R  11  Eq.  299; 
In  re  Twohill,  3  L.  R  Ir.  21 ;  Patching  v.  Bamett,  28 
W.  R  886. 

In  determining  whether  a  legatee  fully  answers  the 
description,  the  whole  will  must  be  considered.  Thus 
though  there  may  be  a  person  precisely  answering  to  the 
name  given  by  the  testator,  it  may  appear  from  other  parts 
of  the  will  that  that  person  could  not  have  been  intended. 
Charter  v.  CluiHer,  L.  R.  2  P.  &  D.  315 ;  ib.  7  H.  L.  364 ; 
In  re  WolveHon  Mmigaged  Estates,  7  Ch.  D.  197. 
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Name  ac- 
curate, 
super- 
added de- 
scription 
inaccurate. 


Name  in- 
accurate, 
super- 
added de- 
scription 
accurate. 


Equivoca- 
tion. 


Tiie  fact  that  a  legatee  has  once  been  accurately 
described  will  not  prevent  his  taking  another  gift  under  a 
less  full  or  an  inaccurate  description.  Doe  d.  Morgan  v. 
Morgan,  1  Cr.  &  M.  235  ;  Careless  v.  Careless,  19  Ves.  604 ; 
1  Mer.  884. 

But  it  will  if  the  two  descriptions  are  so  different  as  to 
raise  a  strong  probability  that  the  same  legatee  cannot 
have  been  meant.     Lee  v.  Pain,  4  Ha.  254. 

If  a  legatee  is  mentioned  by  name  and  an  erroneous 
description  is  added,  the  name  will  prevail  if  there  is  a 
person  fully  answering  to  the  name  and  no  one  to  answer 
the  description.  Veritas  nomlnis  toll  it  erroi'em  demon- 
stratiatiis.  i>sta mien  v.  Standen,  2  Ves.  jun.  5H9  ;  C  B.  P.  C. 
193  ;  Doe  d.  Gains  v.  Rouse,  5  C.  B.  442 ;  Re  Blachimn, 
16  B.  377;  Re  Ingle's  Trmis,  11  Eq.  578. 

Similarly,  if  there  is  no  one  to  answer  the  name,  a  person 
satisfying  the  description  will  tike.  Pitcairne  v.  Erase, 
Finch,  403 ;  DovMet  v.  Sweet,  Amb.  175  ;  Parsons  v.  Par- 
sons, 1  Ves.  jun.  266;  Garth  v.  Meyrick,  1  B.  C.  C.  30; 
Doe  d.  Cook  v.  Danvers,  7  East,  229. 

III.  If  there  are  several  persons  who  accurately  answer 
the  whole  description,  there  is  an  equivocation,  and  evidence 
of  the  testator's  intention  is  admissible.  Lord  Cheney's 
Case,  3  Rep.  p.  137,  foL  68a.;  Doe  d.  Morgan  v.  Morgan, 
1  Cr.  &  M.  235 ;  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129 ; 
Doe  d.  Allen  v.  Allen,  12  A.  &  E.  451 ;  Jones  v.  Newman, 
1  W.  Bl.  60;  Jefferies  v.  MicheU,  20  B.  15. 

And  if  part  of  the  description  applies  equally  to  two 
persons  and  the  rest  of  it  applies  to  no  one,  the  portion 
which  has  no  application  may  be  considered  away,  so  as 
to  raise  an  equivocation  and  make  evidence  of  intention 
admissible.  Price  v.  Page,  4  Ves.  680 ;  Still  v.  Hoste,  G 
Mad.  192 ;  Careless  v.  Careless,  19  Ves.  604 ;  1  Mer.-  384. 
These  cases  are  referred  to  this  head  by  Lord  Abinger,  C.  B., 
in  Doe  d.  Hiscock  v.  Hiscock,  5  M.  &  W.  363,  370 ;  but 
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qvboere  whether  Pi'ice  v.  Page  was  not  a  case  of  equivoca- 
tion strictly,  and  whether  the  latter  two  cases  were  not 
mere  eases  of  misdescription.  At  any  rate,  in  them  no 
evidence  of  intention  proper  was  ofifered,  but  only  evidence 
of  surrounding  circumstances. 

To  raise  a  case  of  equivocation  it  is  sufScient,  if  two  Efiuivoca. 
persons  equally  answer  the  description  in  a  popular  sense,  m-ise 

Thus  a  father  and  son  both  equally  answer  the  descrip-  JJl^^Ly. 
tion  John  Smith,  though  properly  speaking  the  son  is  John  "^""/^^ 
Smith  the  younger.    Jotus  v.  Newman,  1  W.  Bl.  60.  answer  th© 

So  a  person  whose  name  was  W.  M.  and  one  whose  name  gcription 
was  W.  J.  R  B.  M.  wrere  both  held  equally  to  answer  the  ^^^  ^^"'^ 
description  W.  M.,  since  a  man  is  popularly  known  by 
his  first  Christian  name.     Bennett  v.  Marshall,  2  E.  &  J. 
740. 

It  makes  no  diflference  that  the  will  itself  shows  that  The  will 

may  on  the 

there  are  two  persons  equally  answering  a  given  description,  face  of  it 

__^  ft 

For  instance,  if  there  is  a  gift  to  G.  Q.,  son  of  J.  G.,  another  ^"^o* 
to  G.  G.,  son  of  G.  G.,  and  a  third  to  G.  G.,  son  of  G.  fq^ivoca- 

tion. 

Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129. 

But  parol  evidence  is  not  admissible  to  show  to  which 
of  two  antecedents  in  the  will  a  word  of  reference  is  to  be 
referred,  if,  for  instance,  two  Ann  CoUins's  have  been  men- 
tioned, and  there  is  a  gift  to  the  said  Ann  Collins.  Fox  v. 
CoUtTia,  2  Ed.  107 ;  Castledon  v.  Tumei\  3  Atk.  257. 

No  case  of  equivocation  arises  if  it  can  be  gathered  from  An  appa- 
Ihe  will  which  of  several  persons  equally  answering  the  of  cquiFo- 
name  is  meant,  as  in  a  devise  to  M.  W.,  my  brother,  and  to  ^*|.^°^*^ 
Simon,  mv  brother's  son — the  son  of  the  brother  just  men-  plained 

"  bv  lilio  will 

tioned  being  clearly  indicated.     Doe  d,  Westlake  v.  West-  itself 
lake,  4  B.  &  Aid-  57 ;  Healy  v.  Healy,  I.  R  9  Eq.  418. 

And,  similarly,  if  a  legatee  has  once  been  accurately 
described,  and  the  same  name  is  afterwards  mentioned 
without  the  description,  evidence  is  not  admissible  to  show 
that  a  different  legatee  of  that  name  was  meant.     Webber 
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V.  Corhetty  16  Eq.  515 ;  Richardson  v.  WcUaon,  4  B.  &  Ad. 
787. 

But  the  case  is  different  if  there  is  first  a  gift  to  A.  B. 

and  then  a  gift  to  A.  B.  of  X.,  and  there  are  two  A.  B.'s, 

one  of  X.  and  one  not    Doe  d,  Morgan  v.  Moryan,  1  Cr.  & 

M.  235. 

Whether        Further,  it  is  clear  that  if  there  were  a  gift  to  "  my 

nephews  , 

proper  and  nephews  "  as  a  class,  evidence  that  the  testator  generally 
nephews  applied  the  terra  to  his  wife's  nephews  would  not  raise  a 
*"  ^*^     case  of  equivocation  so  as  to  make  evidence  of  intention 

eqaalJy  ^ 

nephews,  admissible  as  between  nephews  proper  and  wife's  nephews. 
Beachcroft  v.  Beachcroft,  1  Mad.  430,  which  may  be  cited 
to  the  contrary,  so  far  as  it  cannot  be  upheld  ex  visceribus 
of  the  will,  has  been  generally  disapproved. 

It  is  equally  clear  that  if  the  testator  at  the  date  of  his 
will  had  only  a  wife's  nephew  called  Joseph,  the  subsequent 
birth  of  a  brother  s  son  called  Joseph  would  not  entitle  the 
latter  to  take  under  a  gift  to  my  nephew  Joseph.  And 
the  result  would  be  the  same  if  the  testator  at  the  date  of 
his  will  was  not  aware  that  his  brother  had  a  son  called 
Joseph.  Doe  d.  Thomas  v.  Beynon,  12  Ad.  &  E.  431 ; 
Gh^ant  v.  Grant,  L.  R.  5  C.  P.  380,  ib.  727.  My  nephew 
Joseph  is  clearly  persona  designata,  and  the  question  then 
is,  whom  did  the  testator  mean  to  point  out  ? 

Evidence  of  intention,  though  in  fact  admitted  in  Crrant 
V.  Grant,  was  not  necessary  for  the  decision,  since  the 
testator  cannot  have  meant  to  benefit  a  person  of  whose 
existence  he  was  not  aware,  under  a  particular  name  and 
description,  and  therefore  a  case  of  equivocation  cannot  be 
said  there  to  have  arisen. 

Whether  evidence  of  intention  would  be  admissible  if 
the  testator  was  aware  at  the  date  of  his  will  that  both  his 
brother  and  his  brother-in-law  had  sons  called  Joseph  is 
doubtful,  though  the  judgment  in  Grant  v.  Orarvt  seems  to 
imply  that  it  would. 
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IV.  If  there  is  a  gift  by  name,  with  a  particular  descrip-  Caaewhere 
tion  superadded,  and  there  is  some  one  who  answers  to  the  deBcription 
name  and  some  one  who  answers  to  the  description,  no  o^e  ^^reon 
evidence  of  intention  is  admissible.    Doe  d.  Hi&cocka  v.  f"^  P^ 

to  another. 

Hiscocks,  5  M.  &  W.  363 ;  Bemasconi  v.  Atkinson,  10  Ha. 
345 ;  Charter  v.  Charter,  L.  R  2  P.  &  D.  315,  ib.  7  H.  L. 
364. 

In  some  cases,  if  there  is  nothing  to  point  out  one 
person  more  than  the  other,  the  gift  will  be  void  for 
uncertainty.  Thomas  v.  Thomas,  6  T.  R.  671 ;  Drake  v. 
Drake,  8  H.  L.  172.    See  Cope  v.  Henshxm,  35  B.  420. 

In  such  cases  the  rule  that  the  name  is  to  prevail 
against  an  error  of  dentonstration  can  only  apply  if  it  is 
dear  that  the  error  is  in  the  demonstration.  And  there- 
fore either  the  name  or  the  description  will  prevail,  ac- 
cording as  it  is  reasonably  certain  that  the  mistake  is 
more  likely  to  be  made  in  the  name  than  in  the  descrip- 
tion, or  vice  vei'sd. 

If  the  gift  is  to  A.  B.,  second  son  of  C.  D.,  and  A.  B.  Gift  to  A., 

Bocond  son 

is  the  third  son,  and  there  is  nothing  either  in  the  will  or  of  B., 
in  the   relations   of  the   second   and  third   sons  to  the  J^^^ 
testator  to  point  out  one  more  than  the  other,  the  name  will  «>»  ^^  B. 
prevaiL    Doe  cL  Chevalier  v.  Huthwaite,  8  Taunt.  306  ;  2 
Moo.  304 ;  see  3  B.  &  Aid.  632 ;  Pryce  v.  Newholt,  14 
Sim.   354;  OarlaTid  v.  Beverley,  9  Ch.  D.  213;   In  re 
Lyon's  Trusts,  48  L.  J.  Ch.  245 ;  see,  too,  Fai-rer  v.  St 
Cathtrme's  CoU^y  16  Eq.  19. 

But  it  may  appear  from  the  will  or  the  relations  of  the 
second  and  third  son  to  the  testator,  or  from  the  fact  that 
one  of  the  sons  was  otherwise  provided  for,  whether  the 
name  or  description  was  erroneous.  Thus,  if  one  of  the 
two  was  godson  or  well  known  to  the  testator,  the  other 
not,  the  former  takes.  Bemasconi  v.  Atkinson,  10  Ha. 
345 ;  Chregary's  Will,  34  B.  601 ;  Hodgson  v.  Clarke,  1  D. 
F.  &  J.  394. 
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So  if  the  testator,  after  a  limitation  to  A.  B.,  the  second 
son  of  C,  limits  remainders  to  the  third  and  fourth 
sons  and  so  on,  the  argument  is  strong  that  the  descrip- 
tion and  not  the  name  was  to  prevail.  Bixidshaw  v. 
Bradshaxv,  2  Y.  &  C.  Ex.  72  ;  Keeld  v.  Neeld,  W.  N.  1878, 
219. 

But  this  argument  was  held  not  to  apply  where  the 

limitations  were  to  R.  G.  fourth  son  of  Q.  Q.  in  fee  in 

case  he  should  attain  twenty-one,  but  if  he  should  die 

under  that  age  to  the  fifth  son  in  fee,  and  so  on ;  and 

accordingly  R.  H.  G.,  the  third  son,  took.     GiHett  v.  Gane, 

10  Eq.  29. 

Where  the      If,  on   the  other  hand,  the  description  is  such  as  to 

is  careful    particularise  a  certain  person,  and  to  leave  no  doubt  as 

rateit*^   to  which  of  two  pcrsons  was  meant,  the  description  will 

prevailB.     prevail.     Smith  v.  Coney,  6  Ves.  42 ;  Lee  v.  Pain,  4  Ha. 

253 ;  Adams  v.  Jones,  9  Ha.  485  ;  Charter  v.  Charter,  L. 

R.  2  P.  &  D.  315  ;  ib.  7  H.  L.  364. 

And  though  there  may  be  a  person  answering  to  the 

name,  if  there  are  in  the  will  expressions  which  show  that 

he  could  not  have  been  meant,  the  case  falls  under  the 

same  head,  and  it  becomes  a  question  whether  the  name 

or  the  description  is  to  prevail.     Charter  v.  Charter,  L.  R. 

2P.  &D.  315;  ib,7B..  L.  364. 

Where  the      If  the  description  is  such  as  itself  to  supply  a  motive 

suppUes  a**  for  the  gift,  the  description  will  prevail.     Nnnn*s  Trxists, 

rootive^for  19  gq.  331 ;  see  Re  Fry,  22  W.  R.  679, 813;  Re  Blayney's 

""^  *      Trust,  I.  n.  9Eq.  413. 


B.  Gifts  to  Persons  Filltng  a  Certain  CHARAcrER. 

Gift  to  a  The  mere  fact  that  a  gift  is  made  to  a  named  legatee  in 
a^rtein^  a  certain  character,  as  for  instance  to  my  wife  A.,  does  not 
character,   avoid  the  legacy  if  the  legatee  does  not  happen  to  fill  the 
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character.    Schloss  v.  Sttebel,  6  Sim.  1 ;    Giles  v.  Oil^s, 
1  Keen,  685 ;  Be  Pitfs  WiU,  27  B.  576. 

If  the  legatee  fraudulently  assumed  the  chaiUcter  for 
the  purpose  of  deceiving  the  testator,  and  procuring  a 
legacy,  the  question  of  fraud  must  be  raised  in  the  Court 
of  Probate.  A  Court  of  Construction  has  no  jurisdiction 
to  go  into  the  question  of  fraud  where  the  will  has  once 
been  proved.  Meluis/i  v.  Milton,  3  Ch.  D.  27,  overruling 
Kenndl  v.  Abbott,  4  Yes.  802;  Wilkinson  v.  Joibghin, 
L.  R  2  Eq.  319 ;  see  Riditon  v.  Cobb,  5  M.  &  Cr.  145 ; 
and  see  ante,  pp.  22,  69. 

Upon  the  question  whether,  under  a  gift  of  a  legacy  to  Servants*. 
each  of  the  testator's  servants,  servants  who  are  in  the 
testator's  service  at  the  date  of  the  will,  but  quit  it  before 
his  decease,  are  entitled  to  the  legacy,  there  are  two  cases 
apparently  directly  opposed.  Probably  the  later  authority, 
in  which  they  were  held  entitled  to  the  legacy,  would  be 
followed.  Jones  v.  Henley,  2  Ch.  Rep.  162 ;  Parser  v. 
Marchant,  1  Y.  &  C.  C.  290. 

The  word  servants  is  not  necessarily  confined  to  servants 
living  in  the  house.  It  has  been  held  to  include  a  farm- 
bailiff,  a  gardener  and  under-gardener,  and  a  house-steward. 
BnUing  v.  ElHce,  9  Jur.  936 ;  Thrupp  v.  CoUett,  26  B. 
147 ;  Armstrong  v.  Clavering,  27  B.  226. 

Such  persons  as  stewards  of  Courts,  a  coachman  provided 
by  a  job  master,  or  a  boy  occasionally  employed,  are  not 
included  under  the  term  servants.  Tovmshend  v.  Wind- 
ham, 2  Vem.  546;  CkUcott  v.  Bromley,  12  Ves.  114; 
Thrupp  v.  Colhit,  26  B.  147. 

The  term  domestic  servants  would  it  seems  exclude  out-  Domestic 
door  servants.    Ogle  v.  Morgan,  1  D.  M.  &  G.  359. 

If  the  gift  is  of  a  year's  wages  it  will  be  limited  to  Gift  of  a 
servants  hired  by  the  year.    Booth  v.  Dean,  1  M.  &  E.  wi^es, 
660 ;  Blackwell  v.  Penm^nt,  9  H.  551 ;  Bredin  v.  Waldron, 
4  Ir.  Ch.  334. 
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A  bequest  to  the  two  servantA  who  shall  be  living  with 
me  at  my  death,  has  been  held  to  go  to  all  living  with  the 
testator  at  his  death,  though  there  may  have  been  only  two 
at  the  date  of  the  will.  Sleech  v.  Torrington,  2  Ves.  sen. 
560. 

Under  a  bequest  to  servants  "living  with  me  at  my 
decease/'  servants  who  have  been  wrongfully  discharged 
before  the  testators  death,  or  voluntarily  leaving  the 
service,  or  dismissed  on  account  of  the  testator's  lunacy, 
are  not  entitled  to  anything.  Darhw  v.  Edwards,  1  H. 
&  C.  547  ;  Re  Sevres*  Estate ;  Venes  v.  Marriotty  10  W.  R 
751 ;  31  L.  J.  Ch.  519;  In  re  HaHley's  Trusts,  26  W.  R 
590. 

But  a  servant  who  at  the  testator's  death   has  tem- 
porarily  left  his   house  and   is  to    return  to  service  is 
entitled  to  the  legacy.     Herbert  \\  Reid,  16  Ves.  481. 
Gift  to  the      In  wills  under  the  Wills  Act  a  gift  to  the  testator's 
^0,  wife  must  mean  the  person  calling  herself  his  wife  at  the 

date  of  the  will,  as  a  second  marriage  operates  as  a 
revocation  of  the  will,  and  therefore  a  deceased  wife's  sister 
may  take  under  the  description  of  the  testators  wife. 
PraU  V.  Matthew,  22  B.  328 ;  PitVs  Will,  27  B.  576 ;  5 
Jur.  N.  S.  1235. 

But  primd  facie  wife  means  lawful  wife.    Davenport's 

Trusts,  1  Sm.  &  G.  126. 

Gift  to  the      PrimA  facie  a  gift  to  the  wife  of  A.  who  has  a  wife 

third  per-   living  at  the  date  of  the  will  goes  to  that  wife  and  no 

other.    Boreham  v.  Bignall,  8  Ha.  131 ;  Bui^ow's  Trusts, 

10  L.  T.  N.  S.  184. 

At  any  rate  this  is  the  case  if  there  is  anything  to  show 
that  the  testator  referred  to  a  person  known  to  him,  by 
adding,  for  instance,  the  epithet  "beloved."  Niblock  v. 
Oarrett,  1  R  &  M.  629. 

And  when  a  daughter  has  been  described  as  wife  of 
A.,  a  subsequent  gift  to  her  husband  means  that  husband 


son. 


HUSBAND   AND  WIFE.  217 

only.    Biyan's  Ti-ust,  2   Sim.   N.   S.    103;    Franks  v. 
Brooker,  27  B.  635. 

But  a  gift,  after  a  life  interest  to  a  son,  amongst  the 
wife  of  the  son  (in  case  she  should  survive  him)  and  all 
and  every  the  children  of  the  son,  has  been  held  to  include 
a  second  wife,  though  there  was  a  wife  living  at  the  date  of 
the  will,  as  it  would  include  children  by  a  second  marriage. 
In  re  Lyne'a  Trust,  8  Eq.  65 ;  but  see  FiHh  v.  Fiekien,  22 
W.  R  622. 

And  a  direction  that  in  case  of  the  bankruptcy  of  any 
of  the  legatees  for  life,  their  shares  should  be  applied  for 
the  benefit  of  the  wife  and  children  of  such  legatees 
during  the  remainder  of  the  life  of  the  legatee,  will  in- 
clude a  second  wife  of  one  of  the  legatees  who  was  mar- 
ried at  the  date  of  the  will ;  the  direction,  being  applicable 
to  several  legatees,  some  of  whom  were  not  married,  show- 
ing that  no  particular  wife  was  intended.  Longwoiih  v. 
Bellamy,  40  L.  J.  Ch.  513. 

But  a  similar  direction  ns  to  the  share  of  one  legatee 
who  was  married  at  the  date  of  the  will  will  not  include  a 
second  wife.    Boreham  v.  Bignall,  8  Ha.  131. 

If  there  is  no  person  answering  the  description  at  the  Gift  to  the 
date  of  the  will  or  the  death,  the  gift  vests  indefeasibly  in  ^^nwho 
the  first  person  who  answers  the  description.    Radford  wj^n^ar- 
V.  WiUis,  12  Eq.  105,  7  Ch.  7  ;  see  Peppin  v.  Bechford,  3 
Ves.  570. 

As  to  the  effect  of  a  divorce  upon  a  gift  to  a  husband 
and  wife  during  their  joint  lives,  see  Knox  v.  Wells,  2  H, 
&  M.  674. 

''  If  an  estate  be  made  of  land  to  a  husband  and  wife  Gifts  to 
and  to  a  third  person,  in  this  case  the  husband  and  wife  and  wife 
have  in  law  in  their  right  but  the  moiety."    Littleton,*^^^^^^ 
sec.  291.  The  same  rule  applies  to  personalty,  and  it  makes 
no  diSerence  whether  the  bequest  is  a  joint  tenancy  or  a 
tenancy  in  common. 

Thus  a  bequest  to  A.  and  B.  his  wife  and  C.  as  tenants 
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in  common  goes  in  moieties  to  A*  and  his  wife  and  to  C. 
Wylde'8  Estate,  2  D.  M.  &  G.  724.     . 

But  a  similar  bequest  during  their  lives  and  the  life  of 
the  survivor  of  them,  and  after  the  death  of  the  snn-'ivor 
over,  would  be  enough  to  show  that  the  wife  was  to  take  a 
separate  interest    Marckant  v.  Cragg,  31  B.  398. 

If  the  bequest  is  to  A.,  B.  and  C.  and  the  wife  of  C. 
equally,  the  second  "and "  is  looked  upon  as  a  svicopula, 
and  the  property  goes  in  thirds.  Bricker  v.  Whatley,  1 
Vern.  232. 

So,  too,  if  the  gift  is  to  A.,  his  wife  and  children,  the 
husband  and  wife  take  one  share.  GoMoni  v.  Whieldont, 
11  B.  170;  Atcheson  v.  AtclvesoHy  ib,  485. 

But  a  very  slight  evidence  pf  intention  that  the  wife  is 
to  take  a  separate  share  has  been  held  sufficient  to  pre- 
vent the  rule ;  thus,  if  the  words  are  to  A.,  B.,  C  and  his 
wife  as  tenants  in  commou,  husband  and  wife  take  several 
shares.  Warrington  v.  Warringtmi,  2  Ha.  54,  where  the 
husband  and  wife  were  equally  of  kin  to  the  testatrix ;  see, 
too,  Payne  v.  Wagner,  12  Sim.  184. 

And  apparently  if  the  words  are  to  my  son-in-law  B. 
and  my  daughter  P.  his  wife,  their  executors,  administra- 
tors, and  assigns,  both  take  equally — the  gift  not  being  to 
husband  and  wife,  but  to  son-in-law  and  daughter-in-law. 
A,'0.  V.  Bacchus,  9  Pr.  30;  11  Pr.  547. 

Possibly  the  rule  of  the  unity  of  husband  and  wife  would 

not  be  applied  to  a  husband  and  wife  living  under  a  foreign 

law,  which  recognises  the  separate  existence  of  the  wife. 

Bias  V.  De  Livera,  5  App.  C.  123. 

Meaning        Whether  a  gift  to  unmarried  children  is  a  designatio 

oftheword 

unmutied  personarum  or  not  depends  on  the  language  of  the  will. 

glf^.  Thus,  a  gift  to  the  son  and  unmarried  daughters  of  A. 

goes  to  the  daughters  unmarried  at  the  date  of  the  will, 
the  gift  to  the  son  showing  that  particular  persons  are 
meant.  Hall  v.  Roheiison,  4  D.  M.  &  G.  781 ;  see  Elliott 
V.  EUiott,  11  Ir.  Ch.  482. 
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Where  the  gift  designates  a  class  ascertainable  at  the 
testators  death,  the  subsequent  marriage  of  one  of  the 
class  will  not  avoid  the  gift.  Jubber  v.  Jubber,  9  Sim. 
503 ;  see  Blagrove  v.  Coore,  27  B.  138. 

As  to  whether  unmarried  in  a  direct  gift  means  never 
having  been  married  or  not,  see  Thistleihwayie's  Trusts,  1 
Jur.  N.  S.  881 ;  24  L.  J.  Ch.  713 ;  Dal/rymple  v.  HaU,  29 
W.  R.  421. 

A  gift  to  "a  son"  of  a  person  will,  it  seems,  go  to  the  Gift  to  "a 
son  living  at  the  date  of  the  gift,  if  there  is  one.     Povwil 
V.  Davies,  1  B.  532. 

If  there  is  no  son  living  it  goes  to  the  first  sou  born 
afterwards,  if  he  survives  the  testator.     Pcnuell  v.  Davies, 

1  B.  532 ;  Aahbumer  v.  Wilson,  17  Sim.  204 ;  see,  too, 
Itu88ell  V.  Russell,  12  Jr.  Ch.  377. 

A  gift  to  one  of  a  class,  as  to  one  of  the  sons  of  a  person,  Gift  to  one 

of  a  cIabb 

is  void,  though  only  one  member  of  the  class  may  happen  is  void, 
to  be  living  at  the  death  of  the  testator.     Strode  v.  Russell, 

2  Vem.  621,  624;  In  bonis  Baylis,  1  Sw.  &  T.  613;  In 
bonis  BlachweU,  2  P.  D.  72 ;  see  Beaxichant  v.  Usticke, 
W.  N.  1880, 14. 

The  natural  meaning  of  first  or  second  son  is  first  or  Gifts  to  a 
second  in  order  of  birth.  Bea)iS[»on. 

1.  No  difHculty  arises  where  all  the  sons  born  are  living 
at  the  testator's  death,  or  where  no  sons  have  then  been 
bom.  In  the  latter  case,  the  first  or  second  son  bom  after- 
wards will  take.  See  Driver  v.  Frank,  3  Mau.  &  S.  25 ;  . 
8  Taunt  468;  Alexander  v.  Alexander,  16  C.  B.  59; 
Bennet  v.  Bennet,  2  Dr.  &  Sm.  266. 

The  second  bom  son  will  take  as  second  son,  though  his 
elder  brother  may  die  before  he  is  born.  Traffm^d  r. 
Ashton,  2  Vera.  660. 

2.  If  there  is  a  first  son  at  the  date  of  the  will  it  seems 
probable  that  he  would  take  as  persoTia  designata,  Saun- 
ders \,Richardso^\,  18  Jur.  714 ;  see  Re  Hanns,  2  W.R  689. 
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Meaning 
of  the 
terms 
elder  and 
younger. 


So,  too,  if  there  were  a  first  and  second  son  living  at  the 
date  of  the  will  the  second  son  woald  probably  take  under 
the  description  second  son.  Whether  the  second  son  at  the 
date  of  the  will  whose  elder  brother  had  died  would  take 
as  second  son,  qwcBve, 

3.  If  a  first  or  second  son  is  dead  at  the  date  of  the 
will  the  term  will  mean  first  or  second  son  at  the  testator  s 
death.  King  v.  Bennett,  4  M.  &  W.  36;  Thompson  v. 
Thompson,  1  Coll.  388, — where  the  provisions  of  the  will 
were  confirmed  by  a  codicil  after  the  death  of  the  first  bom 
son. 

4.  If  a  first  or  second  son  is  bom  after  the  date  of  the 
will  and  dies  in  the  testator's  lifetime,  a  first  or  second  sur- 
viving son  will  take.    Lom/ix  v.  Holmdon,  1  Ves.  sen.  290. 

But  this  is  not  the  case  if  the  testator  contemplates  the 
possibility  of  lapse  and  provides  for  it ;  for  instance,  by  a 
gift  to  the  seventh  or  youngest  child  of  a  person  who  at 
the  date  of  the  will  had  six  children.  West  v.  Loi*d  PHmxite 
of  Ireland,  2  Cox,  258;  3  B.  C.  C.  148. 

The  terms  elder  and  younger  in  wills  must  primd  facw 
be  considered  as  used  in  their  strict  sense  as  applicable 
to  age,  and  not  in  the  figurative  sense  of  anterior  and 
posterior  in  order  of  limitation  of  estates.  ScarisbHek 
y.Lord  Skdmersdale,  4  Y.  &  C.  Ex.  78;  2  H.  L.  167; 
Lyddon  v.  Ellison,  19  B.  565 ;  Livesey  v.  Livesey,  2  H.  L. 
419. 

In  the  case  of  limitations  of  real  estate  devised  for  life 
with  remainders  in  tail,  the  natural  meaning  of  eldest  son 
is  first  bom  son.   Baihurst  v.  Errin^gton,  2  App.  C.  698, 709. 

Therefore,  under  a  devise  to  the  eldest  son  of  A-  for  life 
with  remainder  to  his  first  and  other  sons  successively  in 
tail,  with  remainder  to  the  second  and  other  sons  of  A. 
successively  in  tail,  if  the  first  bom  son  of  A.  dies  in  the 
testator's  lifetime  without  issue,  A.'s  second  son  takes  an 
estate  tail.    Meredith  v.  Treffry,  12  Ch.  D.  170. 
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The  term  eldest  son  may  mean  only  son,  as  youngest 
child  may  mean  only  child.  Tuite  v.  Birmingham,  L.  R 
7  H.  L  034 ;  Enie)y  v.  England,  3  Ves.  232. 

If  the  testator  contemplates  a  younger  son  as  becoming 
eldest,  or  if  the  eldest  were  dead  at  the  date  of  the  will, 
eldest  son  can,  of  course,  not  mean  first  born  son.  Hervey- 
Baihurst  v.  Stanley,  4  Ch.  D.  251 ;  S.  C.  sub.  nom. 
Bathurst  v.  Errington,  2  App.  C.  698. 

A  clause  shifting  estates  in  the  event  of  a  younger  son 
becoming  the  eldest  son  of  his  father  applies  only  to  a  son 
becoming  the  eldest  in  his  father's  lifetime.  Bathurst 
V.  Errington,  2  App.  C.  698. 

When  a  testator  has  made  dispositions  in  favour  of  his  Next  sur- 
sons,  arranging  them  in  a  descending  order  of  birth  with  ^^*^««>'^- 
a  gift  over  of  their  respective  shares  in  certain  events  to 
"  my  next  surviving  son/'  the  next  younger  son  takes 
under  this  description.     Eastwood  v.  Lockwood,  L.  R 
3  Eq.  487. 

In  the  case  of  a  bequest  of  personalty,  whether  imme- 
diate or  in  remainder,  to  the  eldest  child  of  a  person,  the 
eldest  child  living  at  the  testator's  death  will  take,  though 
he  may  not  have  been  the  eldest  at  the  date  of  the  will. 
Re  Harris'  Trust,  2  W.  R  089. 

With  regard  to  the  period  at  which  the  class  of  younger  The  cIms 
children  is  to  be  ascertained —  dhUdren^ 

If  there  is  an  immediate  gift  to  younger  children  the  J?i**tj^'" 
class  will   be  aBcertaincd   at  the  testator  s  death,  and   a  the  period 

of  V<!8tiDff. 

child  who  after  that  time  becomes  eldest  will  not  be 
excluded.  Coleman  v.  Seymour,  1  Ves.  sen.  209 ;  Umbers 
V.  Jaggard,  9  Eq.  201. 

Similarly,  if  the  gift  is  to  younger  children  who  attain 
twenty-one,  a  child  who  is  a  younger  child  when  it  attains 
twenty-one  will  take,  though  it  may  afterwards  become 
eldest  Adams  v.  Roberts,  25  B.  658.  The  decision  in 
Matthews  v.  Paul,  3  Sw.  328,  may  be  supported  on  the 


222 


GIFTS   TO   PEBfiONiE  DESIGNATiE. 


Contrary 
intention. 


Gift  to 
a  class  of 
younger 
children 
upon  a 
contin- 
gency. 


Meaning  of 
"entitled." 


ground  that  the  son  excluded  was  the  eldest  at  the  time 
of  vesting  as  well  as  at  the  time  of  distribution. 

In  the  same  way  an  eldest  son  to  be  excluded  will  be 
ascei-tained  at  the  time  of  vesting  and  not  at  the  time  of 
distribution.  Sandeman  v.  Mackenzie,  1  J.  &  H.  013; 
Adams  v.  Basil,  8  Sc  405;  6  Bing.  N.  C.  164;  T/ieed's 
Settlement,  3  K.  &  J.  37o ;  Adams  v.  Adams,  25  B.  642. 

The  testator  may,  however,  show  that  the  persons  filling 
the  character  of  eldest  or  youngest  children  were  to  be 
ascertained  at  the  time  of  distribution  by  contemplating, 
for  instance,  the  possibility  that  several  persons  succes- 
sively might  become  eldest  sons  after  the  time  of  vesting. 
Boides  v.  Bowles,  10  Ves.  177  ;  Livesey  v,  Livesey,  2  H.  L. 
419 ;  Madden  v.  Ikin,  2  Dr.  &  S.  207. 

Where  the  gift  is  to  younger  children  upon  some  con- 
tingency, the  cases  are  conflicting. 

If  there  are  no  children  surviving  when  the  contingency 
happens  the  gift  goes  to  the  representatives  of  those  who 
died  in  the  lifetime  of  an  elder  brother.  Lady  Lincoln  v. 
PelJiam,  10  Ves.  166. 

If  there  are  children  living  when  the  contingency 
happens,  Ellison  v.  Airey,  1  Ves.  sen.  Ill,  and  Hall  v. 
Hewer,  Amb.  204,  are  direct  authorities  for  saying  that 
the  eldest  child  is  to  be  then  ascertained,  and  not  before. 
See,  too,  Stevens  v.  Pile,  30  B.  284. 

But  now  it  would  probably  be  held  that  the  class 
ought  to  be  ascertained  at  the  time  when  the  interests 
become  transmissible,  and  it  was  so  decided  in  Bt^an  v. 
Collins,  16  B.  14.  See,  too,  Sandem'  Trust,  L.  R.  1  Eq. 
675. 

The  exclusion  from  a  class  of  a  child  "  entitled  "  to 
certain  property  means  primd  facie  entitled  in  possession. 
Chm^ley  v.  Loveland,  33  B.  189  ;  12  W.  R.  187 ;  Umbet^  v. 
Jaggard,  9  Eq.  201. 

See  further  as  to  the  construction  of  similar  clauses  of 


ELDER  AND  YOUNGER  SON.  223 

exclusion,   Wyndham  v.  Fane,  11  Ha.  287;  Johnson  v. 
Faulds,  5  Eq.  268 :  Re  GryWs  Trust,  6  Eq.  589. 

When,  however,  the  testator  has  placed  himself  in  loco  ^^  ^^fj^. 
parentis,  and  shows  an  intention  to  provide  portions  for  mn  means 

ft  son  tak* 

younger  children,  the   rule    established   with   regard   to  ing  the 
marriage  settlements,  that  elder  son  means  a  son  taking  ^^^^ 
the  bulk  of  the  estate,  and  younger  son  a  son  unprovided 
for,  applies  to  wills,  as  well  in  the  case  of  personalty  as  of 
realty.     Bayhijs  Settlement,  9  Eq.  491 ;  6  Ch.  690. 

In  such  cases  the  rule  is  that  where  the  bulk  of  an 
estate  is  settled  in  strict  settlement,  and  by  the  same 
settlement  portions  are  provided  for  younger  children, 
no  child  taking  the  bulk  of  the  estate  by  virtue  of  the 
limitations  in  strict  settlement  shall  take  any  benefit 
from  the  portions.  Macoubrey  v.  JoTies,  2  K.  &  J.  684", 
690. 

Even  in  marriage  settlements,  however,  this  constniction 
will  not  be  adopted,  unless  it  appears  upon  the  face  of  the 
instrument  that  the  exclusion  had  reference  to  the  fact  of 
the  person  to  be  excluded  taking  other  property.  Re 
Theed's  SetUetnent,  3  K.  &  J.  375;  Hen^ey-Bathurst  v. 
StafUey,  4  Ch.  D.  251,  262. 

The  time  for  asceitaining  who  fills  the  character  of 
eldest  son  is  the  period  of  distribution,  but  he  need  not 
then  be  entitled  to  the  settled  estate  if  he  has  substan- 
tially had  the  benefit  of  it.  Colliv^gwood  v.  Stanhope, 
L.  R  4  H.  L.  43. 

And  a  younger  son  who  at  that  time  has  become  the  Yt.unger 
eldest,  and   takes  the   estate  will  be   excluded   from   ameanBan 
portion,  though  the  portion  may  have  already  vested  in  ^^  *«k'ng 
him.     Gray  v.  Earl  of  Limerick,  2  De  G.  &  S.  370;  estate. 
Ridiards  v.  RicJiards,  Johns.  754;  Baviea  v.  Huguenin, 
1  H.  &  M.  730;  Swinburne  v.  Swinburne,  17  W.  R.  47; 
see  LeaJce  v.  Leake,  10  Yes.  476 . 

If,  however,  the  eldest  son  is  excluded  not  as  eldest  son. 
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but  by  name,  the  rule  does  not  apply.     Wood  y.  Wood, 

4  Eq.  48. 
^^  ^^         There  may,  however,  be  circumstances  showing  that  the 
eldest  ton  eldest  son  is  to  be  ascertained  at  some  other  time  than 

ifl  to  be  ftS' 

certained    the  period  of  distribution;  for  instance,  at  the  time  of 

vesting.  J^  mere  gift  over  to  take  effect  on  a  younger  son  be- 

coming an  eldest  before  attaining  twenty -one  will  not  alter 
the  rule.     Bayley's  Settlement,  9  Eq.  491 ;  6  Ch.  590. 

But  if  there  is  a  clear  intention  that  the  portions  are  to 
vest  indefeasibly  before  the  time  of  distribution,  the  elder 
son  is  ascertained  at  the  time  of  vesting.  Whidham  v. 
Graham,  1  Russ.  331 ;  see  Ex  parte  Smyth,  12  Ir  Ch.  487 ; 
Be  Rivers  SetOemeiit,  40  L.  J.  Ch.  87. 
Under  The  further  question  arises  in  what  manner  the  younger 

a  son  muBt  child  must  be  entitled  to  the  estate  in  order  to  be  excluded 

take  the      n  _x- 

family  ea-    *rom  a  portion. 

*rd*  to  be  "^  second  son,  becoming  an  eldest  son,  but  prevented 
excluded  from  taking  the  estate  by  a  recovery  suffered  in  the  life- 
tion.  time  of  his  brother,  is  entitled  to  share  in  portions  pro- 

vided by  the  settlement  for  younger  children.  Tennisoii 
v,  Moore,  13  Ir.  Eq.  424;  Spencer  v.  Spencer,  8  Sina.  87; 
Macoubrey  v.  Jones,  2  K.  &  J.  684 ;  Adams  v.  Beck,  25 
B.  648,  overruling  Peacocke  v.  Pares,  2  Kee.  689. 

So,  too,  a  younger  son  succeeding  to  the  reversion  of 
the  settled  estates,  not  under  the  settlement  creating  the 
portions,  but  by  descent  or  by  devise,  is  not  within  the 
rule,  and  does  not  lose  his  right  to  a  portion.  Sing  v. 
Leslie,  2  H.  &  M.  68 ;  Admris  v.  Beck,  25  B.  648. 
An  elder        Qn  the  other  hand,  as  a  younger  child  becoming  elder 

son  not  ,  .  , 

taking  the  is  excluded  from  taking  a  portion,  so  an  elder  child  not 
may  be  taking  the  estate  is  admitted  to  a  portion.  IhjJce  v.  Doidge, 
entitied  to  g  Ves.  Sen.  203. 

a  portion. 

And  if  he  dies  before  the  period  of  distribution  his 
representatives  are  entitled,  whether  the  exclusion  is  of 
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the  eldest  son  for  the  time  being,  or  not.  EUiaon  v. 
ThoTnas,  2  Dr.  &  Sm.  Ill ;  1  D.  J.  &  S.  18 ;  Davies  v. 
Huguenin,  1  H.  &  M.  730;  SwmbuTTie  y.  SwinburTie,  17 
W.  R  47. 

An  elder  son  has  been  included  under  the  expression  Gift  to 
second  and  other  sons,  in  cases  where  the  probability  was  other  aons 
that  the  elder  had  been  left  out  by  mistake.   Langaton  v.  ^g'^jjy^ 
Langston,  8  Bl.  N.  S.  16 ;  2  CI.  &  F.  194 :  BhMs  Estate,  included  a 
19  W.  R  765 ;  Tavemcyr  v.  Onndley,  32  L.  T.  N.  S.  424.  already. 

But  this  construction  will  not  be  adopted  when  there  are 
sufficient  reasons  for  the  exclusion  of  the  elder  son.  Bir- 
miTigham  v.  Tuite,  I.  R  7  Eq.  221 ;  L.  R  7  H.  L.  634. 
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CHAPTER  XXIIL 

CONSTRUCTION  OF  GIFTS   TO  CHILDREN. 

A.  Illegitimate  Children. 

Children  I.  "  The  description  child,  son,  issue,  every  word  of  that 
timate  species,  must  be  taken  primd  facie  to  mean  legitimate 
chUdren.  qY^q^^  gQ^^  q^  issue : "  per  Lord  Eldon,  Wilkinson  v.  Adam, 
1  v.  &  6.  422.  And  it  may  be  stated  as  a  general  rule 
that  where  there  is  a  bequest  to  children  without  anything 
on  the  face  of  the  will  to  show  that  the  testator  meant  by 
children  illegitimate  children,  and  there  is  a  possibility  at 
the  date  of  the  will  of  legitimate  children  to  satisfy  the 
terms  of  the  bequest,  evidence  dehors  the  will  will  not  be 
admitted  to  prove  that  the  testator  may  or  must  have 
meant  illegitimate  children.  Durrant  v.  Friend,  5  De 
G.  &  S.  343 ;  Re  Davenport's  Trusts,  1  Sm.  &  G.  126  ; 
Re  OverhiWs  Trusts,  1  Sm.  &  G.  362 ;  Medworth  v.  Pope, 
27  Beav.  71  ;  Warner  v.  Warner,  15  Jur.  141 ;  20  L.  J. 
Ch.  273 ;  and  see  Gabb  v.  Prendergast,  1  K.  &  J.  439 ; 
Godfrey  v.  Davis,  6  Ves.  43 ;  Kenebd  v.  Scrafton,  2  £ast, 
530 ;  Harris  v.  Lloyd,  T.  &  R.  310 ;  Mortimer  v.  West,  3 
Russ.  370 ;  Baghy  v.  MoUard,  1  R.  &  M.  581 ;  Stvaime  v. 
Kennerley,  1  V.  &  B.  469 ;  Meredith  v.  Farr,  2  Y.  &  C. 
C.  525. 

The  same  rule  applies  where  the  words  next  of  kin  are 
used.     Rp  Standleys  Estate,  L.  R.  2  Eq.  303. 

In  the  will  of  a  Jew  domiciled  in  England,  children 
must  mean  legitimate  children  according  to  English  and  not 
according  to  Jewish  law.    Levy  v.  Sol<mion',  25  W.  R.  842, 
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In  the  case  of  a  gift  to  the  children  of  a  person  having  a 
foreign  domicile,  the  children  need  not  be  legitimate  accord- 
ing to  English  law,  if  they  are  legitimate  according  to  the 
law  of  their  parents*  domicile.  In  re  0oodman*8  Trusts, 
14  Ch.  D.  619 ;  reversed  on  appeal,  overruling  so  far  as 
conti^  In  re  Wright's  Trusts,  2  K.  &  J.  595 ;  Boyes  v. 
Bedale,  1  IL  &  M.  798.  See  /n  re  Wilson's  Ti^usts, 
L.  R  1  Eq.  247 ;  ti.  3  a  L.  55. 

In  the  absence  of  direct  evidence  of  the  marriage  of  the 
parents  of  the  children,  it  may  be  proved  by  reputation. 
LyU  V.  EUwood,  19  Eq.  98 ;  Collins  v.  BiAop,  48  L.  J. 
Ch.  31. 

11.  But  under  the  description  of  child,  son,  issue,  and  ^  ^^.?* 
similar  words,  illegitimate  children  may  take  if  they  have  giiamate 
acquired  the  reputation  of  being  children  of  the  person  in  may  take. 
question  in  the  following  cases : 

1.  If  lookine  at  the  circumstances  existing  at  the  date  '^en 

.  ...  .   .  .  there  is  no 

of  the  will  there  is  no  possibility  of  legitimate  children  to  possibility 
satisfy  the  terms  of  the  bequest  mate* ' 

(a)  I^  for  instance,  the  bequest  is  to  the  children  of  A.  <^*>**<^'*"- 
now  living,  and  A.  has  only  illegitimate  children,  they  would 

take.    Dover  v.  Alexander,  2  Hare,  282,  per  Wigram,  Y.-C. 

(b)  So  if  it  appears  from  the  language  of  the  will  that 
children  living  at  the  date  of  the  will  are  meant,  and  there 
are  only  illegitimate  children  then  living,  they  will  take. 

Thus  in  HoU  v.  Sindrey,  7  Eq.  170,  there  was  a  bequest 
to  the  testator's  ''daughter  Mary,  the  wife  of  John  Lattimer," 
and  after,  her  death  "  unto  all  aud  every  the  child  or  children 
of  his  said  daughter  begotten  or  to  be  begotten."  It 
appeared  that  Mary  was  not  the  lawful  wife  of  John  Lat- 
timer,  and  that  the  testator  was  not  aware  of  this  fact. 
Stuart,  V.-C,  held  that  illegitimate  children  born  at  the 
date  of  the  will  were  sufficiently  described  by  the  words 
"children  begotten.'  See,  too.  In  re  Dixon,  2  Jur.  N.  S. 
970 ;  Gabb  v  Prendergast,  1  K.  &  J.  439. 

Q2 
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And  in  Savagey.  Robertson,  7  Eq.  176,a  bequest  to  "my 
sister,  Mary  Robertson,  and  her  two  youngest  daughters," 
Mary  Robertson  being  a  spinster,  was  held  a  sufficient 
designation  of  her  two  youngest  ill^timate  daughters. 
See  Hartley  v.  Tribber,  16  B.  510  ;  Laker  v.  HorderTi,  1 
Ch.  D.  644. 

A  direction,  however,  to  divide  property  into  shares 
corresponding  in  number  with  the  number  of  legitimate 
and  illegitimate  children  of  a  person  at  the  date  of  the 
will,  is  not  in  itself  a  sufficient  indication  that  illegitimate 
children  then  living  are  meant  to  be  included,  since,  if 
before  the  testator's  death  one  or  more  of  the  children  had 
died,  the  division  prescribed  by  the  will  would  have  been 
inapplicable.  Cartwrigkt  v.  Vavdry,  5  Ves.  530 ;  In  re 
Wella'  Estate,  6  Eq.  599. 

(c)  If  the  gift  is  to  the  children  of  a  deceased  person  who 
had  only  illegitimate  children,  the  illegitimate  children 
take.  Lord  Woodkousdee  v.  Dalrymple,  2  Mer.  419; 
Edmunds  v.  Fessey,  29  Beav.  233. 

(d)  If  the  gift  is  to  the  children  in  the  plural  of  a  deceased 
person  who  had  only  one  legitimate  child  and  one  or  more 
illegitimate  children,  they  will  all  take  in  order  to  satisfy 
the  plural  number.  OiU  v.  Shelley,  2  R  &  M.  336 ;  Leigh 
V.  Byron,  1  Sm.  &  G.  486 ;  but  see  Hart  v.  Ihirand,  3 
Anstr.  684. 

If,  however,  it  does  not  appear  on  the  face  of  the  wiU 
that  the  person  to  whose  children  the  bequest  is  given  was 
dead  at  the  date  of  the  will,  and  the  testator  was  not  a  near 
relation,  it  will  not  be  presumed  that  he  knew  of  the  death, 
but  evidence  will  be  admitted  to  show  that  he  was  aware 
of  it.  See  Herbert' a  Trusts,  IJ.  &  H.  121 ;  Milne  v.  Wood, 
42  L.  J.  Ch.  645. 

(g)  The  description  "  children"  will  also  be  taken  to  mean 
illegitimate  children  when  the  gift  is  to  the  children  of 
two  persons  who  cannot  by  any  possibility  have  legiti- 
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mate  children  between  them.    Bayley  v.  Snelham,  1  S.  & 
St.  78. 

(/)  And  it  seems  that  a  bequest  by  an  unmarried  man  or 
woman  to  his  or  her  children  must  mean  illegitimate 
children,  because  every  will  since  the  Wills  Act  made  by  a 
man  or  woman  is  revoked  by  his  or  her  marriage  (see  sec. 
18),  and,  therefore,  none  but  illegitimate  children  could  by 
any  possibility  take  under  it.  See  Pratt  v.  Matthew,  22 
Beav.  328 ;  and  Clifton  v.  Goodbun,  6  Eq.  278. 

But  under  a  gift  to  the  children  of  a  living  person,  when  ^'^■■ 
there  is  no  evidence  on  the  face  of  the  will  to  show  that  rafficieiit 
illegitimate   children   are    intended,   legitimate   children  iUegiti- 
alone  will  take.    And  this  will  be  the  case —  Sdldren 

Though  the  person  whose  children  are  to  be  benefited 
has,  at  the  date  of  the  will,  only  illegitimate  children,  and 
at  the  testator's  death  there  is  no  possibility  of  any  others. 
Godfrey  v.  Davis,  6  Ves.  43;  Re  Davenport's  Trusts,  1 
Shl  &  G.  126 ;  Kelly  v.  Hammond,  26  B.  36 ;  Doi-in  v. 
Dorin,  L.  R.  7  H.  L.  568'. 

It  will  also  be  the  case,  though  the  person  to  whose 
children  a  gift  is  bequeathed  has,  at  the  date  of  the  will, 
only  illegitimate  children,  and  is,  whether  from  old  age 
or  other  causes,  never  likely  to  have  any  others.  Re 
OverhHUs  Trust,  1  Sm.  &  G.  862;  Paul  v.  Children, 
12  Eq.  16. 

There  are,  however,  two  cases  in  which  this  rule  has  not  ^^^J^- 

t'iggoU, 

been  followed.    Fraser  v.  Piggott,  You.  354,  before  Lord  Beaehcroft 
Lyndhurst ;  and  Beaehcroft  v.  Bea>chcroft,  before  Sir  Thomas  croft  dis- 
Plumer,  M.  R.,  1  Mad.  430.    In  the  former,  after  a  bequest  """""^ 
to  the  testator's  grandchildren,  being  children  of  his  sons, 
whether  bom  in  wedlock  or  not,  there  was  a  gift  of  residue 
to  his  two  sons,  and  if  either  died  his  moiety  to  go  to  his 
children  equally.     Both  sons  died  in  the  testator's  lifetime. 
One  had  only  illegitimate  children,  the  other  legitimate 
and  illegitimate  children.     Lord  Lyndhurst  held  that  the 


230  CONSTRUCTION  OF   GIFTS  TO  CHILDREN. 

illegitimate  children  of  the  sou,  who  had  no  others,  and  the 
legitimate  children  alone  of  the  other  son  were  entitled. 
Lord  Lyndhurst  lays  down,  "If  there  he  no  legitimate 
children,  then  extrinsic  evidence  may  be  given  of  the 
persons  who  were  intended.** 

The  same  would  seem  to  follow  from  the  decision  of  Sir 
Thomas  Plumer  in  Beacka'ofi  v.  BecLchcroft,  which  was  the 
case  of  a  bequest  by  an  unmarried  man  to  "  my  children." 
See,  too,  Laker  v.  Hordern,  1  Ch.  D.  644. 

These  cases  have,  however,  been  repeatedly  questioned. 
See  Javies  v.  Smith,  14  Sim.  216  ;  Re  OverkilVs  Trusts,  1 
Sra.  &  G.  362  :  Holt  v.  Sindrey,  7  Eq.  170.  And  so  far 
as  they  go  to  establish  a  rule  that  a  gift  by  will  to  the 
children  of  a  living  person,  vho  at  the  date  of  the  will  has 
only  illegitimate  children,  and  never  has  any  others,  is  good 
as  regards  the  illegitimate  children,  they  cannot  be  held  to 
be  law.  It  may,  however,  be  noticed  that  the  decision  in 
Beachcroft  v.  Beaclicroft  may  be  upheld  on  grounds  inde- 
pendent of  any  such  rule.  The  Master  of  the  Rolls  seems 
to  adopt  the  principle  that  children  means  present  children : 
"  It  is  unreasonable  to  suppose  that  a  man  sitting  down  to 
make  his  will  and  intending  bounty  to  the  children  of  a 
certain  individual,  should  not  have  in  his  mind  some  present 
person  to  fill  that  character ;"  but  afterwards  he  lays  stress 
upon  the  words  "  mother  of  my  children,"  as  indicating  that 
the  testator  meant  illegitimate  children,  for,  he  asks,  "Did 
anybody  ever  describe  his  wife  by  the  term  mother  of  my 
children  ?"  p.  444 ;  and  finally  he  says,  "  I  think  ex  visceri^ 
bus  of  the  will,  the  legatees  whom  this  testator  must  have 
intended  to  describe  were  not  the  possible  progeny  of  after 
marriage  but  existing  persons,  children  already  bom."  So 
that  the  case  would  rather  seem  to  be  one  in  which  the 
testator  has  on  the  face  of  his  will  shown  that  he  meant 
illegitimate  children  to  take.  See  per  Stuart,  V.-C,  Re 
OverhiWe  Trmts,  1  Sm.  &  G.  362. 
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2.  Illegitimate  children  existinff  at  the  date  of  the  wiU,  The  testa- 

^  *^  tor  may 

including  a  child  then  en  ventre,  may  take  under  the  term  show  that 
children  if  they  are  sufficiently  indicated,  that  is  to  say,  iiiegiti- 
where  "  taking  the  will  as  the  dictionary  of  the  meaning  of  ^^idren 
the  terms  used  in  it,"  it  appears  that  the  testator  meant 
illegitimate  children.     WUkinson  v.  Adam,  1  Y.  &  B.  422, 
p.  462;  HiU  y.  Crook  JLR  6  ILL.  265.  "  The  intention  need 
not  be  expressed  in  language  which  is  necessarily  susceptible 
of  only  one  interpretation,  but  it  is  sufficient  if  it  is  indicated 
in   a  way  that   excludes  the  probability  of  an  opposite 
intention  having  existed  in  the  mind  of  the  testator."    HiU 
V.  Crook,  L.  R.  6  H.  L.  277,  per  Lord  Chelmsford. 

a.  Thus  natural  children,  bom  at  the  date  of  the  will, 
of  coarse  take  where  the  gift  is  to  natural  children  in 
express  terms.  Metharfh  v.  Duke  of  Devonshire,  1  P.  Wms. 
529 ;  BameU  v.  TugweU,  31  B.  232 ;  Evans  v.  Madsey, 
8  Price,  22  ;  BenOey  v.  Blizard,  4  Jur.  N.  S.  652. 

b.  So  if  after  a  gift  to  the  children  of  A.,  the  testator  in 
a  subsequent  gift  defines  whom  he  means,  by  adding 
"  namely,"  and  inserting  their  names.  Meredith  v.  -Far?', 
2  Y.  &  C.  C.  525. 

c.  K  there  is  a  gift  to  the  children  of  the  testator  by  a 
particular  woman,  when  it  appears  on  the  fGu^e  of  the  will 
that  he  has  a  wife  living,  or  to  **  my  wife  A.  for  life,  and 
after  her  death  to  my  children,"  where  the  testator  is  not 
married  to  A.,  but  has  a  wife  living  from  whom  he  is 
separated,  his  children  by  A.  will  take.  Wilkinson  v. 
Adam,  1  V.  &  B.  422 ;  Lepine  v.  Bean,  10  Eq.  160.  See 
Bayley  v.  SneUiam,  1  S.  &  St.  78. 

d.  A  convenient  rule  of  construction  might  very  fairly  Gift  to  A., 
have  been  deduced  from   the  judgments  of  the  House  and  then  ' 
of  Lords,  in  HiU  v.  Crook,  L.  R  6  H.  L.  265,  to  the  effect  ^5^^, 
that  where  a  testator  describes  A.  as  the  wife  of  B.  when 

he  knows  that  A.  is  not  in  fact  lawfully  married  to  B.,  and 
by  that   description  gives  property  to  her  fur  life  with 


S32  CONSTRUCTION   OF   GIFTS   TO   CHILDREN. 

remainder  to  her  children,  the  term  children  must  be  taken 
to  include  A.'s  children  by  B.  See  per  Earl  Cairns,  L.  R. 
6  H.  L.  p.  285. 

The  Courts  have,  however,  refused  to  adopt  this  rule, 
and  as  the  cases  stand,  it  appears  to  be  necessary  to  make 
the  following  distinctions : — 

A  gift  to  "  my  daughter  A.  the  wife  of  B.,"  and  then  for 
the  "  children  of  my  said  daughter/'  where  A.  and  B.  can 
by  no  possibility  have  legitimate  children  between  them, 
will  include  the  illegitimate  children  of  A.  by  B.  HiU  v. 
Crook,  L.  R  6  H.  L,  2G5 ;  Perkins  v.  Ooodwin,  W.  N. 
1877,  111. 

But  the  same  rule  does  not  apply  if  A.  and  B.,  though 
unmarried  at  the  date  of  the  will,  may  marry  and  have 
legitimate  children.  In  re  Ayles'  Ti^v^stSy  1  Ch.  D.  282  ; 
In  re  Yeanvood'a  Trusts,  5  Ch.  D.  545  ;  Ellis  v.  Houston, 

10  Ch.  D.  236.  In  the  first  of  these  cajses  it  does  not 
appear  whether  the  testator  knew  that  A.  and  B,  were 
unmarried  at  the  date  of  the  will. 

e.  Under  a  gift  to  the  children  of  the  testator's  daughter 
by  her  present  putative  husband  or  by  any  other  person 
whom  she  might  marry,  though  the  daughter  subsequently 
married  her  then  putative  husband,  her  illegitimate  son  by 
him  took.  In  re  Brovm's  Trust,  16  Eq.  239  ;  In  re  Con- 
nor, 2  J.  &  Lat  456  ;  DiUey  v.  Matthews,  13  W.  R.  676 ; 

11  Jur.  N.  S.  425. 

Illegiti-  f.  If  the  testator  expressly  includes  an  illegitimate  child 
called  a  in  the  Word  children,  for  instance  by  a  recital  that  the 
^  testator  has  certain  children  among  whom  he  enumerates 

an  illegitimate  child,  or  the  like,  the  illegitimate  child  will 
take  under  a  subsequent  gift  to  children.  Owen  v.  Bryant, 
2  D.  M.  &  G.  697 ;  Worts  v.  Cuhitt,  19  B.  421 ;  Evans  v. 
Davies,  7  H.  498. 

So,  too,  it  would  seem  that  if  the  testator  describes  an 
illegitimate  nephew  as  his  nephew,  a  subsequent  gift  to  the 
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children  of  his  nephews  would  include  the  children  of  the 
illegitimate  nephew.  Tugwdl  v.  Scott,  24  B.  141 ;  AUen 
V.  Webster,  6  Jur.  N.  S.  574. 

The  fact  that  an  illegitimate  child  has  been  described  as 
a  child  in  a  gift  to  him  would  not  be  sufficient  to  show  that 
he  was  intended  to  be  included  in  a  subsequent  gift  to 
children.  In  re  Hindle;  Megson  v.  Hindie,  28  W.  R  866 ; 
15  Ch.  D.  199 ;  see  Bdgley  v.  MoUard,  1  R  &  M.  581. 

III.  It  has  sometimes  been  laid  down  that  legitimate  Whether 
and  illegitimate  children  cannot  together  take  under  the  ^  oiegi. 
same   description   or  the   same   class.     For  instance,   in  ^*||^ 
Bagley  v.  MoUard,  1  R  &  M.  581,  the  M.  B.  said,  "  When-  can  take 

together 

ever  the  general  description  of  children  will  include  legi-  under  one 
timate  children  it  cannot  also  be  extended  to  illegitimate  ti^^ 
children,"  p.  586.  See,  too,  per  Lord  Romilly,  M.R,  in 
Pratt  V.  Matthew,  22  Beav.  328.  "  It  is  also  clear  that 
illegitimate  children  cannot  take  under  a  gift  to  children 
unless  it  be  quite  clear  on  the  fiskce  of  the  gift  that  legiti- 
mate children  never  could  have  taken  under  the  gift."  As 
early  an  authority,  however,  as  WUkinaon  v.  Adam,  1  V. 
&  B.  422,  seems  to  point  the  other  way  (see  especially  the 
opinion  of  the  judges  there  stated),  though  the  exact  point 
was  not  decided,  but  there  is  no  doubt  now  since  the  case 
of  HiU  v.  Crook,  L.  R  6  H.  L.  265,  that  a  gift  to  children, 
with  a  clear  intention  that  it  shall  apply  to  existing  ille- 
gitimate children,  will  be  so  applied,  although  the  gift 
must  be  extended  to  future  legitimate  children. 

IV.  A  bequest  to  future    illegitimate   children,   bom  Bequest  to 
between  the  date  of  the  will  and  the  testator's  death  gitimate 
where  they  are  sufficiently  designated,  is  good  as  regards  *5^*^^^«^ 
those  children  who  have   at   the  time  of  the  testator's 

death  acquired  the  reputation  of  being  the  children  in 
question. 

Previously  to  the  case  of  Ocdeston  v.  FuUalove,  9  Ch. 
147,  the  general  current  of  authority  seems  to  have  been 
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in  favour  of  the  opinion  that  no  gift,  however  express, 
to  unborn  iUegitimate  children  would  be  allowed  by  law, 
and  that  under  a  gift,  good  as  to  illegitimate  children  as 
a  class,  no  illegitimate  children  bom  after  the  date  of 
the  will  would  be  permitted  to  take.  (See  p^?'  Lord 
Chelmsford  in  HUl  v.  Crook,  L.  R  6  H.  L.  278.)  This 
opini(m  was  frequently  expressed  incidentally  by  the 
Judges  (see,  for  instance,  per  Lord  Si  Leonards  in  In  re 
Connor,  2  J.  &  Lat  460;  Lord  Romilly,  Medworth  v. 
Pope,  27  Beav.  73 ;  Holt  v.  Sindrey,  7  Eq.  176,  and  per 
Lords  Chelmsford  and  Colonsay  in  HUl  v.  Crook,  L.  R.  6 
H.  L.  265) ;  but  the  exact  point  does  not  appear  to  have 
been  decided  till  HowaHh  v.  MUU,  L.  R  2  Eq.  391.  In 
that  case  there  was  a  bequest  by  a  single  woman,  "  to 
each  and  every  of  my  children,  legitimate  or  otherwise, 
who  shall  be  living  at  the  time  of  my  decease,"  and 
Lord  Hatherley  held  that  illegitimate  children  bom  after 
the  date  of  the  will  could  not  take.  See  also  Metham 
V.  Duke  of  Devon,  1  P.  Wms.  529,  and  the  remarks  on 
that  case  by  the  L.  J.  James  in  Ocdeston  v.  FvUidove, 
L.  R.  9  CL  p.  167.  The  grounds  of  the  opinion  and 
the  decision  baaed  upon  it  were  that  a  gift  to  future 
illegitimate  children  is  against  public  policy,  as  being  an 
inducement  to  vice ;  but  the  decision  of  the  Lords  Justices 
of  Appeal  in  Occleston  v.  Fullalove,  9  Ch.  147,  has  now 
settled  that  there  is  no  rule  of  policy  preventing  gifts  by 
will  to  future  illegitimate  children  where  it  is  sufficiently 
clear  that  they  were  intended  to  take,  and  Howarth  v. 
Mills  is  therefore  overruled. 

It  is  a  question  of  some  interest  whether  the  judgment 
of  the  Tx)rds  Justices  in  Occleston  v.  FvUalove  would  be 
upheld  by  the  House  of  Lords,  and  consideiing  the  ad- 
verse judgment  of  Lord  Selborne  and  the  dicta  of  Lords 
Chelmsford  and  Colonsay  in  Hill  v.  Crook,  not  dissented 
from  by  Lord  Cairns,  to  which  must  be  added  the  deciision 
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of  Lord  Hatherley  in  Howarih  v.  MUUy  there  may  be 
some  doubt  upon  this  point. 

A  gift  to  future  illegitimate  children  is  against  public 
policy,  it  is  said,  because  it  encourages  immoral  connections 
and  discourages  marriage.  It  is,  however,  difficult  to  see 
how  a  gift  by  will  which,  till  the  death  of  the  testator,  is 
of  no  effect,  whatever  it  may  be  morally,  can  legally  be 
said  to  be  a  consideration  or  inducement  to  immorality.  K 
a  man  were  to  make  a  settlement  by  deed  upon  himself 
for  life,  with  remainder  to  such  illegitimate  children  whom 
he  might  at  the  time  of  his  death  be  reputed  to  have  by 
a  certain  woman,  as  he  should  by  will  appoint,  and  in 
default  of  appointment  over,  with  a  general  power  of  revo- 
cation, apparently  no  appointment  as  to  after-born  ille- 
gitimate children  would  be  good,  though  the  deed  may 
not  have  been  communicated  to  anyone:  see  Dover  v. 
Alexander,  2  Ha.  275.  And  the  distinction  between 
such  a  deed  and  a  gift  to  after-bom  illegitimate  children 
by  will  is,  no  doubt,  difficult  to  draw.  But  the  dis- 
tinction between  cases  on  either  side  of  a  boundary  line 
is  necessarily  subtle  and  technical.  A  deed  speaks  from 
its  execution,  a  will  is  effectual  only  from  the  testator's 
death.  A  deed  is  a  legal  and  formal  document,  requiring 
a  formal  execution  of  the  power  of  revocation ;  a  will  is 
informal  and  can  be  revoked  or  modified  in  a  manner 
equally  i^ormal.  In  the  case  of  a  deed,  with  a  power  of 
revocation,  there  is  s^primd  facie  presumption  that  it  will 
not  be  revoked,  as  revocation  would  involve  trouble  and 
expense,  which  would  not  be  incurred,  or  incurred  in  less 
measure,  in  the  case  of  a  will.  Under  these  circum- 
stances the  distinction,  though  practically  evanescent,  may 
very  well  be  upheld  as  a  matter  of  legal  convenience.  At 
any  rate,  if  the  distinction  between  such  a  deed  as  before 
mentioned  and  a  will  is  refined,  the  distinction  which 
would  make  a  bequest  to  an  illegitimate  child  the  day 
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before  it  is  conceived  bad,  and  a  similar  bequest  the  day 
after  it  is  conceived  good,  is  on  grounds  of  public  policy 
equally  refined.  The  inducement,  if  any,  to  immorality, 
when  once  the  strictly  legal  conception  of  consideration  is 
departed  from,  lies  as  much  in  the  capacity  of  benefiting 
illegitimate  children  by  will  at  all,  as  of  benefiting  future 
illegitimate  children. 
Whether        The  decision  in  Occleston  v.  FuUalove,  while  deciding 

expreiis  re- 
ference to   that  future  illegitimate  children  may  take  under  a  gift  by 

Jl^l^^ggi^,  will,  if  sufficiently  described,  leaves  some  doubts  on  the 
question  of  what  description  will  suffice.  The  gift  there 
was  "  to  all  other  children  which  the  testator  might  have 
or  be  reputed  to  have  by  M.  L.,  then  bom  or  thereafter  to 
be  bom,''  and  the  Lords  Justices  laid  stress  upon  the 
word  reputed,  as  obviating  any  difficulty  which  might 
arise  if  it  were  necessary  to  inquire  into  the  fact  of 
paternity — an  inquiry  which  the  law  will  not  undertake. 
"A  man  makes  a  gift  'to  my  future  children  by  A.  B. ;' 
there  is  a  condition  annexed  to  the  gift  that  they  shall  be 
really  his  children ;  but  that  is  a  condition  the  existence 
or  non-existence  of  which  it  is  impossible  to  ascertain. 
His  access  or  non-access,  the  access  or  non-access  of  any 
other  person  or  persons,  the  more  or  less  profligacy  or 
immorality  of  the  female,  the  signs  of  race  or  caste,  or 
blood,  might  have  all  to  be  inquired  into  and  brought  into 
public  discussion  before  it  could  be  ascertained  whether  or 
not  they  were  his  children.  The  law  forbids  such  in- 
quiries, and,  except  in  exoneration  of  parish  rates,  accepts 
no  evidence  of  actual  paternity  but  the  marriage  union,'* 
per  Lord  Justice  James,  Occleston  v.  FiiUalove,  p.  163 ; 
and  "  the  cases  appear  to  establish  that  a  bequest  to  the 
future  illegitimate  children  of  a  man  is  void  for  uncertainty, 
because  the  law  will  not  allow  evidence  to  be  given  that 
they  are  the  actual  children  of  the  man,"  per  Lord  Justice 
Mellish,  ib.  170.     These  remarks  seem  to  imply  that  where 
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future  illegitimate  children  of  a  particular  father  are  re- 
ferred to  they  can  only  take  under  a  form  of  words  descrip- 
tive of  the  reputation  and  not  the  fact  of  paternity.  But 
the  distinction  appears  to  be  unimportant,  and  in  In  re 
Ooodmin'e  Trusts,  17  Eq.  345,  where  there  was  a  bequest 
by  a  woman  to  ''  all  and  every  her  children  and  child  by 
Eichard  Perkins,''  the  M.  R.  held  that  an  after-bom  child, 
who  at  the  time  of  the  testator's  death  had  acquired  the  re- 
putation of  being  her  child  by  Eichard  Perkins,  was  entitled. 
This  case,  it  may  be  noticed,  also  decides  that  words  of  ^^^^"^  ^^ 

...  fntonty 

futurity  are  not  necessary  to  enable  after-bom  illegitimate  not  neoea- 
children  to  take  unless  a  distinction  could  be  drawn  between  ^^' 
"  her  children  "  and  "  all  and  every  her  children." 

V.  Illegitimate  children  bom  after  the   death   of  the  ni^ti- 

®  mate 

testator,  unless  en  ventre  at  that  time,  can  in  no  case  take  children 
under  his  will.    Such  a  gift  would,  in  fact,  be  the  same  as  the  tesu- 
a  gift  by  deed  upon  an  immoral  condition.     Crook  v.  Hill,  ^^*^^^^^' 
24  W.  R  876 ;  3  Ch.  D.  773. 

VI.  With  regard  to  an  illegitimate  child  en  ventre  sa  Hlogiti- 

.  .  ...    iDftte 

mkre  at  the  date  of  the  will,  such  a  child  can  take  if  it  is  chad  m 
sufficiently  designated;  thus,  a  bequest  to  the  child  with  S^fdLteof 
which  a  woman  is  at  the  time  pregnant  is  a  good  bequest,  *^®  "^^ 
as  there  can  be  no  uncertainty.     Evans  v.  Massey,  8  Pr. 
22 ;  Gordon  v.  Gordon,  1  Mer.  142. 

And  where  a  gift  to  the  children  of  a  woman  applies  to 
illegitimate  children,  an  illegitimate  child  en  ventre  at  the 
date  of  the  will  is  admitted  to  share.  Hill  v.  Crook,  3 
Ch.  D.  773. 

But  if  a  child  is  described  with  reference  to  its  father  Whether 

child  en 

there  seems  to  be  considerable  doubt  whether  the  bequest  ventre  can 
is  not  void   for  uncertainty.    To  establish   the  fact  of^JL^* 
paternity  would  involve  an  inquiry  which  the  law  will  not  '^P'**®* 
allow,  and  it  is  doubtful  whether  an  illegitimate  child  can 
acqiure  a  title  by  repute  till  it  is  b.)m.    See  Earle  v. 
Wilson,  17  Ves.  528. 
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Wheiher 
child  en 
ventre  at 
the  death 
will  take 
under  a 
gift  to 
future  ille 
gitimate 
children. 


In  Gordon  v.  Go^^don  (sup.  cit.),  Lord  Eldon  says:  "A 
bastard  cannot  take  as  the  issue  of  a  particular  person 
until  it  has  acquired  the  reputation  of  being  the  child  of 
that  person,  which  cannot  be  before  its  birth."  (See,  too, 
Metham  v.  Duke  of  Devon,  1  P.  Wms.  529 ;  Blodwell  v. 
Edwards,  Cro.  EI.  509 ;  see  1  Co.  Litt.  3  h) 

On  the  other  hand,  both  Lord  St.  Leonards  and  Lord 
Romilly  seem  to  have  thought  that  an  illegitimate  child 
en  ventre  may  have  a  name  by  reputation.  "A  child  en 
ventre  sa  mire  is  a  child  in  esse,  and  may  have  a  name 
by  reputation,"  per  Lord  St  Leonards  in  In  re  Connor, 
2  J.  &  Lat.  p.  460 ;  and  "  It  is  undoubtedly  true  that  a 
child  en  ventre  sa  mire  may  acquire  a  name  by  reputation 
although  illegitimate/'  per  Lord  Romilly  in  Pratt  v. 
Matthew,  22  B.  339.  On  practical  grounds  there  seems  to 
be  no  reason  why  an  illegitimate  child  en  ventre  sa  mire 
should  not  acquire  a  title  by  reputation,  and  looking  at 
the  tendency  of  the  more  recent  decisions,  ending  with 
Ocdeston  v.  FvMalove,  the  probability  seems  to  be  that 
the  Courts  would  adopt  the  opinion  of  Lords  St  Leonards 
and  Romilly. 

VII.  Where  there  is  a  bequest  to  future  illegitimate 
children,  but  without  a  specific  description  which  could 
apply  to  a  child  en  ventre  at  the  testator  s  death : 

If  the  gift  is  to  the  illegitimate  children  of  a  woman,  a 
child  en  ventre  at  the  time  of  the  testator*s  death  will  be 
admitted  to  take.  When  the  so-called  rule  of  public  policy 
against  bequests  to  illegitimate  children  bom  between  the 
date  of  the  will  and  the  testator's  death  is  rejected,  there 
is  no  reason  why  illegitimate  children  en  venire  should  be 
treated  by  the  law  with  less  favour  than  legitimate.  Hill 
V.  Crook,  3  Ch.  D.  773. 

Where  the  gift,  however,  is  to  future  illegitimate  chil- 
dren with  a  reference  to  the  father,  the  same  difficulty 
with  regard  to  reputation  arises  as  in  the  case  previously 
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mentioned.  If,  however,  a  bastard  en  ventre  can  acquire  a 
title  by  repute,  it  seems  it  would  take  under  the  gift  in 
question  if  the  repute  is  acquired  at  the  time  of  the 
testator's  death,  which  appears  to  be  the  proper  limit 
for  fixing  it.  See  'per  Lord  Justice  Mellish,  L.  R.  9  Ch. 
171. 


B.  Legitimate  Children. 

1.  Children  primd  facie  includes  children  by  a  first  and  The  term 

chUdren 

second  marriage.     Barrington  v.  Tristrwm,  6  Ves.  345;  includes 
CritcheU  V.  Taynton,  1  R  &  M.  541.  b^^ 

And  even  where  there  was  an  express  reference  to  a  *^^  aecond 

-*-  mamage. 

present  or  any  future  husband,  children  by  a  former  husband 
were  not  excluded.  Pasmore  v.  Huggins,  21  B.  103 ;  Re 
Pickup's  WiU,  IJ.  &  H.  389. 

But  there  may  be  an  intention  to  exclude  the  children 
of  a  first  marriage.  Stovers  v.  Barnard,  2  Y.  &  C.  C.  539 ; 
Lovejoy  v.  darter,  35  B.  149. 

2.  A  gift  to  the  children  of  a  living  person  will  not  go  to  Children 
his  grandchildren,  though  he  may  have  only  grandchildren  include 
living  at  the  date  of  the  will  and  the  testator's  death.  ^"J^n, 
Moor  V.  Raisbeck,  12  Sim.  123. 

If,  however,  the  gift  is  to  the  children  of  a  person  de- 
ceased, who  had  only  grandchildren  living  at  the  time,  the 
grandchildren  will  take,  and  they  will  take  to  the  exclusion 
of  great-grandchildren.  Berry  v.  Berry,  3  Giff.  134;  9  W. 
R.  889 ;  Fenn  v.  Death,  23  B.  73. 

But  a  gift  to  the  children  of  a  deceased  person,  who  has 
only  grandchildren  living  at  the  date  of  the  will,  will  not 
go  to  the  grandchildren  if  the  will  distinguishes  between 
children  and  grandchildren.  Loring  v.  Thomas,  3  Dr.  & 
&  497. 

And  a  gift  to  the  children  of  several  persons  deceased 
will  not  include  the  grandchildren  of  one  who  had  no 
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children  at  the  date  of  the  will  if  there  are  any  children  of 
the  others  to  take.    Radcliffe  v.  Buckley,  10  Ves.  195. 
^^*^  3.  A  gift  to  children  hereafter  to  be  bom  or  that  may 

to  be  bom  be  bom  wiD  not,  without  more,  exclude  children  already 
^exclude      bom.    Hibbhthivait  v.   Carttoright,  Ca.   tern.  Talb.  31 ; 
J^J^™  Wilkins(m  v.  Adam,  1  V.  &  B.  422,  464;  Harrison  v. 
Harrison,  I.  R.  10  Eq.  290. 

But  where  there  are  gifts  to  three  out  of  four  children 

living  at  the  date  of  the  will,  a  gift  to  each  child  that  may 

be  bom  applies  only  to  after-bom  children.    Early  v. 

Middleton,  14  B.  453 ;  3  D.  F.  &  J.  1. 

Potthu-         And  in  the  same  way  a  testator  may  confine  his  bounty 

moiu 

chiidran.  to  posthumous  children.  Doe  d.  Blakiston  v.  Hadewood, 
10  C.  B.  544;  see  White  v,  Barb&r,  5  Burr.  2703;  Re 
Lindsay,  3  Jr.  Ch.  239. 

'h^i?"^™      4.  Words  p7nmd  facie  referring  to  present  children,  such 

where  as  "  to  children  lawfully  gotten,"  or  "  to  every  child  he 
hath/'  will  not  exclude  after-bom  children  if  they  can 
fairly  be  constmed  as  refening  to  the  stirps.  Browne  v. 
Oroombridge,  4  Mad.  495 ;  Ringrose  v.  Bramkam,  2  Cox, 
384 ;  see  Ooodfellow  v.  Ooodfellow,  18  B.  356. 

A  gift  to  "  children  who  survive  me "  will  not  exclude 
those  bom  after  the  testator's  death.  Re  Clarke's  Estate., 
3  U.  J.  &  S.  111. 

Express  5.  An  express  gift  to  one  child  wiU  not  prevent  his 

sift  to  ft  , 

child  wiU  taking  under  a  subsequent  gift  to  children.  Reay  v.  Raw- 
h^^ml  li'^'  29  B.  88 ;  see  Hamia  v.  BeU,  7  Jr.  Ch.  208. 
OT^equent  jJqj.  ^u  ^  gift  to  A.  and  her  daughter  for  their  lives 
children,  exclude  the  daughter  from  taking  under  a  gift  in  re- 
mainder to  the  children  of  A.  and  her  daughter.  Almack 
V.  Horn,  1  H.  &  M.  630. 

On  the  other  hand,  a  gift  to  several  children  by  name 
will  not  prevent  other  children  from  taking  under  a  sub- 
sequent gift  to  children.  Moffatt  v.  Bumie,  18  B.  211 ; 
see  Re  Connor,  8  Ir.  Eq.  401. 
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6.  When  there  is  a  gift  to  the  members  of  a  class  for  Children 
their  lives,  with  remainder  to  their  children,  the  death  of  de^atthe 
a  member  of  the  class  in  the  lifetime  of  the  testator  after  ^^  ^^  *^® 
the  date  of  the  will  will  not  prevent  his  children  from 
taking,  but  the  children  of  members  of  the  class  dead  at 

the  date  of  the  will  will  not  take.    Hahergha/m  v.  Ride- 
halgh,  9  Eq.  395. 

On  the  other  hand,  if  the  gift  is  to  the  testator's  brothers 
and  sisters  for  their  lives,  with  remainder  to  their  children, 
and  the  testator  has  only  one  brother  living  at  the  date  of 
the  will,  children  of  deceased  brothers  and  sisters  will 
take.    Bamaby  v.  Toasett,  11  Eq.  363. 

7.  In  a  gift  to  the  children  of  A.  and  B. : —  Gift  to  the 
a.  If  A.  and  B.  axe  described  as  bearing  the  same  re-  Tt^^! 

lation  to  the  testator,  and  equal  legacies  have  been  given 
to  them,  the  children  of  both  take — as  in  a  gift  to  the 
children  of  my  brother  A.  and  my  brother  B.  Mason  v. 
Baker,  2  E.  &  J.  567 ;  see  Whicker  v.  Mitford,  3  B.  P.  C.  442. 
6.  K  they  do  not  bear  the  same  relation  to  the  testator, 
and  A.  has  children  at  the  date  of  the  will,  while  B.  is 
unmarried,  the  gift  goes  to  B.  and  the  children  of  A. 
StumrnvoU  v.  Hales,  34  B.  124. 

c.  So,  too,  if  A.  is  described  as  deceased ;  for  instance, 
if  the  gift  be  to  the  children  of  the  late  A.  and  B.,  B.  and 
the  children  of  A.  will  take.  Lagar  v.  Harman,  1  Cox, 
250 ;  Halves  v.  Hatoea,  14  Ch.  D.  614 ;  but  see  Re  Davies* 
WiU,  29  B.  93. 

This  is  A  fortiori  the  case  where  B.  is  referred  to  as  a 
legatee.     Irigle's  Trusts^  11  Eq.  578. 

d.  A  gift  for  "  the  benefit  of  the  children  of  A.  and  of 
B.''  goes  to  the  children  of  A.  and  of  B.  Peacock  v.  Stock- 
ford,  3  D.  M.  &  O.  73. 

8.  I£  there  is  a  gift  to  the  six  children  of  A.  who  has  Gift  to  a 

,  certftin 

only  six  living  at  the  date  of  the  will,  the  legacy  goes  to  number  of 
them.    Sherer  v.  Bishop,  4  B.  C.  C.  55.  whenthere 


are  more. 
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of  inten- 
tion to 
benefit 
certain 
children. 


And  a  seventh  child  en  ventre  at  that  time  will  not 
be  admitted  to  a  share.  Re  Einery's  Estate,  24  W.  R. 
917. 

But  if  the  number  does  not  correspond  with  the  number 
living  at  the  date  of  the  will,  all  the  children  then  living 
will  take,  whether  the  gift  is  of  a  lump  sum  or  of  a  distinct 
sum  to  each,  in  which  latter  case  each  child  will  be  entitled 
to  a  legacy  of  that  sum.  Qarvey  v.  Hibbert,  19  Ves.  125 ; 
Stebbing  v.  Walkey,  2  B.  C.  C.  85 ;  1  Cox,  250 ;  Lee  v.  Pain, 
4  Ha.  249  ;  Harrison  v.  Harrison,  1 R.  &  M.  72 ;  Morrison 
V.  Martin,  5  Ha.  507 ;  Yeats  v.  Yeats,  16  B.  170 ;  see  4 
Ch.  D.  46;  Lee  v.  Lee,  10  Jur.  N.  S.  1041 ;  Spencer  v.  Ward, 
9  Eq.  507  ;  In  re  Bassett's  Estate;  Perkins  v.  Fladgate,  14 
Eq.  54. 

The  fact  that  a  blank  is  left  for  the  insertion  of  the  names 
of  the  legatees  makes  no  difference.  M' Kechnie  v.  Vavghan, 
15  Eq.  289. 

In  such  cases  evidence  of  intention  is  not  admissible  to 
show  that  the  testator  meant  certain  of  the  children,  or  the 
children  of  a  particular  marriage  who  may  correspond  in 
number  with  the  number  mentioned  in  the  will.  Daniell 
V.  Daniell,  3  De  G.  &  S.  337 ;  Mattheivs  v.  Fcmlshaw,  12 
W.  R.  1141. 

Thus  under  a  bequest  to  Uie  two  children  of  my  son 
Joseph,  who  had  four  living  at  the  date  of  the  wiU,  two  by 
a  first  and  two  by  a  second  marriage,  all  the  children  took, 
and  evidence  of  an  intention  to  benefit  the  children  of  the 
first  marriage  was  not  admitted.  Matthews  v.  Foulshaw, 
swpra. 

On  the  same  principle,  a  gift  to  the  five  daughters  of  A., 
who  has  one  daughter  and  five  sons,  goes  to  the  daughter. 
Lord  Selsey  v.  Lord  Lake,  1  B.  151.  See  Berkeley  v. 
Pulling,  1  Russ.  496. 

But  a  gift  of  lOOZ.  a-piece  to  the  four  sons  of  A.,  who 
had  three  sons  and  a  daughter,  includes  the  daughter,  the 
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intention  being  to  give  four  legacies.    Lane  v.  Oreen,  4 
De  G.  &  S.  239. 

If  there  is  anything  to  indicate  which  of  the  children  Bxplan*- 
the  testator  meant — ^for  instance,  an    allusion  to  their  teS.^" 
residence— the  rule  of  course  does  not  apply.     WrigkUon 
V.  Calvert,  1  J.  &  H.  250.    See  Hampshire  v.  Peirce,  2 
Vea  sen.  216. 

So  where  the  gift  was  to  the  three  children  of  W.,  widow 
of  W.,  and  the  widow  of  W.  had,  at  the  date  of  the  will, 
married  again,  and  there  were  two  children  by  W.,  and  six 
by  her  second  marriage  then  living,  it  was^  held  that  the 
two  children  by  the  first  marriage  were  alone  intended  to 
take.    Newmxjm  v.  Piercey,  4  Ch.  D.  41. 

It  appears  never  to  have  been  decided  whether,  when 
the  number  of  children  living  at  the  date  of  the  will  is 
erroneously  stated,  children  bom  after  the  date  of  the  will 
and  before  the  testator's  death  would  be  included. 


C.  Rules  for  Ascertaining  the  Class. 

It  appears  to  be  settled,  that  the  same  rules  are  appli-  Diatmo- 
cable  in  the  case  of  realty  and  personalty  for  the  purpose  between 
of  fixing  the  period,  when  the  persons  to  take  under  a  ^JSj. 
class  name  are  to  be  ascertained,  Uiough  the  reasons  for 
the  rules  in  the  case  of  personalty,  which  it  is  desirable  to 
distribute  as  soon  as  possible,  do  not  apply  to  realty.     2 
Jarm.  144 ;  Williams  on  Seisin,  208. 

The  rules  may  be  stated  as  follows : — 

1.  If  there  is  a  direct  devise  of  real  estate  to  the  children  Direct 
of  A.,  those  living  at  the  testator's  death  take  to  the  oh^en. 
exclusion  of  those  bom  afterwards.    Singleton  v.  OHhert, 
1  Cox,  68 ;  IB.  C.  C.  542.     See,  however,  Feame,  Cont. 
Bern.  514,  note  L;  Dunning,  Cone.  Prec.  218,  note ;  Cook  v. 
Cook,  2  Vem.  544 ;  Weld  v.  Bradbv/ry,  ib,  560,  and  cases 

r2 
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No 

children 
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Contin- 
gent re- 
mainder. 


there  cited ;    Mogg  v.   Mogg,    1  Mer.  654 ;  Eddmces  v. 
Eddowes,  30  B.  603. 

The  cases  of  Mogg  v.  Mogg  and  Eddowes  v.  Eddow€8 
cannot  be  said  to  be  direct  authorities  upon  this  point,  as 
the  devise  there  was  to  the  children  "  now  bom  or  here- 
after to  be  bom," 

It  is  clear  that  the  rule  above  stated  applies  to  an  im- 
mediate bequest  of  personalty.  HiU  v.  Chapman,  1  Yes.  J. 
405;  3B.  C.  C.  891. 

The  class  will  not  be  enlarged  by  a  gift  over  on  death 
of  any  of  the  class  under  twenty-one,  nor  by  a  gift  over  in 
default  of  children.  Davidson  v.  Dallas,  14  Ves.  576 ; 
Berkeley  v.  SvAnbume,  16  Sim.  275 ;  Andrews  v.  Parting" 
ton.  3  B.  C.  C.  401 ;  ScoU  v.  Harwood,  5  Mad.  332 ;  see 
Hutcheson  v.  Jones,  2  Mad.  124. 

If  there  are  no  children  at  the  testator's  death  there 
appears  to  have  been  some  doubt  whether  in  such  a  case  a 
devise  of  real  estate  would  not  altogether  fail.  In  all 
probability,  however,  such  a  devise  would  go  to  all  the 
children  born  at  any  time  after  the  testator's  death.  See 
Fearae,  532  ;  Shep.  Touch.  438. 

This  is  settled  as  regards  personalty.  Wdd  v.  Bradbury, 
2  Vem.  705 ;  Shepherd  v.  Ingram,  Amb.  448 ;  Hutcheson 
v.  Jones,  2  Mad.  124 ;  Harris  v.  Lloyd,  T.  &  R  310. 

2.  A  devise  of  the  legal  estate  to  A.  for  life  with 
remainder  to  a  class  of  children  is  governed,  in  the  case  of 
wills  not  executed,  revived,  or  republished  after  the  2nd  of 
August,  1877,  by  the  rules  of  law  applicable  to  contingent 
remainders ;  that  is  to  say,  only  those  children  can  take 
whose  interests  become  vested  before  the  determination  of 
the  life  interest.  If  there  are  none  at  that  time  whose 
interests  have  become  vested  the  devise  in  remainder  fails. 
Modes  V.  Whitehead,  2  Dr.  &  Sm.  532 ;  Price  v.  HaU,  5 
Eq.  399 ;  Perdval  v.  Percival,  9  Eq.  386  ;  Brackenbury  v. 
Gibbons,  2  Ch.  D.  417 ;  Cunliffe  V.  Brancker,  3  Ch,  D.  393. 
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Contingent  remainders  of  copyholds  were  destroyed  in  the  Copyholds, 
same  way  by  the  determination  of  the  particular  estate  before 
the  remainders  become  vested.   Lane  v.  Pannd,  1  Roll  Eep. 
238,317,438;  Feame,  310,  320;  Scriven  on  Copyholds,  5th 
Ed.  281. 

On  the  other  hand,  it  seems  a  contingent  remainder  in  an 
estate  pur  autre  vie  requires  no  pellicular  estate  to  support 
it     See  PickeragiU  v.  Orey,  10  W.  R.  207 ;  31  L.  J.  Ch.  394. 

By  40  &  41  Vict.  c.  33,  it  is  enacted :—  40  ft  41 

Vict. 

Eveiy  contingent  remainder  created  by  any  instrument  c.  3d. 
executed  after  the  passing  of  this  Act  (2nd  of  August,  1877), 
or  by  any  will  or  codicil,  revived  or  republished  by  any 
will  or  codicil  executed  after  that  date,  in  tenements  or 
hereditaments  of  any  tenure,  which  would  have  been  valid 
as  a  springing  or  shitting  use,  or  executory  devise,  or  other 
limitation,  had  it  not  had  a  sufficient  estate  to  support  it 
as  a  contingent  remainder,  shall,  in  the  event  of  the  par- 
ticular estate  determining  before  the  contingent  remainder 
vests,  be  capable  of  taking  effect  in  all  respects  as  if  the 
contingent  remainder  had  originally  been  created  as  a 
springing  or  shifting  use,  or  executory  devise,  or  other 
executory  limitation. 

It  has  been  suggested  that  this  Act  does  not  apply  where 
the  remainder  has  become  vested  in  one  member  of  a  class, 
as  in  such  a  case  it  cannot  be  said  that  the  particular 
estate  has  determined  "  before  the  contingent  remainder 
vests."    Williams  on  Seisin,  pp.  205—208. 

If  the  legal  estate  is  devised  to  trustees,  or  is  out-  Equitable 
standing,  for  instance  in  a  mortgagee,  children  born  after  ^'j)^^  ^' 
the  determination  of  the  life  estate  may  take  a  share,  but 
it  seems  the  time  at  which  the  class  is  to  be  fixed  will  be 
determined  by  the  rules  applicable  to  personalty.     In  re 
EddeU  Trusts,  11  Eq.  659 ;  Berry  v.  Berry,  7  Ch.  D.  657 
AMey   v.   Micklethwait,   15  Ch.  D.  59.     See  Dunning, 
Cone.  Prec.  218,  note. 
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Futors  In  the  case  of  a  gift  of  personalty  in  remainder,  all 

children  bom  at  the  death  of  the  testator  and  coming  into 
€886  before  the  death  of  the  tenant  for  life,  take  a  share  to 
the  exclusion  of  those  bom  afterwards.  MidcUeton  v.  Mes- 
8emger,  5  Ves.  136 ;  OdeU  v.  Cixme,  3  Dow.  61 ;  HoUaTid 
V.  Wood,  11  Eq.  91 ;  Bamaby  v.  TasseU,  11  Eq.  363. 

If  the  life  interest  is  determinable  on  bankruptcy  or 
some  other  event,  the  class  is  fixed  at  the  time  of  deter- 
mination, unless  the  shares  are  not  to  be  paid  till  the  death 
of  the  tenant  for  life.  Be  Smith,  2  J.  &;  H.  594 ;  Aylwin's 
Tru8t8, 16  Eq.  585 ;  Brandon  v.  Aston,  2  Y.  &  C.  C.  24, 30. 
If  no  children  are  bom  before  the  death  of  the  tenant 
for  life  all  after-bom  children  are  admitted.  Chapman  v. 
Bli88ett,  Cas.  tern.  Talb.  145  ;  Wyndham  v.  WyndJiam,  3 
B.  C.  C.  58. 

But  this  rule  does  not  apply,  if  there  is  a  clear  inten- 
tion, that  distribution  is  to  be  made  once  for  all  when  the 
fund  falls  into  possession.  Godfrey  v.  Dains,  6  Ves.  43  ; 
explained  in  Conduitt  v.  Soane,  4  Jur.  N.  S.  502. 

Gift  of  re-      3.  And  on  the  same  principle  if  the  interest  bequeathed 

prwISyT  ^8  reversionary,  the  class  remains  open  till  the  interest 
falls  into  possession.  Walker  v.  Shore,  15  Ves.  122 ; 
Harvey  v.  Stacey,  1  Dr.  122. 

But  this  does  not  apply,  where  a  residue  is  given 
and  some  portion  of  the  property  which  falls  into  it  is 
reversionary,  unless  there  are  provisions  indicating  an 
intention  to  treat  the  reversionary  property  separately. 
HiU  V.  Chapman,  1  Ves.  J.  405;  3  B.  C.  C.  391 ;  Hagger  v. 
Payne,  23  B.  474 ;  Coventry  v.  Coventry,  2  Dr.  &  Sm. 
470 ;  King  v.  CvMen,  2  De  G.  &  S.  252. 

Gift  to  be       4.  If  there  is  a  direct  gift  "  to  be  paid  at  twenty-one,  or 

twenty-      to  such  as  attain  twenty-one :" 

°^®*  a.  If  any  member  of  the  class  attain  twenty-one  in  the 

testator's  lifetime  the  class  is  fixed  at  the  testator  s 
death.    Hagger  v.  Payne,  23  B.  474. 
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A  child  en  ventre  at.  the  testator's  death  was  held  not  to 
be  included  iv  In  r»  Gardiner's  Estate ;  Oarratt  v.  Weeks, 
20  Eq.  647,  atd  qtuzre,  see  Bortoft  v.  Wadsworth,  12  W.  R. 
523. 

b.  If  none  attain  twenty-one  in  the  testator's  lifetime, 
all  bom  at  the  testator's  death  and  coming  into  existence 
before  the  eldest  attains  twenty-one  are  admitted.  Hoste 
V.  Pratt,  3  Ves.  729 ;  Balm  v.  Balm,  3  Sim.  492 ;  BUase 
V.  Burgh,  2  B.  221 ;  Oppenheim  v.  Henry,  10  H.  441; 
Gillman  v.  Daunt,  3  K.  &  J.  48 ;  Lock  v.  Lambe,  4  Eq. 
372 ;  Gimblett  v.  Purton,  12  Eq.  427. 

As  a  rule  each  child  attaining  twenty-one  is  entitled  to 
have  his  share  paid  to  him,  but  this  is  not  so  if  the  whole 
income  is  given  for  maintenance  and  there  are  children 
who  require  maintenance.  Berry  v.  Briant,  2  Dr  & 
Sm.  1. 

c.  It  seems  doubtful  whether,  if  there  are  no  children  at 
the  testator's  death,  all  would  be  admitted  whether  bom 
before  or  after  the  eldest  attains  twenty-one.  Arm/itage 
V.  Williams,  27  B.  346,  better  reported  in  7  W.  R.  650, 
which  seems  an  authority  for  the  affirmative,  was  pro- 
bably decided  on  the  authority  of  MaiTvwaring  v.  Beevor, 
post ;  see  Harris  v.  Lloyd,  T.  &  B.  310. 

There  are  the  following  exceptions  to  the  rule : —  Exceptions 

a.  If  the  time  fixed  for  payment  would  carry  the  class  genenJ 
beyond  the  limits  of  perpetuity,  members  coming  into  '^^• 
existence  after  the  testator's  death,  and  before  the  time 

of  payment,  will  not  be  admitted.    Kevem  v.  WilliaTns, 
b  Sim.  171 ;  qtbon^e  as  to  Elliott  v.  Elliott,  12  Sim.  276. 

b.  Maintenance  out  of  the  shares  or  presumptive  shares  Mainten- 
of  children  will  not  extend  the  class.    Gimblett  v.  Purton,  vested  and 

But  if  maintenance  and  advancement  are  continued 
beycmd  the  time  when  the  eldest  child  attains  twenty-one, 
if,  for  instance,  advancement  is  directed  out  of  vested  and 
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presumptive  shares,  all  children  will  be  let  in.    Iredell  v. 
Iredell,  25  B.  485  ;  Bateman  v.  Oray,  6  Eq.  215. 

In  Defflis  v.  Ooldachmidt,  19  Ves.  666 ;  1  Mer.  417, 

where  expressions   were   used  showing  that  the  parent 

could  not  die  leaving  a  child  who  would  not  be  entitled 

to  maintenance,  all  children  were  included.    See  Evans  v. 

Hari^y  5  B.  45. 

Distribu-        c.  If  distribution  is  to  be  made  when  all  attain  twentv- 

the  young-  One,  or  when  the  youngest  attains  twenty-one,  all  children 

t^enS^  will  be  admitted.    Hughes  v.  Hughes,  3  Bro.  C.  C.  434 ;  14 

one.  Yes.  256  ;  Mainwaring  v.  Beevor,  8  Ha.  44 ;  and  perhaps 

Armitage  v.  WiUiams,  27  B.  346 ;  7  W.  R  650. 

On  the  other  hand,  the  class  would  again  be  restricted  if 
the  distribution  is  to  be  made  when  the  youngest  for  the 
time  being  attains  twenty-one.     Gooch  v.  Oooch,  14  B.  565; 
3  D.  M.  &  G.  366. 
Gift  of  d.  When  the  gift  is  of  a  paiticular  sum  to  each  member 

to  eac^  of  the  ckss^  the  class  is  fixed  at  the  death  of  the  testator, 
™^Sm  '  ^  whether  possession  is  postponed  to  twenty-one  or  not.  Ring- 
rose  V.  Brarnham,  2  Cox,  384 ;  Storrs  v.  Benbow,  2  M.  & 
K.  46 ;  3  D.  U.  &  G.  390 ;  BuUer  v.  Lowe,  10  Sim.  317. 

And  if  there  are  no  children  then  in  existence,  the  gift 
fails.     Mann  v.  Thompson,  Klay,  638 ;  Rogers  v.  Mutch,  10 
Ch.  D.  25. 
Gift  to  5.  If  the  gift  is  to  A.  for  life,  then  to  children  who  attain 

yrho  attain  twcnty-one,  the  class  will  be  fixed  as  regards  exclusion  at  the 
one'aSLr  ^^^^^  ^^  -*-*  or  when  the  eldest  attains  twenty-one,  which- 
Ufe  in-       ever  is  last.     Clarke  v.  Clarke,  8  Sim.  59 ;  Rohley  v.  Rid- 

toreet.  ^ 

ings,  11  Jur.  813 ;  Beckton  v.  Barton,  27  B.  99  ;  5  Jur.  N,  S. 
349  ;  Parsons  v.  Justice,  34  B.  598 ;  In  re  Emmets  Estate; 
Emmet  v.  Emmet,  13  Ch.  D.  484. 

In  Parsons  v.  Justice  a  direction  that  no  child  should 
be  excluded  in  consequence  of  any  other  child  having 
attained  a  vested  interest  had  no  effect  in  extending  the 
class. 
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6.  A  child  en  verUre  at  the  time  when  the  class  closes  Children 
18  admitted  to  share,  even  though  the  word  "  living  '  or  when 
"  bom  "  be  added  to  the  description.     Doe  v.  Clarkey  2  H.  ch^es^ 
BL  399  ;  Clarke  v.  Blake,  2  B.  C.  C.  319 ;  Trawer  v.  Butts,  ^'^^^^^ 
1  S.  &  St  181. 

Queere  whether  Oarratt  v.  Weekes,  20  Eq.  647,  is  con- 
sistent with  the  other  authorities. 

Similarly,  when  there  is  a  gift  to  the  children  of  a 
tenant  for  life,  a  gift  over,  if  at  the  end  of  five  years  she 
has  not  had  a  child,  will  not  take  effect  if  she  then  has  a 
child  en  ventre.     Pearce  v.  Carrington,  8  Ch.  69. 

A  child  en  ventre  is  for  this  purpose  supposed  to  be  ^^  of 
bom  at  the  time  of  distribution  ;  if,  therefore,  supposing  ceived  be- 
it  to  have  been  then  bora,  it  would  have  been  illegiti-  ^^  ^^ftep 
mate,  it  will  not  be  admitted  to  take,  notwithstanding  the  ™»™H5e- 
marriage  of  its  parents  before  its  birth.      In  re  CorloM, 
1  Ch.  D.  460. 

But  though  a  child  en  venfdre  is  looked  upon  as  existing 
for  the  purpose  of  receiving  a  benefit,  it  is  not  looked 
upon  as  existing  for  any  other  purpose,  if,  for  instance, 
distribution  is  to  be  made  when  the  youngest  child  for  the 
time  being  attains  twenty-one ;  the  fact  that  there  is  a  child 
en  ventre  when  the  youngest  attains  twenty-one  will  not 
postpone  the  division.    Blasson  v.  Blaason,  2  D.  J.  &  S.  665. 


D.  How  THE  Class  to  Take  in  Default  of  Appointment 

IS  TO  BE  Ascertained. 

When  there  is  a  gift  to  children,  as  A.  may  appoint,  At  what 
with  no  gift  in  default  of  appointment,  and  no  appoint-  class  to 
ment  is  made,  similar  rules  apply  as  to  the  period  «^t^®^^"^®2 
which  the  claw  is  to  be  ascertained.  pointment 

1.  A  dii^ct  gift  to  children,  as  A.  may  appoint,  goes  fixed. 
apparently  to  all  the  children  living  at  the  death  of  the 
testator,    to    the    exclusion    of    those    bora  afterwards. 
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though  before  the  death  of  A.     Coleman  v.  Seymour,  1 

Yes.  sen.  209. 

2.  A  gift  to  A.  for  life,  with  remainder  to  his  children 

as  he  shall  appoint,  goes  to  all  the  children  bom  in  the 

testator's    lifetime   and    coming   into   being    before   A*8 

death.     Crone  v.  OJdl,  1   Ba.  &  Be.  449 ;  3  Dow.  68 ; 

Normxxn  v.  Norman,  Bea.  430 ;  Lambert  v.  Thwaites,  L.  R. 

2  Eq.  151. 
Cmc  when      3.  If  the  Only  gift  is  through  the  power,  so  that  the 
gift  is        children  take  by  implication  only,  in  default  of  appoint- 

thrpower.  ^^^^y  ^^^  Tules  are  the  same. 

Thus,  where  there  is  a  power  to  A.  to  dispose  of  cer- 
tain property  among  children,  the  gift,  in  default  of 
appointment,  goes  to  those  bom  at  the  testator's  death,  to 
the  exclusion  of  those  bom  subsequently.  Longmore  v. 
Broom,  7  Ves.  124. 

And  where  the  gift  is  to  A.  for  life,  and  then  to  dis- 
pose of  the  capital  among  his  children,  all  children  bom 
before  A's  death  take  a  share.  Orieneson  v.  Kirsopp,  2 
Eee.  653. 

4.  K  the  donee  of  the  power  and  the  tenant  for  life 
are  different  persons,  and  the  donee  dies  before  the  tenant 
for  life,  the  class  is  ascertained  at  the  death  of  the  latter. 
White's  Tmata,  Johns.  656. 

And,  apparently,  if  there  is  anything  to  show  that  per- 
sonal enjoyment  by  the  beneficiaries  was  intended,  those 
dying  before  the  tenant  for  life  would  be  excluded. 
Whites  Trusts,  supra;  Carthew  v.  Enraght,  20  W.  R. 
743 ;  In  re  Phene's  Trusts,  5  Eq.  346. 

At  what  time  the  class  would  be  ascertained  if  the 
donee  of  the  power  survives  the  tenant  for  life  is  uncer- 
tain ;  though  by  analogy  to  the  case  of  a  direct  gift  it 
seems  it  would  be  ascertained  at  the  death  of  the  tenant 
for  life,  and  not  of  the  donee  of  the  power. 
Power  to        5.  When  there  is  a  direct  vested  gift  to  children  as  A. 

appoint  by 
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shall  appoint,  the  fact  that  the  power  is  to  appoint  by  ^^  ^^ 
deed  or  will,  or  by  will  only,  will  not  affect  the  class  to 
take  in  default  of  appointment.  Casterton  v.  SvUherlanid, 
9  Ves.  445 ;  Fcdkner  v.  Lord  Wynfm-d,  15  L.  J.  Ch.  8; 
Lambert  v.  Thivaites,  L.  R  2  Eq.  151,  see  Winn  v.  Fenr- 
wick,  11  B.  438,  there  discussed. 

6.  If  the  only  gift  is  through  the  power,  only  those 
will  take  in  default  of  appointment  who  could  have  taken 
under  the  power ;  anJ  therefore  if  the  power  is  to  dispose 
of  certain  property  by  will,  only  those  who  survive  the 
donee  can  take  in  default  of  appointment.  Wcdsk  v. 
WaUinger,  2  R.  &;  M.  78 ;  Kennedy  v.  Kingston,  2  J.  & 
W.  431 ;  Rdd  v.  Reid,  25  B.  469  ;  Freeland  v.  Pearson, 
3  Eq.  658 ;  In  re  Susanni'a  Trusts,  47  L.  J.  Ch.  65  ;  Sin- 
nott  v.  Walsh,  5  L.  R  Ir.  27 ;  see  Broum  v.  Pocock,  6  Sim. 
257,  where  it  does  not  appear  from  the  report  whether  the 
wife  survived  her  husband  or  not,  see  L.  R  2  Eq.  157. 

E.  How  FAR  Words  of  Futurity  affect  the  Rules 

FOB  Ascertaining  the  Class. 

Mere  words  of  futurity,  as,  for  instance,  a  gift  to  the  How  far 
children  that  may  be  bom,  will  not  extend  the  class,  futurity 
Starrs  v.  Beribow,  2  M.  &  K.  46;  3  D.  M.  &  G.  390;^^*JJ^ 
Tomnsend  v.  Early,  3  D.  F.  &  J.  1.  ^^  ^or 

nxing  the 

Where  the  words  are  "  bom  or  to  be  bom,"  the  rules  ciaaa  to 

J.     V  *»ke  under 

appear  to  be—  .gift  to 

1.  When  the  gift  is  after  a  life  estate,  such  words  will  '''^''""- 

CHiflriren 

not  extend  the  class.    Sjnuclding  v.  Rainer,  1  Dick.  344 ;  bom  or  to 
WhObread  v.  St.  John,  10  Ves.  152 ;  Parsons  v.  Justice,  ^  ^™- 
34  B.  598. 

The  case  is  of  course  diiferent  if  the  gift  is  to  children 
"  now  bom  or  who  shall  be  bom  in  the  lifetime  of  their 
parenta"    Scott  v.  Lord  Scarborough,  1  B.  154. 

2.  The  rule  is  the  same  where  the  gift  is  to  children 
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now  bom  or  who  may  be  bom  hereafter  who  shall  attain 
twenty-one.  Iredell  v.  Iredell^  25  B.  485 ;  Bateman  v. 
Gray,  29  B.  447  ;  6  Eq.  215. 

3.  In  the  case  of  a  direct  gift  of  personalty  to  children, 
the  words  "now  bom  or  to  be  born  hereafter"  would 
probably  be  held  to  be  intended  to  refer  to  children  born 
between  the  date  of  the  wiU  and  the  death.  Dias  v.  De 
Livera,  5  App.  C.  123. 

In  the  case,  however,  of  a  direct  devise  of  realty  under 
similar  words,  children  born  after  the  testator's  death  have 
been  included.  Mogg  v.  Mogg,  1  Mer.  654  ;  Gooch  v.  Gooch, 
14  B.  565 ;  Eddowes  v.  Eddowea,  30  B.  603. 

4.  If,  however,  the  gift  is  of  a  legacy  to  each  of  the 
children  begotten  or  to  be  begotten,  the  class  will  not  be 
extended  beyond  the  testator's  death,  as  not  merely  the 
distribution  of  what  the  children  are  to  take,  but  of  the 
whole  estate  of  the  testator,  would  be  indefinitely  post- 
poned.   Butler  V.  Loice,  10  Sim.  317. 

F.  Distribution  per  Capita  and  per  Stirpes. 

Whether  a  A  gift  to  A.  and  the  children  of  B.  goes  prlnid  facie  to 
children  of  ^^  P^^  co/piia,  and  not  per  stirpes,  Dowding  v.  Sviith,  3 
several       g  541 .  Rickohe  V.  Garwood,  8  B.  579. 

parents  to  '  ^ 

be  distri-  So,  too,  a  gift  to  the  children  of  A.  and  B.,  or  even  to 
sUrpes  or  class  A.,  and  class  B.  and  C,  goes  per  capita  to  all.  Dug- 
^  ^*^*^-  dale  v.  Dugdale,  11  B.  402 ;  Dowding  v.  Smith,  3  B.  541 ; 
Pattison  v.  Pattison,  19  B.  638 ;  Armitage  v.  WilliaTns, 
27  B.  346 ;  Rook  v.  -4 .-(?.,  31  B.  313;  Amson  v.  Hai^ns, 
19  B.  210;  Tyndale  v.  WUkinaon,  23  B.  74;  Baker  v. 
Baker,  6  Ha.  269. 

But  a  gift  over  of  the  share  of  any  child  dying  before 
attaining  a  vested  interest  in  possession  not  to  the  other 
members  of  the  class  but  to  the  brothers  and  sisters  of  the 
child  so  dying,  will  import  a  stirpital  distribution.     Aixher 
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V.  Leggy  31  B.  187  ;  see,  too,  Ayscough  v.  Savage,  12  W.  R 
373. 

Similarly  a  gift  to  several  and  their  issue,  or  to  the  Gift  to 
children  and  grandchildren  of  A.,  goes  to  all  children  and  and  thdr 
grandchildren  coming  into  being  before  the  period  of  dis-  "*"®' 
tribution  per  capita.    Bamahy  v.  Tasaell,  11  Eq.  363; 
Lea  V.  Thorp,  6  W.  R  480;  4  Jur.  N.  S.  447 ;  27  L.  J.  Ch. 
649. 

In  the  same  way  a  gift  after  a  life  interest  to  surviving 
children  and  their  issue  goes  to  all  the  children  and  issue 
who  survive  the  period  of  distribution  per  capita.  Re 
Fax's  WiU,  35  B.  163;  13  W.  R  1013;  Cancdlor  v. 
CanceUor,  11  W.  R  16;  2  Dr.  &  Sm.  199.  Shaiier  v. 
Grroves,  which,  as  reported  in  6  Hare,  162,  might  be  cited 
in  favour  of  a  different  construction,  is  there  wrongly 
reported.     See  11  Jur.  485 ;  16  L.  J.  Ch.  367. 

A  direction  that  parents  and  children  are  to  be  classed 
together,  and  share  in  equal  proportions,  will  not  import  a 
stirpital  distribution.     Turner  v.  Hudaoriy  10  B.  222. 

But  the  word  "  respective  "  has  a  strong  stirpital  force.  Effect  of 
Davis  Y.  Bennett,  4  D.  F.  &  J.  327 ;  Asycough  v.  Savage,  respective. 
13  W,  R  373. 

As  to  the  word  "  devolve/*  see  Stonor  v.  Curwen,  5  Sim. 
264. 

And  if  the  issue  of  a  stirps  are  treated  as  taking  among 
them  only  one  equal  share,  the  stirpital  construction  will 
be  adopted.  Brett  v.  Horton,  4  B.  239 ;  Hunt  v.  Dorsett, 
5  D.  M.  &  G.  570. 

A  gift  to  several  and  their  issue  "per  stirpes"  or  a 
direction  that  issue  are  to  take  only  their  parents'  share, 
is  sufficient  to  show  that  the  issue  were  not  meant  to 
take  in  competition  with  the  original  takers.  Pearson  v. 
Stepkm,  2  Dow.  &  GL  328;  5  Bl.  N.  S.  203;  Johnson  v. 
Cope,  17  B.  561. 

Whether  a  direction  that  issue  are  to  take  only  the  In  what 

^  the 
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JiBtriba-     share  their  ancestor  would  have  taken  will  have  the  effect 

tionwillbe 

Btirpiul     of  making  the  distribution  stirpital  throughout  seenis  not 

out."^  "    *^  ^  settled. 

The  word       Where  the  direction  is  that  the  issue  are  to  take  a 

usedin a    parent's  share,  and  the  word  " parent "  is  used  in  a  recur- 

"■^^''j™^    ring  or  sliding  sense,  so  as  to  apply  to  successive  genera- 

Bense.        tions  of  issue,  it  is  clear  that  the  distribution  will   be 

stirpital  throughout.     R088  v.  Rosa,  20  B.  645;    In  re 

Orion  8  Ti*u8t,  3  Eiq.  375;  Palmer  v.  Cruttwell,  8  Jur. 

N.  S.  479. 

So,  too,  where  the  direction  is  that  the  children  or 
grandchildren  are  to  take  an  original  share  between  them. 
Pmcell  V.  PoweU,  28  L.  T.  N.  S.  730. 

But  a   mere   direction  that  the  shar6  of  any  of  the 
original  takers  dying  is  to  go  to  his  issue  would,  it  seems> 
not  have  the  effect  of  preventing  remoter  issue  from  taking 
that  share  with  issue  less  remote  per  capita  between  them. 
BirdsaU  v.  JTork,  5  Jur.  N.  S.  1237;  Soviham  v.  Blake,  2 
W.  R.  446 ;  Weldon  v.  Hoyland,  4  D.  F.  &  J.  564.    Bohin- 
son  V.  Sykea,  23  B.  40,  which  is  co7U7'a,  was  on  a  marriage 
settlement. 
Effect  of        If  the  gift  is  to  several,  and  their  issue  per  stirpes,  the 
per  tUrpet,  Stirpital  distribution  will  be  carried  through  throughout, 
so  that  no  children  or  remoter  issue  can  take  in  competi- 
tion with  the  parents.    Dick  v.  Lacy,  8  B.  214 ;  Gibson 
V.  Fisher,  5  Eq.  51. 
Gift  to  When  the  gift  is  to  several  for  life,  and  then  to  their 

parents  for       ^  ^ 

life  and     children,  the  cases  are  not  easily  reconcileable. 
their  1*  It  scoms  clcar  that  a  gift  to  A.  and  B.,  as  tenants  in 

children,  common  for  their  lives,  and  then  at  their  death,  or  at  their 
deaths,  or  at  the  death  of  A.  and  B.,  to  their  children,  goes, 
upon  the  death  of  each  tenant  for  life,  to  his  children. 
Flinn  v.  Jenkins,  1  Coll.  365 ;  Taniire  v.  Pearkes,  2  S.  & 
St.  383 ;  WiUes  v.  Douglas,  10  B.  47 ;  Arrow  v.  Mellish, 
1  De  G.  &  S.  355 ;  Turner  v.  Whittaker,  23  B.  196 ;  SaHl 
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V.  Saril,  23  B.  87 ;  see,  too.  Doe  d.  Patrick  v.  Royle,  13 
Q.  B.  100 ;  Brcrnn  v.  Jarvis,  2  D.  F.  &  J.  168. 

If  the  gift  is  after  the  deaths  of  the  tenants  for  life  to 
their  children  and  grandchildren,  the  families  take  per 
stirpes,  but  the  children  and  grandchildren  take  per  capita, 
inter  ae.    BarTwhy  v.  Tassell,  11  Eq.  3G3. 

But  if  the  testator  goes  on  to  explain  what  he  means  by 
"  their  children,'*  by  adding  "  that  is  to  say,  the  children  of 
A-  and  B./'  they  take  per  capita,  Abrey  v.  Newman,  16 
B.  431. 

2.  If  the  gift  be  to  A.  and  B.  for  their  lives,  and  at  Gift  to 
their  death  not  to  their  children  but  to  the  children  of  A.  for  life, 
and  B.,  there  seems  less  reason  for  contending  that  the  ^^^j^  ^f 
children  are  to  take  per  stirpes,  -A-  »^d  B* 

However,  in  Wells  v.  Wells,  20  Eq.  342,  the  stirpital 
construction  was  adopted.  See  MilTies  v.  AJced,  6  W.  R. 
430;  Sutdiffe  v.  Howard,  38  L.  J.  Ch.  472;  Be  Notfs 
Trusts,  20  W.  R  569. 

In  such  a  case  a  superadded  direction  that, ''  if  there  is 
but  one  child,  the  whole  is  to  go  to  such  only  child,"  would 
afford  an  argument  that  the  distribution  was  meant  to  be 
per  capita.  Pearce  v.  Edmeades,  3  Y.  &  C.  Ex.  246;  2  W. 
R  672 ;  Swahey  v.  Goldie,  1  Ch.  D.  380 ;  see,  too.  Peacock 
V.  Stockford,  7  D.  M.  &  G.  129. 

3.  If  the  gift  to  the  children  is  not  till  after  the  death  Gift  to 

of  the  survivor  of  the  tenants  for  life,  it  would  seem  the  ^^er  death 
distribution  will  be  per  capita  ;  at  any  rate  if  the  gift  is  ?^  '^^*^"i. 
to  the  children  of  A.  and  B.,  and  not  merely  to  "  their  fop  life, 
children."    Malcolm  v.  Martin,  3  Bro.  C.  C.  50 ;  Pearce 
V.  EdnuadeSy  3  Y.  &  C.  Ex.  246 ;  Stevenson  v.  Ovllan,  18 
B.  590 ;  Xockolds  v.  Locke,  3  K.  &;  J.  6 ;  Swahey  v.  Goldie, 
1  Ch.  D.  380;  see  Alt  v.  Gregory,  8  D.  M.  &  G.  221. 
Perhaps  Smith  v.  Streatfield,  1   Mer.  358,  comes  under 
this  head. 

If  the  gift  is  substitutional,  as  to  several  or  their  children,  ^.'^^^Jl: 

tlODAl  glful. 
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the  children  take  per  stirpes.  Congy^eve  v.  Palmer,  16  B. 
435 ;  Tiviins  v.  Stackhouse,  27  B.  434 ;  Oowling  v. 
Thompson,  19  L.  T.  N.  S.  242 ;  In  re  Sibley's  Trusts,  5 
Ch.  D.  494. 

A  simple  gift,  however,  to  several  or  their  issue,  though 
it  would  import  a  stirpital  distribution  among  the  families, 
would  not  prevent  all  the  issue  of  each  family  from  taking 
per  capita  inter  se,  Gowling  v.  Thompson,  19  L.  T.  N.  S. 
242 ;  In  re  Sibley's  Trusts,  5  Ch.  D.  493. 
How  the  In  ascertaining  the  stirpes  reference  is  to  be  made  to 
the  original  stirpes  pointed  out  by  the  testator,  and  not  to 
the  stirpes  existing  at  his  death,  so  that  there  will  be  as 
many  primary  shares  as  there  are  original  stirpes  who  at 
the  testator's  death  have  descendants  living.  ^  Gibson  v. 
Fislter,  5  Eiq.  51 ;  see,  however,  Robin^son  v.  Shepherd,  12 
W.  R.  234 ;  10  Jur.  N.  S.  53 ;  4  D.  J.  &  S.  129. 
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CHAPTER  XXIV. 

MEANING  OF  WORDS  DESCRIPTIVE  OF  RELATIONSHIP. 

I.  Nephews  and  Nieces. 
Nephews  and  nieces  mean  primd  facie  the  children  of  Nephews 

1  1      r  1      J    ***"  nieces 

brothers  and  sisters,  including  those  of  the  half  blood,  mean 
FaUcner  v.  Butler,  Amb.  514 ;  Orievea  v.  Rawley,  10  Ha.  ^a^^f 
63 ;  Cotton  v.  Scarancke,  1  Mad.  45.  brothers 

'  ^  '  ^  and  Bisters. 

The  meaning  of  the  word  will  not  be  enlarged  where 
the  gift  is  to  each  of  the  present  nieces  of  A.,  who  had 
only  one  niece  of  the  first  degree  living  at  the  date  of  the 
will.     Crook  v.  Whitley,  7  D.  M.  &  G.  490. 

The  fact  that  the  gift  is  to  "nephews,  descendants  of 
my  brothers,"  will  not  enlarge  the  class,  Williariison  v. 
Mo<yre,  10  W.  R.  536. 

The  fact  that  a  great-niece  or  a  wife's  niece  has  been 
previously  called  a  niece  will  not  enlarge  the  meaning  of 
the  word.  Shelley  v.  Bi*yer,  Jac.  207 ;  Thompson  v. 
Robinson,  27  B.  486 ;  Smith  v,  Liddiard,  3  K.  &  J.  252  ; 
Wells  V.  WeUs,  18  Eq.  504;  Merrill  v.  Mixrton,  43  L.  T.  N. 
S.  760 ;  29  W.  R  394. 

Nor  will  a  gift  to  my  great-nephew,  and  such  oilier  of 
my  nephews  and.  nieces  as  shall  be  living  at  my  death. 
Blower's  Trusts,  11  Eq.  97;  6  Ch.  351. 

But  if  the  testator  has  at  the  date  of  his  will  and  death  ^n  what 

CftseH  a 

no  nephews  and  nieces  of  his  own,  and  there  aie  nephews  wife's 
and  nieces  of  his  wife,  they  will  take,  though  he  may  have  may  take. 
had  brothers  and  sisters  living  at  the  date  of  his  will. 
Hogg  V.  Cook,  32  B.  641 ;  tiherratt  v.  Mountjield,  15  Eq. 
305 ;  8  Ch.  928 ;  see  Adney  v.  Oreatvex,  17  W.  R.  637. 

s 
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The  words  "  nephews  and  nieces  on  both  sides  "  include 
a  wife's  nephew.  Frogley  v.  PhiUips,  30  B.  168 ;  3  D.  F. 
&  J.  466. 

If  a  great-nephew  is  referred  to  as  taking  a  share  of  a 
gift  to  nephews  and  nieces,  the  words  will  be  held  to 
include  grand-nephews  and  grand-nieces.  Weeds  v.  Bristow, 
2  Eq.  333. 

And  if  the  testator  expressly  defines  a  niece,  as  "  my 
niece,  daughter  of  my  nephew,"  nephews  and  nieces  will 
include  grand-nephews  and  grand-nieces.  James  v.  Smith, 
14  Sim.  214. 

A  bequest  to  "male  nephews"  has  been  held  to  include 
only  sons  of  brothers.     Lucas  v.  Cuddy,  I.  R  10  Eq.  514. 


Cousins. 


Second 
cousiiis. 


First  and 
fiecond 

COUBiUB. 


11.  Cousins. 

The  word  cousins  means  primarily  children  of  uncles 
and  aunts.  Sanderson  v.  Bayley,  4  M.  &  Cr.  56;  Caldecott 
V.  Harrison,  9  Sim.  457;  Stoddart  v.  Nelson,  6  D.  M.  & 
G.  68;  Stevenson  v.  Abingdon,  31  B.  305;  Burbey  v. 
Burbey,  9  Jur.  N.  S.  96. 

Second  cousins  are  persons  who  have  the  same  great- 
grandfather or  great-grandmother,  and  will  not  therefore 
include  first  cousins  once  removed.  Corporation  of 
Bridgnorth  v.  CoUivs,  15  Sim.  541;  In  re  Parker; 
Bentha/tn  v.  WiZson,  49  L.  J.  Ch.  587;  15  CL  D.  528. 

But  if  there  are  no  second  cousins  the  term  will  include 
all  within  the  same  degree  of  relationship,  unless  there  is 
an  intention  to  exclude  first  cousins  twice  removed,  for 
instance,  by  a  substitutionary  gift  to  the  children  of  second 
cousins  who  had  died.     Slade  v.  Fooks,  9  Sim.  386. 

In  a  gift  to  "  first  and  second  cousins,'*  the  words  will 
have  their  strict  meaning,  unless  there  is  something  to 
show  that  the  testator  is  not  using  them  in  their  proper 
sense.     In  re  Parker ;  Be7itham  v.  Wilson,  supra,  where 
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Mayott  V.  MayoU,  2  B.  C.  C.  125,  is  explained,  and  Cha/rge 
V.  Qoodyer,  3  Russ.  140;  SUcox  v.  Bell,  1  S.  &  St  301, 
are  disapproved. 

III.  Grandchildren. 

Similarly,  grandchildren,  unless  explained  by  the  con-  Grand- 
text,  will  not  include    great-grandchildren.      Oxford  v.  ^ 

ChurchiU,  3  V.  &  B.  59. 

But  if  the  gift  is  to  grandchildren  herein  named,  a 
great-grandchild  who  has  previously  been  called  grandchild 
may  take.    Huasey  v.  Berkeley,  2  Ed.  194. 

IV.  Issue. 

A  bequest  to  issue  as  purchasers  goes  to  all  issue,  Issue, 
children,  grandchildren,  &c.,  as  joint  tenants,  and  all  come 
in  who  are  in  existence  at  the  time  of  vesting  in  posses- 
sion. Davenport  v.  Hcmfmry,  3  Ves.  257;  Maddock  v. 
Legg,  25  B.  531 ;  Weldon  v.  Hoyland,  4  D.  F.  &  J.  564 ; 
Hobgen  v.  Necde,  11  Eq.  48. 

And  in  the  case  of  a  devise  of  realty,  all  such  issue  take 
as  joint  tenants  for  life,  or  in  fee,  according  as  the  will 
dates  before  or  since  the  Wills  Act.  Cook  v.  Cook,  2  Vern. 
645 ;  Mogg  v.  Mogg,  1  Mer.  654,  689 ;  DalzeU  v.  Welch, 
2  Sim.  319. 

1.  In  the  case  of  realty,  however,  this  construction  will  Excep- 
be  excluded  if  there  is  a  general  intention  manifest  to 
keep  the  estates  together  in  a  single  line  of  enjoyment^ 

in  which  case  the  estates  will  devolve  according  to  the 
rule  in  MandeviUe'a  Case.  Allgood  v.  Blake,  L.  R  7  Ex. 
339 ;  i6.  8  Ex.  160;  and  see  Whitelock  v.  Heddon,  1  B.  & 
P.  243. 

2.  The  generality  of  the  word  issue  will  be  restrained  In  what 
if  the  testator  explains  that  he  meant  by  issue  children.      means 

a.  This  will  be  the  case  if  the  word  issue  is  coupled  with  ®^*^®°* 

S  2 
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parent :  for  instance,  if,  in  a  substitutional  gift  to  issue, 
the  issue  are  directed  to  take  their  parent's  shara  Sibley  v. 
Perry,  7  Ves.  622 ;  Pruen  v.  Osborne,  11  Sim,  132 ;  Smitii 
V.  HorafaU,  25  B.  628;  Stevenson  v.  Abingdon,  31  B. 
305 ;  Macgregor  v.  Macgregor,  1  D.  F.  &  J.  63 ;  Martin  v. 
Holgate,  L.  R.  1  H.  L.  175 ;  Bryden  v.  WHlett,  7  Eq.  472 ; 
Heasman  v.  Pearse,  7  Ch.  275;  see,  however,  Ralph  v. 
Carrick,  11  Ch.  D.  873. 

If,  however,  the  word  parent  is  not  used  in  the  sense 

of  the  first  taker,  whose  share  the  issue  are  to  take  by 

substitution,  but  in  what  might  be  called  a  sliding  sense, 

so  as  to  denote  child,  grandchild,  great-grandchild,  and  so 

on,  it  will  not  have  the  effect  of  cutting  down  issue  to 

children.     See  Ross  v.  Ross,  20  B.  645,  where  the  testator 

distinguished  between  a  parent's  share  and  a  child's  share, 

children  being  the  first  takers. 

Effect  of  A     The  fact  that  there  is  a  gift  over  in  default  of  issue  of 

default  of  the  first  takers  affords  an  argument  against  construing 

°^        issue  as  equivalent  to  children,  though  it  is  not  in  itself 

conclusive.    See  cases  supra  cit;  Re  Kavanagh's  Will, 

13  Ir.  Ch.  120 ;  Corrie's  Will,  32  B.  426. 

Gift  over        But  if  the  gift  over  is  not  merely  in  default  of  issue  but 

of  chiidiw  i^i  default  of  "  children  or  issue,"  it  would  seem  that  the 


or  ittue. 


word  issue  cannot  be  restricted,  though  the  issue  are 
directed  to  take  only  a  parent's  share.    Ross  v.  Ross,  20 
B.  645 ;  Ralph  v.  Carrick,  11  Ch.  D.  873,  883. 
Issue  of         5.  Issue  of  issue  must  mean  issue  of  children,  if  not 

issue. 

children    of    children.       Pope    v.    Pope,    14     B.    693 ; 

Williams  v.   Teale,  6  Ha.   239;    Heasmam  v.   Pearse, 

7  Ch.  275. 

So,  too,  children  of  issue  will  mean  children  of  children. 

Fairfidd  v.  BusheU,  32  B.  158. 
Issue  of         c.  In  a  marriage  settlement  limitations  in  favour  of  the 
age  in  a  '  "  issue  of  the  marriage "  would  probably  be  confined  to 
"^l       children.     In  re  Dixon's  Ti^usts,  I.  R.  4  Eq.  1;  In  re 
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Denis  B  Trusts,  I.  R.  10  Eq.  81 ;  see  Donoghv£  v.  Bivoksy 
L  R  9  Eq.  489. 

As  to  the  meaning  of  l^al  issue  by  marriage  in  a  will, 
see  Reed  v.  Braitkwaite,  11  Eq.  514. 

The  words  issue  lawfully  begotten  of  a  person  will  not  l«ne  law- 
confine  issue  to  children.     Hayden  v.  WiUshire,  3  T.  K  gotten. 
372 ;  Emns  v.  Jones,  2  Coll.  516. 

d.  If  after  a  gift  to  issue  the  testator  adds,  "  and  if  but 
one  then  to  such  only  child/'  issue  will  mean  children.  In 
re  Hopkins'  Tinists,  9  Ch.  D.  131 ;  In  re  Bii^on,  1  L.  R  Ir. 
258 ;  see  Carter  v.  Benial,  2  B.  551 ;  In  re  Meade's 
Trusts,  7  L.  R  Jr.  51. 

e.  The  fact  that  in  one  bequest  after  a  gift  for  life  the  One  re- 
remainder  is  given  to  children,  while  in  another  gift  in  a  ohildra, 
later  part  of  the  will  to  the  same  tenants  for  life  the  J^^^'  ^ 
remainder  is  given  to  issue,  will  not  restrict  the  meaning 

of  issue  in  the  second  gift.     Waldon  v.  BouUer,  22^  B.  284. 

The  fact  that  in  one  part  of  the  will  there  is  an  ex-  Iwue  may 
planatory  context  showing  that  the  testator  has  used  issue  ent  mean^' 
as  equivalent  to  children  will  not  be  sufficient  to  give  the  ^  *"* . 
word  a  restricted  meaning  in  another  part  of  the  will  where  g>^<>- 
there  is  no  explanatory  context     Head  v.  Randall,  2  T.  & 
C.  C.  231 ;  see  Hedges  v.  Harpur,  9  B.  479;  Re  Corners 
WiU,  32  B.  426. 

But  where  in  successive  limitations  of  the  same  property  Suoceanve 
to  tenants  for  life  and  then  to  issue  the  word  is  in  one  ^  a^^'^ 
case  explained  to  mean  children,  it  may  have  the  same  P'^P^'^^y* 
meaning  in  the  other  limitations.    Foster  v.  Wyhrants, 
I.  R  11  Eq.  40. 

And  if  the  testator  has  frequently  used  the  word  issue 
as  equivalent  to  children,  it  will  have  that  meaning 
in  a  limitation  where  there  is  no  context  to  confine 
it.  Ridgeway  v.  MunJcittrick,  2  Dr.  &  War.  84 ;  Rhodes 
V.  Rhodes,  27  B.  413 ;  In  re  Harrison's  Estate,  3  L.  R  Ir. 
114. 
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The  testator  may  explain  what  he  meant  by  issue,  for 
instance,  by  referring  to  a  gift  in  favour  of  issue  as  being 
a  gift  in  favour  of  children.  Macgregor  v.  Macgregor,  1 
D.  F.  &  J.  63 ;  Baker  v.  Bayldon,  31  B.  209. 

When  the  gift  to  issue  is  substitutional,  the  class  of 
issue  is  not  to  be  ascertained  once  for  all  at  the  death  of 
the  parent,  but  it  will  include  persons  subsequently  bom 
before  the  period  of  distribution.  In  re  SiUey'a  Trusts^ 
6  Ch.  D.  494 ;  In  re  J(yMi%  Estate ;  Hume  v.  lAoyd^  47 
L.  J.  Ch.  775;  overruling  Hohgen  v.  NedU,  11  Eq.  48. 

In  the  case  of  a  gift  in  remainder  to  issue  the  same 
rule  applies;  that  is  to  say,  all  the  issue  bom  at  the 
testator*s  death  and  coming  into  being  before  the  death  of 
the  tenant  for  life  are  admitted.  Surridge  v.  Clarkaov^ 
14  W.  R  979. 

If  the  gift  is  to  several  for  life,  and  then  to  their  issue, 
with  cross-remainders  between  them,  the  class  of  issue  to 
take  under  the  cross-remainders  is  fixed  once  for  all  at  the 
death  of  the  parent,  who  is  tenant  for  life,  and  not  at  the 
death  of  the  tenant  for  life  dying  without  issue.  In  re 
Ridge's  Trusts,  7  Ch.  665. 


V.  Descendants. 


Descend- 
ants. 


Descendants  means  primd  facie  all  descendants  living 
at  the  time  of  distribution,  and  apparently  they  take  per 
capita^  Crosdey  v.  Cflare,  Amb.  397;  3  Sw.  320;  BuUer 
V.  Stratton,  3  B.  C.  C.  367. 

But  the  expression  "descendants  or  representatives" 
imports  a  distribution  per  stirpes.  Botdand  v.  Gorsuch, 
2  Cox,  187. 

The  word  descendants  requires  a  stronger  explanatory 
context  to  confine  it  to  children  than  the  word  issue.  For 
instance,  a  direction  that  descendants  are  to  take  a  parent's 
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wotdd  not  limit  the  cla&s  to  children.    Ralph  v. 
'<^k  11  Ch.  D.  873. 

^ould  seem  that  the  tenn  descendants^  when  used  as 

'  of  purchase,  and  coupled  with  a  gift  to  the  ancestor, 

^bstitutional  and  representative  sense,  so  that  in  a 

^veral  and  their  descendants,  descendants  would 

"^  in  competition  with  their  ancestor.     Tucker  v, 

'  2  Jur.  N.  S.  488;  and  perhaps  J<me8  v.  Price, 

•S5,  may  be  supported  on  this  principle.     See,  too, 

J^epper,  27  B.  86 ;  Best  v.  Stonehewer,  34  B.  66 ; 

*  S.  537. 

^r  to  appoint  to  descendants  does  not  authorize 
tment  to  the  legal  personal  representative  of  a 
t,  though  he  may  happen  also  to  be  a  descendant. 
mm'«  Trust,  26  W.  R.  93 ;  47  L.  J.  Ch.  65. 


VI.  Relations. 

The  words  nearest  relations  explain  themselves,  and  no  Nearest 
reference  to  the  statute  is  necessary  to  determine  the  means 
persons  to  take.    Smith  v.  CampbeU,  19  Ves.  400 ;  Bran-  "^  °^ 
don  v.  Brandon,  3  Sw.  312.    See  Ooodvage  v.  Ooodinge, 
1  Ves.  sen.  231 ;  Edge  v.  Salisbury,  Amb.  70. 

But  the  terms  relations  or  near  relations  or  friends  and  Eelatioiis. 
relations  are  of  indefinite  meaning,  and  the  Courts,  when 
compelled  to  determine  the  persons  to  take,  have  restricted 
them  to  relations  capable  of  taking  within  the  Statutes 
of  Distribution,  both  as  regards  realty  and  personalty. 
Whitehome  v.  Harris,  2  Ves.  sen.  527 ;  Walter  v.  Mavmde, 
19  Ves.  424 ;  Thvxiites  v.  Over,  1  Tatmt  263 ;  Salushury 
V.  Denton,  3  K.  &  J.  529 ;  Re  Caplin's  Will,  2  Dr.  &  Sm. 
527 ;  34  L.  J.  Ch.  578. 

The  persons  pointed  out  by  the  statute  take  per  capita 
as  joint  tenants,  and  not  in  the  proportions  fixed  by  the 
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statute.     Tiffin  v.  Longman,  15  B.  275 ;  EdgUs  v.  Le 
Breton,  15  £q.  148. 

But  they  take  in  the  proportion  directed  by  the  statute 
where  the  gift  is  to  relations,  share  and  share  alike,  as  the 
law  directs.     Fielden  v.  Aehvxyrth,  20  Eq.  410. 
Power  to        ^  power  to  select  relations  extends  to  relations  generally. 

seleut. 

Harding  v.  Olyn,  1  Atk.  469 ;  5  Ves,  501. 

But  a  power  to  distribute  does  not,  and  in  default  of 
appointment  the  Court  will  restrict  the  relations  to  those 
who  can  take  under  the  statute.  Pope  v.  Whitcombe, 
3  Mer.  689 ;  Grant  v.  Lynam,  4  Buss.  292 ;  Re  Caplin's 
Will,  2  Dr.  &  Sm.  527 ;  Lawlar  v.  Henderson,  I.  R  10 
Eq.  150. 

Of  course  the  testator  may,  by  explanatory  words,  extend 

the    word   relations   to  persons   not  within  the   statute. 

Devisme  v.  MeUish,  5  Ves.  529 ;  Hibbert  v.  Hihbert,  15 

Eq.  372.     See  Bennett  v.  Honywood,  Amb.  708. 

When  the       Primd  focie  the  class  of  relations  to  take  is  to  be  ascer- 

clftM  to 

take  under  tained  at  the  death  of  the  propositus. 

rd^iona  is      Therefore,  where  the  gift  is  immediate  or  in  remainder 

t^^'td^^'  to  the  testator's  relations,  after  gifts  to  persons  who  are 

some  of  the  next  of  kin,  his  next  of  kin  at  his  death  alone 

take.    Rayner  v.  Mowbray,  3  B.  C.  C.  234;  Masters  v. 

Hooper,  4  B.  C.  C.  207 ;  Pearce  v.  Vincmt,  1  Cr.  &  M. 

598;  2M.&K.800;  2Sc.347;  2 Bing.  N.  C.  328 ;  2Kee. 

230 ;  see  Eagles  v.  Le  Breton,  15  Eq.  148,  where  there  is  a 

discrepancy  between  the  bead   note  and  the  judgment. 

See  SteH  v.  PMel,  5  Bing.  N.  C.  434. 
Gift  to  If  the  gift  is  to  such  relations  as  survive  the  tenant 

tionsM  for  life  the  class  is  ascertained  at  the  death  of  the 
tralnTfo/  ^'''^cestor,  while  those  who  die  before  the  tenant  for 
ij^e-  life  are  excluded.     Bishop  v.  Cappel,  1  De  G.  &  S.  411. 

Where  the     The  term  relations,  however,  has  not  the  same  direct 

tenant  for 

life  is  sole  reference  to  the  death  of  the  propositus  as  heirs  or  next 
ftt  the  date  of  ^in,  and  therefore  where  there  is  a  gift  to  A.  either  for 
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life  with  remainder  to  her  children,  or  to  A.  absolutely,  °'*^®^^ 

followed  by  a  gift  over,  if  A.  dies  without  issue,  to  the 

testator's  relations,  and  A.  is  the  sole  next  of  kin  at  the 

date  of  the  will  and  death,  the  class  will  be  ascertained 

at  A.'s  death.     Marsh  v.  Marsh,  1  B.  C.  C.  293 ;  Jones 

V.  Cdbeck,  8  Ves.  38 ;  Lees  v.  Massey,  3  D.  F.  &  J.  113  ; 

see  'post,  p.  280,  seq. 

And  the  testator  may  himself  fix  the  time  at  which  his 
relations  are  to  be  ascertained ;  for  instance,  by  directing 
his  relations  to  be  advertised  for  at  the  death  of  a  tenant 
for  life,  and  giving  the  property  to  such  of  them  as  claim 
within  two  months  after  such  advertisements.  'Tiffin  v. 
Lcm^man,  15  B.  275. 

Where  there  is  a  power  to  appoint  to  relations  and  no  When  the 
gift  in  default  of  appointment :  take  in 

1.  If  there  is  no  life  interest,  and  the  power  is  a  general  fp^^\. 
power  to  appoint  to  the  testator's  relations,  it  seems  the  ™«°*  "  ^ 

,  .  be  asoer- 

class  to  take  will  be  ascertained  at  the  death  of  the  tained. 
testator  and  not  when  the  power  expires.  Cole  v.  Wade, 
16  Ves.  27;  in  which  case,  however,  the  actual  point 
did  not  arise,  since  the  next  of  kin  at  the  testator's 
death,  and  the  time  when  the  power  expired,  were  the 
same. 

2.  If  there  is  a  life  interest  and  the  tenant  for  life  has 
power  to  appoint  to  the  testator's  or  his  own  relations, 
the  class  is  to  be  ascertained  at  the  death  of  the  tenant  for  ^ 
life,  whether  the  power  is  to  appoint  by  deed  or  will 
Harding  v.  Olyn,  1  Atk.  468 ;  Birch  v.  Wade,  3  V.  &  B. 
198;  see,  too,  in  Brown  v.  Higgs,  8  Ves.  561. 

And  it  makes  no  difference  whether  the  power  is  one  of 
selection  or  distribution  merely :  Pope  v.  Whitcombey  3 
Mer.  689,  as  corrected  by  Lord  St.  Leonards  on  Powers, 
662,  and  Finch  v.  HoUingsworthy  21  Beav.  112 ;  Caplin's 
Will,  2  Dr.  &  Sm.  527  ;  see,  too,  A.-G.  v.  Doyley,  4  Vin. 
Ab.  485,  where  the  tenant  for  life  and  the  donee  of  the 
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power  were  different  persons,  and  the  class  was  ascertained 
at  the  death  of  the  tenant  for  life. 


Family. 


Devise  of 
lands. 


Direction 
to  secure 
for  family. 


BeqneNt  of 
pereonalty 
to  family. 


VII.  Family. 

The  word  family  may  have  a  different  meaning,  according 
to  the  context. 

1.  In  the  case  of  devises  of  land : — 

''If  land  be  devised  to  a  stock  or  family  or  house  it 
shall  be  understood  of  the  heir  principal  of  the  house." 
Counden  v.  Clarke,  Hob.  88. 

This  will  be  the  case  where  the  word  is  used  as  a  quasi- 
word  of  limitation,  where,  for  instance,  after  a  devise  to  a 
person,  there  is  a  direction  that  the  property  is  to  remain 
in  his  family.  Chapman*8  Case,  Dyer,  333 ;  Doe  d.  Chattor- 
way  V.  Smith,  6  Mau.  &  S.  126  ;  OriJUha  v.  Evan,  5  B.  241. 

A  devise  to  A«  and  his  family  according  to  seniority, 
gives  A.  an  estate  tail.    Lucas  v  Ooldsmid,  29  B.  657. 

So  too  a  devise  of  land  to  A«  for  life  ^  in  confidence  that 
after  her  decease  she  will  devise  the  property  to  my  family," 
goes  to  the  testator's  heir-at-law  upon  A's  deatL  Wright 
V.  Atkyns,  17  Ves.  265 ;  19  Ves.  299. 

Under  a  direction  to  secure  property  for  the  benefit  of  a 
person  and  his  family  the  realty  will  be  settled  for  life 
with  successive  remainders  in  tail,  and  the  personalty  will 
be  settled  for  life  with  remainder  to  the  children.  White 
V.  Briggs,  15  Sim.  17 ;  2  Ph.  683 ;  Wodifnore  v.  BvArrovoes, 
1  Sim.  512. 

2.  It  is  now  settled  that  in  a  bequest  of  personalty  or  a 
mixed  bequest  of  realty  and  personalty  to  the  family  of  a 
person,  the  primary  meaning  of  family  is  children.  Barnes 
V.  Patch,  8  Ves.  604 ;  Terrj/s  Will,  19  B.  580 ;  Wood  v. 
Wood,  3  Ha.  65 ;  Parkinson^a  Trust,  1  Sim.  N.  S.  242 ; 
Bealee  v.  Crisford,  13  Sim.  592  ;  Burt  v.  HiUyar,  14  Eq. 
160 ;  Pigg  v.  Clarke,  3  Ch.  D.  672 ;  In  re  Hutchinson 
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&  TenaifU,  8  Ch.  D.  540;  see  Woods  v.  Woods,  1  M.  & 
Cr.  401. 

It  has  been  held  that  the  word  includes  an  illegitimate 
son.  Lambe  v.  Eames^  10  Eq.  267 ;  6  Cb.  597 ;  HvmJble 
V.  Bowmom,  47  L.  J.  Ch.  62. 

3.  In  order  to  give  the  word  a  different  meaning  there 
must  be  some  special  circumstances. 

a.  Thus,  if  there  are  no  children,  next  of  kin  may  take.  May  mean 
Re  MaasUm,  4  Jiir.  N.  S.  407.  2S?  ""^ 

&.  So  a  gift  to  the  family  of  an  unmarried  person  would 
probably  extend  to  all  her  relatives.  Snow  v.  Teed,  9  Eq. 
622. 

c.  In  some  cases  on  the  context  family  has  been  held  to  !>;  the 
mean  those  of  a  man's  household,  thus  including  a  wife  eeiuse  it 
or  husband.     Macleroth  v.  Bacon,  5  Ves.  158 ;  BldckwaU  J^de  a 

v.  BvU,  1  Kee.  176.  hDjbandor 

wife. 

(2.  Family  has  been  held  to  include  all  descendants  in  when  it 
existence  at  the  period  of  distribution ;  but  such  a  con-  ^1^^^-*^^ 
struction  would  not  be  adopted  without  a  strong  context.  «a*«' 
WiUiams  v.  WiUicmia,  1  Sim.  N.  S.  358. 

e.  It  would  seem  that  a  power  to  appoint  to  a  person's  Power  to 
family  would  be  limited  to  his  children  if  there  are  any.  SSoSy. 
In  re  HtUchinson  &  Tenant,  8  Ch.  D.  540 ;  see  Sinnott 
V.  Walsh,  5  L.  R  Ir.  27. 

If  there  are  no  children  the  donee  of  the  power  may 
select  relations  not  within  the  degree  of  next-of-kin. 
Orant  v.  Lyn^amt,  4  Russ.  292. 

If  the  power  is  not  exercised  the  statutory  next-of-kin 
are  entitled.     Crwwys  v.  Colman,  9  Ves.  319. 

4.  Where  it  is  clear  that  the  testator  has  used  the  word 
family  in  a  wider  sense  than  any  of  those  here  mentioned, 
but  it  is  uncertain  who  were  meant  to  be  included,  the 
gift  will  be  void  for  uncertainty.  Yeap  Cheah  Neo  v.  Ong 
Cheng  Neo,  L.  R  6  P.  C.  381 ;  see  Robinson v.Waddelow, 
8  Sim.  134. 
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Wliether  a      When  family  is  construed  children,  a  simple  gift  to  the 

gift  to  .        .     *  . 

■even!       families  of  A.  and  B.  goes  per  capita  in  joint  tenancy. 

^  p^     Oregory  v.  Smith,  9  Ha.  708. 

capita  or        g^  ^^^  ^  gjjpj.  ^  ]ye  divided  between  the  families  of 

per  tttrpei  '  '         o 

among  A.  and  B.  goes  to  all  the  children  of  A.  and  B.  per  capita 
as  tenants  in  common.  Barries  v.  Patch,  8  Ves.  604; 
see,  however,  Alexander  v.  Douglas,  Bom.  Notes  of  Cases, 
93. 

Friends.  Under  a  direction  that  after  the  death  of  the  testator's 
wife,  to  whom  a  life  interest  in  lands  was  given,  the  lands 
should  revert  to  the  testator's  friends,  the  heir  at  law  was 
held  entitled.     Coogan  v.  Hayden,  4  L.  R  Ir.  685. 
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CHAPTER  XXV. 

GIFTS   TO   HEIBS,    NEXT  OP  KIN,   REPRESENTATIVES, 

AND   EXECUTORS. 

Where  Borough  English  or  gavelkind  lands  are  devised  Devise  of 
with  other  lands  to  the  testator's  heir,  the  common  law  English 
heir  is  entitled.    Davis  v.  Kirk,  2  K.  &  J.  391 ;  Thorp  v.  ^^^^""^^ 
Owen,  2  Sm.  &  G.  90 ;  Buchanan  v.  Harrison,  1  J.  &  H.  *^e  ^'^' 
662 ;  Sladen  v.  Sladen,  2  J.  &  H.  369. 

So  where  Borough  English  lands  alone  are  devised  to  a 
person  for  life,  with  remainder  to  her  sons  and  daughters 
and  their  heirs,  and  if  A.  dies  without  having  such  heirs, 
to  the  testator's  sons  and  daughters  then  living  and  the 
heirs  of  those  who  may  be  deceased,  the  common  law 
heir  takes  under  the  ultimate  gift.  PoUey  v.  PoUey,  31  B. 
363. 

In  the  same  way  a  devise  of  gavelkind  lands  alone 
to  the  testator's  right  heirs  goes  to  the  common  law  heir. 
OaHand  v.  Beverley,  9  Ch.  D.  213. 

The  rule  is  that  "  Tiemo  est  hoeres  viventis,**  and  therefore  In  what 
a  devise  to  Uie  heirs  of  a  living  person  is  contingent,  unless  word  heir 
the  term  heirs  is  so  qualified  by  express  words  or  by  the  ™^^JJ. 
general  intention  of  the  will  as  to  show  that  the  testator  •Hfn<^* 
meant  by  heir  the  heir  apparent  or  presumptive  or  some 
other  person,  who  will  then  take  as  persoTia  designata. 

This  will  be  the  case  if  the  testator  speaks  of  the  heirs 
of  the  body  of  B.  now  living.  Burchett  v.  Diirdant,  2  Vent. 
311 ;  Carth.  154 ;  see  Chambers  v.  Taylor,  2  M.  &  Cr.  376. 
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Or  the  intention  of  the  testator  to  use  the  term  as  desig- 
nating a  person  may  be  gathered  from  the  whole  will ;  if, 
for  instance,  the  so-called  heir  is  directed  to  pay  annuities 
to  certain  persons  during  whose  life  he  cannot  be  strictly 
heir.     Darbison  d.  Long  v.  BeaumorU^  1  P.  Wms.  229 ; 

3  B.  P.  C.  60;  Goodrigkt  v.  White,  2  w!  BL  1010;  Wirder 
V.  Perratt,  9  CL  &  F.  606. 

A  devise  to  the  heirs  and  assigns  of  "  A.,  as  if  she  had 
continued  sole  and  unmarried/'  is  a  gift  to  the  person 
filling  the  character  as  peraona  deaignata,  Brookman  v. 
Smith,  L.  R  6  Ex.  291 ;  ib,  7  Ex.  271;  Dormer  v.  Phillips, 

4  D.  M.  &  G.  855 ;  3  Dr.  39 ;  Feame,  0.  R  209—212. 
Acknow-        The  appointment  or  acknowledgment  of  a  person  as 
of  fronon  ^®^^'  though  he  may  not  be  the  real  heir,  is  sufficient  to 
as  heir.      carry  to  him  the  testator's  real  estate.^   Parker  v.  NicJcson^ 

1  D.  J.  &  S.  177;  11  W.  R  633;  82  L  J.  Ch.  397. 
DeviRe  to       A  devlse  to  the  right  heirs  male,  or  to  the  right  heirs  of 
a  particu-  *  particular  name,  will  go  only  to  the  very  heir,  who  must 
}J^^^^°'  be  a  male  or  of  that  name.    Aehenhurat's  Case,  Hob.  34 ; 
male.         cit.  CouTiden  v.  Clarke,  Moore,  860,  pL  1181 ;  Hob.  29 ; 

Wrightson  v.  Macavlay,  14  M.  &  W.  214;   Thorpe  v. 

Thorpe,  32   L.   J.  Ex.  79;    see   Co.  Lit  24b,  note   by 

Hargrave. 

If  the  devise  is  to  the  right  heirs  exclusive  of  A,  who 

is  the  right  heir,  the  devise  fails.     GoodtiUe  d.  Bailey  v. 

Ptigh,  Feame,  Cent.  Rem.  673 ;  2  Mer.  348. 
Heirs  of         The  rule  does  not,  however,  apply  to  heirs  of  the  body, 
*^*    whether  taking  by  descent  or  purchase.     Wells  v.  Palmer, 

6  Burr.  2617 ;  2  W.  Bl.  687 ;  Evans  d.  Weston  v.  Burten- 

shaw,  Co.  Lit  164a,  n.  (2). 
Whether        An  heir  male  taking  by  inheritance   must   trace  his 

the  heir  , 

male  tak-   descent  entirely  through  males.     Co.  Lit.  25a. 
chase^must      ^^  ^  ^^^  ^Y  Ja^^nan,  ii.  p.  61,  that  this  does  not  apply 
trace  Wa     to  a  gift  to  the  heir  male  or  female  by  purx^hase,  citing 
through     Hob.  31 ;  Ca  Lit,  25b.    At  any  rate  it  is  clear  that  if  the 

males. 
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word  lineal  be  added  the  heir  must  trace  his  descent 
through  males.  Oddie  v.  Woodford,  3  M.  &  Gr.  584; 
Bemal  v.  Bemal,  3  M.  &  Cr.  559 ;  and  see  Doe  d,  Angdl 
V.  AngeU,  3  Q.  B.  328 ;  ThMiJL88(m  v.  Eendleaham,  7  H.  L. 
429. 

It  appears,  however,  to  be  concluded  by  authority  that, 
even  in  the  absence  of  the  word  lineal,  the  heir  male 
taking  by  purchase  must  claim  through  males.  Lywood 
V.  Kimber,  29  B.  38.  See  per  Lord  St  Leonards,  7  H.  L. 
512 ;  and  see  Doe  d.  Winter  v.  PerraM,  3  M.  &  Sc.  594. 

Under  a  devise  to  the  heir  ex  parte  Tnatemd  a  person  Heir  ex 
who  is  also  heir  ex  parte  patemd  may  take.    Rawlinson  matoTid, 
V.  Wass,  9  Ha.  673 ;  In  re  WiUomier'6  Trusts^  16  Ir.  Ch. 
389. 


Rule  in  Manbeville's  Case,  Co.  Lit.  26d.; 

Fearne,  80. 

*'  Where  an  estate  is  limited  to  the  heirs  special  of  a  Rule  in 
particular  ancestor,  without  any  estate  of  freehold  limited  viUe'scase. 
to  the  ancestor  (either  expressly  or  by  implication),  it  is 
impossible  to  effectuate  the  expressed  will  of  the  donor 
and  to  make  the  estate  pass  through  the  whole  series  of 
the  special  heirs  designated,  except  by  regarding  the  limi- 
tation as  if  it  were  an  estate  tail,  which  had  originally 
vested  in  and  descended  firom  the  ancestor  himself,  and  yet 
the  first  taker  must  take  as  purchaser,  because  no  estate 
did  in  fact  vest  in  or  descend  from  the  ancestor."  Vernon 
V.  Wright,  2  Drew.  439 ;  7  a  L.  35. 

The  result  is  the  creation  of  a  qv/iai  entail,  partaking  of 
the  opposite  qualities  of  purchase  and  descent.  Thus, 
where  the  limitation  was  to  Roberge  and  the  heirs  of 
the  body  of  her  late  husband  John  de  Mandeville  by  her, 
where  John  de  Mandeville  had  left  a  son  and  daughter,  it 
was  held  that  the  daughter  took  on  the  death  of  the  son 
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per  /(yi'TnaTn  doni,  as  the  person,  who  would  have  been 
entitled,  if  the  estate  had  descended  from  the  ancestor. 
Mandeville's  Case,  Co.  Lit.  26  b. 

The  rule  in  Mandeville's  case  applies  equally  where 
the  limitation  is  to  the  heirs  of  the  body  of  the  testator. 
AUgood  V.  Blake,  L.  R.  7  Ex.  339 ;  ib.  8  Ex.  160. 

It  has  been  adopted  where  the  term  issue  was  used. 
WhUelock  v.  Heddmi,  1  B.  &  P.  243. 

But  it  will  not  be  extended  to  a  devise  to  the  heirs  of 

the  body  of  a  deceased  person,  excluding  certain  lines  of 

descent,  which  would  comprehend  the  real  heirs  of  the 

body ;  nor  does  it  apply  to  a  devise  to  the  right  heirs  male 

of  a  person,  though  a  devise  to  A.  and  his  heirs  male  gives 

A.  an  estate  tail.     AUgood  v.  Blake,  swpra ;  AsikenkursVB 

Casey  Hob.  34 ;  Baker  v.  TToK,  1  Ld.  Baym.  185 ;  Doe  d, 

lAvdsey  v.  Colyear,  11  East,  548. 

In  what         Heirs  of  the  body,  however,  used  as  a  term  of  purchase, 

ofthebody  msiy  mean  children  if  the   devise  is   to  them  as  their 

Sndwn.     P^^^^t-  shall  appoint,  or  if  they  are  to  take  equally  among 

them  ajs  tenants  in  common :  Jordan  v.  Adams,  9  C.  B. 

N.  S.  483 ;  Right  v.  Creher,  5  B.  &  Cr.  866 ;  in  which 

case  the  estate  of  the  ancestor  being  equitable  did  not 

coalesce  with  the  limitation  to  the  heirs. 

Assigns. 

Amigni!.  As  a  rule  the  words  "and  assigns,"  following  the  word 
heirs,  have  no  operation,  "  they  have  no  conveyancing 
virtue  at  all,  but  are  merely  declaratory  of  that  power  of 
alienation  which  the  purchaser  would  have  had  without 
them.*'  Wms.  R  P.  141 ;  Brookman  v.  Smith,  L.  R  6 
Ex.  291. 

It  has,  however,  been  held,  that  a  legal  limitation  to 
the  heirs  and  assigns  of  a  person,  who  had  a  prior  equitable 
life  estate,  gave  that  person  a  general  power  of  appoint- 
ment over  the  property.     Quested  v.  MicheU,  24  L.  J.  Ch. 
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722.  See,  too,  Tapner  v.  Marlott,  Willes,  177;  and  A,-0, 
V.  Vigor,  8  Ves.  256,  291 ;  but  it  is  unlikely  that  this 
construction  will  be  extended. 

The  eflfect,  however,  of  a  gift  to  A.  or  his  heirs  or  assigns, 
is  to  give  the  absolute  interest  to  A.  Wilton's  Estate, 
8  D.  M.  &  G.  173 ;  Hopkim'  Trust,  2  H.  &  M.  411.  See 
post,  p.  286. 

Bequests  op  Personalty  to  Heirs. 

1.  A  bequest  of  personalty  to  the  right  heirs,  or  to  the  Bequestsof 
heirs  at  law,  or  the  next  heir  of  an  individual,  primd  facie  to  heSa.  ^ 
goes  to  such  heir  as  persona  design^ta,  whether  the  bequest 

be  to  the  heirs  of  the  testator  or  of  a  stranger.  Mounsey 
V.  Blamire,  4  Russ.  384  ;  Hamilton  v.  MiUs,  29  B.  193 ; 
De  Beauvoir  v.  De  Beauvoir,  3  H.  L.  524;  126  Bootes, 
1  Dr.  4;  Sm.  228 ;  Southgate  v.  Clinch,  27  L.  J.  Ch.  651 ; 
4  Jur.  N.  S.  428. 

The  rule  applies,  d  fortiori,  to  a  mixed  fund.  De 
Beauvoir  v.  De  Beauvoir,  3  H.  L.  524;  Boydell  v.  Oolightly, 
14  Sim.  327 ;  TodhurUer  v.  Thompson,  26  W.  R.  883. 

2.  In  the  same  way,  if  the  gift  is  to  A.  for  life  with  A.  for  life, 
remainder  to  his  heirs,  the  heir,  in  the  strict  sense,  18^™*!^.*' 
entitled.    In  bonis  Dixon,  4  P.  D.  81 ;  Smith  v.  Butcher,  10 

Ch.  D.  113;  disapproving  Mounsey  v,  Blamire,  4  Russ. 
384.  The  cases  of  Evans  v.  Salt,  6  B.  266 ;  Low  v.  Smith, 
25  L.  J.  Ch.  503 ;  2  Jur.  N.  S.  344 ;  Re  Peppitfs  Estate  ; 
Chester  v.  Phillips,  36  L.  T.  N.  S.  500,  must  be  considered 
overruled,  unless  they  can  be  supported  on  the  special 
context  in  each  case. 

3.  But  the  word  heirs  may  be  controlled  by  the  context,  in  wh^t 
as  in  Oamboa's  Trust,  4  E.  &  J.  757,  where  a  bequest  to  SJ^^^^xt 
"  the  heirs  of  ray  late  partner  for  losses  sustained  during  o^  ^^^ 
the  time  that  the  business  of  the  house  was  under  my  sole 
control,"  went  to  the  next  of  kin  under  the  Statute;    •. 

/•^j^^A  i^A^M"^*^  €JLj%^^  Wc^^^-ft-  ^.^-fi-»/i^  c»JS.d**A,  c-u^^^M.  Ks.^  ^^4 
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and  in  In  re  Newton's  Trusts,  4  Eq.  171,  where  the 
bequest  to  "  the  heirs  and  assigns  of  my  deceased  sister  " 
was  shown  to  be  qu<isi  substitutional  by  other  limita- 
tions to  the  testator's  living  brothers  and  sisters  and  their 
heirs  and  assigns  ;  and  see  In  re  Steevens'  Ti^usts,  15  £q. 
110,  as  to  which  case  qu<jere. 

Where  the  intention  is  to  give  A.  the  absolute  interest, 
the  word  heirs  has  been  held  equivalent  to  executors  and 
administrators.  Powell  v.  Boggis,  35  B.  535,  where  the  gift- 
was  to  A.  for  life,  then  to  her  heirs  as  she  shall  give  it  by 
will,  and  if  she  dies  without  a  will  to  her  right  heire,^ 

And,  where  the  testator  directs  a  division  amongst  the 
several  heirs  of  tenants  for  life,  who  are  related  to  each 
other,  so  that  heirs  cannot  mean  next  of  kin,  heirs  will 
mean  children.  BvU  v.  Co^nherhachy  25  B.  540 ;  see 
Roberts  v.  Edwards,  33  B.  259. 
Subatitu.        4^  In  a  rift  to  A.  or  his  heirs,  heirs  means  the  persons 

tional  gift  , 

to  heirs,  entitled  under  the  statute.  Vaux  v.  Herulerson,  1  J.  &  W. 
388 ;  Oittings  v.  M'Dei^iott,  2  M.  &  K.  69 ;  Jacobs  v.  Jacobs, 
16  B.  557;  Doody  v.  Higgins,  9  Ha.  App.  32;  2  K.  &  J. 
729 ;  In  re  Craven,  23  B.  333 ;  Powell  v.  Boggis,  35  B. 
535 ;  Parsons  v.  Parsons,  8  Eq.  260 ;  NeUson  v.  Monro, 
27  W.  R  936. 

If  real  and  personal  estate  are  given  together  to  persons 
or  their  heirs,  but  the  realty  is  not  converted,  the  realty 
goes  to  the  heir  and  the  personalty  to  the  statutory  next 
of  kin.     Wing  field  v.  Wingfi>eld,  9  Ch.  D.  658."^*^*'^'*"^^ 

In  a  bequest  to  children  or  their  heirs,  followed  by  a 
gift  over,  if  all  the  children  die  without  issue  the  word 
heirs  has  been  held  to  mean  issue.  Speobkman  v.  Speak- 
man,  8  Ha.  180 ;  and  see  Roberts  v.  Edwards,  12  W.  R  33. 

Heiw  of  In  a  bequest  to  A.  or  the  heirs  of  his  body,  heirs  of  the 
body  means  such  of  the  persons  entitled  under  the  statute 
as  may  be  descendants  of  A.  PaUenden  v.  Hobson,  17 
Jur.  ,406 ;  22  L.  J.  Ch.  697. 
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A  widow  is  included  in  the  persons  entitled  under  the  The  sta- 

,,  tute  fixes 

Statute,  and  the  statute  fixes  not  only  the  persons  but  the  thepzopor- 
proportions  in  which  they  take.     In  re  Steevena'  Trusts,  ^eSTaTthe 
15  Eq.  110  ;  Jacobs  v.  Jacobs,  supra;  Doody  v.  Higgins,  p«"on«. 
suprcL 

A  bequest  of  personalty  to  "  the  heirs  or  next  of  kin  of 
A. "  has  been  construed  as  a  gift  to  next  of  kin.  In  re 
Thompson's  TrvMs,  9  Ch.  D.  607 ;  see  p.  277. 


Next  of  Kin. 

m 

The  words  next  of  kin,  without  more,  mean  the  nearest  Gifts  to 
blood   relations  of  the  propositus   in   an   ascending  and  kin. 
descending  line,  and  they  take  as  joint  tenants.     Withy  v. 
Mangles,  10  CI.  &  F.  215 ;  Lvxias  v.  Brandreth,  28  B.  274  ; 
Avison  V.  Simpson,  Johns.  43 ;  Halton  v.  Foster,  L.  R.  3 
Ch.  505. 

The  same  meaning  has  been  given  to  the  words  "legal 
or  next  of  kin."  Hanns  v.  Newton,  46  L.  J.  Ch.  268 ;  25 
W.  R.  228. 

Those  of  the  half  blood  are  equally  entitled  with  those 
of  the  whole  blood.  CoUingwood  v.  Pace,  1  Vent.  424 ; 
Brown  v.  Wood,  AUeyn,  36 ;  see  Williams  on  Executors, 
1120. 

But  a  selective  power  to  appoint  to  next  of  kin  will  Gift  under 
authorise  an  appointment  to  statutory  next  of  kin.     Snow 
V.  Teed,  9  Eq.  622. 

Under  a  gift  to  next  of  kin  ex  parte  maiemd,  next  of  Nextofkin 

ex  parte 

kin  ea;  parte  paiemd,  who  happen  to  be  also  next  of  kin  nuuenui, 
ex  parte  matemd,  will  not  be  excluded,  except  by  express 
words.     Oundry  v.  Pinniger,  14  B.  94  ;  1  D.  M.  &  G.  502 ; 
Say  V.  Creed,  5  Ha.  580. 

If  there  is  an    express  reference   to  the   statute  or  The  effect 

.  ,  ,       ot  A  refer* 

intestacy,  all  kindred  entitled  under  the  statute,  including  ence  to  the 
those  who  take  by  representation  under  the  statute,  will  jatertacy' 

T  2 
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come  in.     BvJlock  v.  Dovmes,  9  H.  L.  1 ;  Nichols  v.  Ham- 
land,  1  K.  &  J.  504. 

Neither  the  wife  nor  the  husband  take  as  Ti^oct  of  Jdn 
under  the  statute.  Gfarrick  v  Lord  Camden,  14  Ves.  372 ; 
Kilner  v.  Leech,  10  B.  362. 

And  a  gift  to  persons,  entitled  as  next  of  kin  or  other- 
wise under  the  statute,  will  not  include  the  husband. 
Milne  v.  Gilbart,  2  D.  M.  &  G.  715 ;  5  D.  M.  &  G.  510. 

If  a  husband  has  been  expressly  excluded  in  a  gift  to 
next  of  kin  under  the  statute,  a  widow  will  be  admitted 
under  a  subsequent  gift  to  next  of  kin  by  statute  where 
there  is  no  such  exclusion.  In  re  Collins*  Ti'usts,  W.  N. 
1877,  87. 

If  only  an  intention  is  declared  of  leaving  property  to 

next  of  kin  according  to  the  statute,  which  is  not  carried 

out,  the  property  goes  as  in  an  intestacy,  and  a  widow 

would  therefore  be  admitted.     Ash  v.  Ash,  33  B.  187. 

What  will      A  person  is  not  excluded  from  taking  property  under  a 

one  of  the  gift^  next  of  kin  by  the  fact,  that  a  life  interest  in  the 

^^^^^^  property  is  expressly  given  to  him.     Gorbell  v.  Davison, 

to  next  of   18  B.  556. 

But  if  the  gift  is  to  the  "  other  the  next  of  kin,"  one  of 
the  next  of  kin  to  whom  an  interest  is  expressly  given  by 
the  will  will  be  excluded.  Cooper  v.  Dennison,  13  Sim.  290. 
Whether  If  there  is  a  reference  to  the  statute,  the  statute  regulates 
regulates  ^^^  nature  of  the  interest,  as  well  as  the  persons,  who  are 
^X*S^  to  take  under  it.  BvMock  v.  Downes,  9  H.  L.  1 ;  Banking's 
terest  as     SetOement  Trusts,  6  Eq.  601. 

vtaII  im  ^he 

personflto      The  above  proposition  seems  to  be  justified  by  the 
®'         opinions  expressed  in  Bullock  v.  Downes,  and  would  pro- 
bably be  now  adopted.     However,  the  cases  go  to  this : 

1.  Where  there  is  a  reference  to  intestacy,  as  well  as  to 
the  statute,  the  statute  fixes  the  proportions  as  well  as  ihe 
persons.  Bullock  v.  Downxes,  supra ;  Martin  v.  Glover^ 
1  Coll.  270 ;  Jenkins  v.  Gotver,  2  Coll.  537. 
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2.  So,  where  the  gift  is  to  persons  "  entitled  under/'  or 
"  under  and  according  to  "  the  statute.  Horn  v.  Coleman, 
1  Sm.  &  O.  169  ;  Banking^s  Settlement,  supra. 

3.  If  the  gift  is  merely  to  persons  according  to  the  statute, 
the  better  opinion  seems  to  be,  that  the  same  result  would 
follow.  Mattison  v.  Tanfidd,  3  B.  131 ;  Lewis  v.  Morris, 
19  B.  34.  On  the  other  hand  the  contrary  was  held  in  In 
re  Greenwood: s  Trusts,  3  Giff.  390. 

4.  Words  importing  or  directing  a  tenancy  in  common 
will  not  prevent  the  statute  from  fixing  the  proportions. 
MaUison  v.  Tanfidd,  supra;  Lewis  v.  Morris,  supra. 
Richardson  y.Richardson,  14  Sim.  526,  must  be  considered 
overruled ;  see  Bullock  v.  Downes. 

5.  It  would  seem,  that  a  gift  equally  among  the  persons 
entitled  under  the  statute,  would  prevent  the  statute  from 
fixing  the  proportions ;  see  Phillips  v.  Garth,  3  B.  C.  C.  69. 

But  if  there  are  words  importing  that  the  distribution  is 
to  be  according  to  the  statute,  the  word  equally  will  be 
rejected.  HoUoway  v.  Raddiffe,  23  B.  163 ;  see  Fidden 
V.  Ashvxyrtk,  20  Eq.  410. 

A  devise  of  land  to  the  nearest  of  kin  by  way  of  heir-  Nearest  of 

kin  bv  wiiv 

ship  goes  to  the  heir.    Williams  v.  Ashton,  1  J.  &  H.  115.  of  heirship. 

A  gift  to  ''next  of  kin  or  heir  at  law"  would  probably  go 
according  to  the  nature  of  the  property.  Lowndes  v.  Stone, 
4  Ves.  649 ;  see  In  re  Thompsons  Trusts,  9  Ch.  D.  607. 

In  Boys  v.  Bradley,  10  Ha.  389 ;  4  D.  M.  &  G.  58 ;  5  Next  of 
EL  L.  873,  "  next  of  kin  in  the  male  line  in  preference  to  male  line. 
the  female  line,"  was  held  to  mean  next  of  kin  ex  paHe 
patemd. 

A  devise  of  land  to  the  "  next "  or  "  nearest "  of  a  par-  Devise  to 
ticular  class  of  relations  goes  to  the  eldest  of  the  class,  of  ^  olass. 
Perriman  v.  Pearce,  Co.  Lit  10b.,  n.  2 ;  Power  v.  Quealy, 
2  L.  R  Ir.  227 ;  4  ib.  20,  where  the  devise  was  to  the 
"  nearest,  and  most  deserving  male  cousin,  and  a  regular 
Power  of  the  family." 
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On  the  other  hand,  in  a  gift  of  real  and  personal  estate 
together  to  the  nearest  relation  of  a  particular  name  the 
word  relation  has  been  held  to  be  nomen  coUectivum,  and 
to  include  all  the  relations  of  the  same  degree.  Pyot  v. 
Pyot,  I  Ves.  sen.  335 ;  Belt  169. 
Next  of  It  appears  to  be  clear  that  a  devise  of  land  to  "  next  of 

kin  of  a  .  ^'^ 

particular  kin  of  a  particular  name "  goes  only  to  next  of  kin  who 
°*™®'  are  by  birth  entitled  to  the  name,  and  that  a  daughter  of 
that  name  who  at  the  testator's  death  has  changed  her 
name  by  marriage  would  be  excluded.  Leigh  v.  Leigh,  15 
Ves.  100 ;  Jobson'a  Case,  Cro.  El.  576 ;  see  Bon  v.  Smithy 
Cro.  El.  532. 

Possibly,  in  the  case  of  personalty  or  of  real  and  personal 
estate  given  together,  a  reference  to  a  particular  name  may 
be  more  readily  understood  as  referring  to  the  stock  or 
family. 

At  any  rate  it  may  be  so  understood  if  there  is  an 
explanatory  context 

Thus,  "  nearest  relation  of  the  name  of  the  Pyots "  has 
been  held  to  refer  to  the  stock  of  the  Pyots,  so  that 
change  of  name  by  marriage  was  immaterial  Pyot  v. 
Pyot,  1  Ves.  sen.  335. 

A  similar  construction  was  put  upoo  "  next  of  kin  of 
the  surname  of  Crump."  Carpenter  v.  Bott,  15  Sim.  606; 
see,  too,  Mortimer  v.  HarUey,  6  Ex.  47. 

Whether  the  person,  who  is  to  take  under  the  descrip- 
tion of  a  particular  name,  must  satisfy  both  parts  of  the 
description  is  uncertain :  see  Doe  v.  Plumptre,  3  B.  &  Aid. 
474,  and  the  remarks  of  the  Vice-Chancellor  on  that  case 
in  Carpenter  v.  Bott,  15  Sim.  606. 
Gift  to  A  gift  to  next  of  kin,  to  be  ascertained  at  a  particular 

excluaive  time  oxclusive  of  A.,  who  is  the  sole  next  of  kin,  goes  to  the 
iif  sole  next  P^rsons  who  would  havc  been  next  of  kin  if  A.  also  had 
of  kin.       been  dead.     White  v.  Springett,  4  Ch.  300. 

The  case  would,  however,  be  different,  if  the  gift  were 


NEXT   OF  KIN.  279 

not  to  an  artificial  class  of  next  of  kin  to  be  ascertained 
at  a  particular  time,  but  to  next  of  kin  by  statute  simply 
exclusive  of  A.,  who  happens  to  be  sole  next  of  kin  by 
statute.     See  Feame  Posth.  195. 

Under  a  limitation  to  the  statutory  next  of  kin  of  B., 
exclusive  of  A.  and  his  representatives,  it  was  held  that 
the  daughters  of  A.,  who  were  among  the  statutory  next 
of  kin  of  B.  as  representing  A.,  were  excluded.  Lindsay 
V.  EUicoU,  46  L  J.  Ch.  878. 

The  testator  may  show,  that  he  meant  by  next  of  kin  Next  of 
the  children  of  a  tenant  for  life,  as,  where  the  gift  was  to  pjajned 
a  daughter  for  life  and  then  to  the  testatrix's  next  of  kin,  ^y  *^® 

®  ^  '  context. 

to  be  vested  interests  from  the  testatrix's  death,  "  except 
as  to  any  child  afterwards  bom  of  the  daughter.*'  Bird  v. 
Wood,  2  S.  &  St.  400 ;  see  2  M.  &  K.  «6,  89. 

In  a  gift  to  the  next  of  kin  of  A.,  or  even,  to  the  person  Gift  to 
entitled  under  the  Statutes  of  Distribution,  aa  if  she  had  ^f '^''L^tf 
died  intestate  and  unmarried,  unmarried  will  be  construed  she  had 

died  Un- 
as equivalent  to  "  without  leaving  a  husband,"  since  other-  married. 

wise  children  would  be  excluded.    Day  v.  Barnard,  1  Dr. 

&  S.  351;  Sanders'  Trusts,  3  K.  &  J.  152;  Norman's 

Trusts,  3  D.  M.  &  Q.  965 ;  Maugham  v.  Vincent,  9  L.  J. 

Ch.  329 ;  Clarice  v.  Colls,  9  H.  L.  601. 

Where  the  testator,  a  widower,  expressly  excluded  a 
granddaughter  from  a  bequest  in  favour  of  his  **  next  of 
kin  as  if  he  had  died  unmarried,"  it  was  held  that  un- 
married meant  wifeless.  Carveth  v. Heiron, W.N.  1879, 145. 

In  a  marriage  settlement  a  limitation  in  favour  of  the  next  without 
of  kin  of  the  wife  as  if  she  had  died  "  without  having  been  i^™^ 
married,"  when  there  was  a  declaration  that  a  named  ille-  married- 
gitimate  daughter  should,  for  the  purposes  of  the  trust,  be 
deemed  to  be  a  lawful  child,  has  been  held  to  mean  as  if 
the  wife  had  died  without  having  been  manied  to  her 
then  intended  husband.     Wilson  v.  Atkinson,  4  D.  J.  & 
S.  455. 
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A  similar  construction  has  been  adopted,  where  there 
was  no  explanatory  context,  and  the  words  have  even  been 
held  to  be  equivalent  to  "without  leaving  a  husband." 
Upton  V.  Br(yum,  12  CL  D.  872;  In  re  BalTs  Trust,  11 
Ch.  D.  270. 

It  seems,  however,  that  such  clear  words  as  "without 

ever  having  been  married"  must  be  construed  in  their 

natural  sense,  unless  there  is  a  strong  context    Emmins  v. 

Bradford,  13  Ch.  D.  493. 

At  what        The  terms  next  of  kin  and  heirs  have  a  direct  reference 

time  the  . 

next  of  kin  to  the  death  of  the  ancestor,  and  therefore  next  of  kin 
ucer-  ^'^^  heirs  are  to  be  ascertained  at  the  death  of  the  ancestor; 
***^®^*       and,  where  there  is  in  addition  a  reference  to  the  statute 

or  to  intestacy,  this  rule  is  almost  without  exception. 
A  mixed        The  same  rules  apply  to  realty,  personalty,  and  to  a 

fond  uno,  *i.^  ^     x 

excepiion   mixed  fund.     Cuaack  v.  Rood,  24  W.  R  391. 
ordinary         !•  Thus  the  rule  applies,  whether  the  bequest  to  next 
^^^^  of  kin  is  immediate  or  preceded  by  a  life  interest  or  con- 

tingent   Mo88  V.  Dunlop,  Joh.  490 ;  Bird  v.  Luchie,  8 
Ha.  301. 

2.  And,  if  the  gift  is  to  next  of  kin  living  at  a  par- 
ticular time,  it  will  go  to  such  of  the  next  of  kin  at  the 
testator's  death  as  are  living  at  that  time.  Spink  v.  Lewis, 
3  B.  C.  C.  355. 

3.  If  there  is  a  devise  to  A.  for  life  with  remainder  to 
his  eldest  son  for  life,  with  a  direction  on  his  death  to 
convey  the  estate  to  the  heir  male  of  A.,  the  eldest  son  of 
A.  is  entitled  on  A-'s  death  to  have  the  fee  conveyed  to 
him.     In  re  Grayson,  48  L.  J.  Cb.  354. 

Similarly,  if  personalty  is  given  to  A.  for  life  and  then 
to  the  testator's  next  of  kin,  though  A.  may  be  one  of  the 
next  of  kin,  or  even  the  only  next  of  kin,  at  the  testator's 
death,  or  even  the  only  next  of  kin  at  the  date  of  the  will 
as  well  as  at  the  testator's  death,  the  class  will  neverthe- 
less be  ascertained  at  the  testator's  death.   Doe  v.  Lawsoti, 
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3  East,  278 ;  Ware  v.  Bmdand,  2  PL  635 ;  HMoioay  v. 
HoUaway,  5  Ves.  399 ;  Barker's  Trust,  1  Sm.  &  G.  118; 
Chyrbell  v.  Davison,  18  B.  556 ;  Starr  v.  Newberry,  23  R 
436. 

The  mere  exception  from  the  class  of  next  of  kin  of 
certain  persons,  who  could  only  be  members  of  the  class 
on  the  supposition  of  the  death  of  the  tenant  for  life,  will 
not  alter  the  time  for  fixing  the  class.  Lee  y.  Lee,  1  Dr. 
&  Sm.  85 ;  see  Cooper  v.  Denniaon,  13  Sim.  290. 

4.  Where,  however,  the  gift  is  to  the  next  of  kin  of  a  Nextof  kin 
deceased  person,  and  the  tenant  for  life  is  the  sole  next  penon. 
of  kin  at  the  date  of  the  will,  so  that  the  class  cannot  be 
increased  if  the  tenant  for  life  survives  the  testator,  there 

is  a  stronger  argument  against  ascertaining  the  next  of 
kin  at  the  testator's  death ;  but  probably  this  circum- 
stance would  not  alone  be  sufficient  to  oust  the  rule. 
WharUm  v.  Baker,  4  K.  &  J.  483. 

5.  The  same  rules  apply,  where  the  gift  to  the  next  of 
kin  is  not  by  way  of  remainder,  but  by  way  of  executory 
limitation. 

Thus,  in  a  gift  to  A.  for  life,  where  A.  is  sole  next  of  Executory 

gift  to  next 

kin  at  the  date  of  the  will  and  death,  and  then  to  her  of  kin. 
children,  or  to  A.  absolutely,  and  if  she  dies  without 
children,  or  under  twenty-one,  to  the  testator's  next  of 
kin,  the  next  of  kin  are  ascertained  at  the  testator's  death. 
Latins  WUlj  9  W.  R  589 ;  Murphy  v.  Donegan,  3  J.  & 
Lat  534 ;  Baker  v.  Oibson,  12  B.  101 ;  Hai^rison  v.  Har- 
^-ison,  28  B.  21 ;  Mickdl  v.  Bridges,  13  W.  R.  200 ;  see 
Ui'qukart  v.  Urquhart,  13  Sim.  613 ;  MirUer  v.  Wraith, 
14  Sim.  549. 

The  case  is,  however,  different,  if  the  gift  is  not  to  next 
of  kin,  but  to  the  "  nearest  of  kin  of  my  own  family,"  or 
to  relations.  Clapton  v.  Bvlnier,  5  M.  &  Cr.  108 ;  see  pp. 
264,  265. 

In  the  former  case  the  intention  is  to  lot  the  property  go 
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as  the  law  would  give  it,  in  the  latter  to  make  a  complete 
disposition  by  the  will  to  a  particular  class  contemplated 
by  the  testator,  though,  owing  to  the  vagueness  of  the  de- 
scription, the  Courts  may  be  compelled  to  have  recourse  to 
the  statute,  that  the  gift  may  not  be  void  for  uncertainty. 

6.  Even  if  the  gift  be  to  a  class  of  persons,  who  must 
be  the  testator's  next  of  kin,  if  any  survive  him,  and 
if  they  die  without  issue  to  his  next  of  kin,  the  next 
of  kin  are  ascertained  at  his  death.  Seifferth  v.  Badham, 
9  B.  372. 

7.  The  testator  may  of  course  direct  the  class  of  next  of 
kin  to  be  ascertained  at  any  time  or  in  any  manner  he 
chooses.  Finder  v.  Finder,  28  B.  44 ;  White  v.  Springett, 
4  Ch.  300. 

Effect  of  The  mere  use  of  words  of  futurity  will  not  alter  the 
futurity  in  ordinary  rule;  for  instance,  if  the  bequest  be  to  A.  for 
Moe^in-   ijfg  g^jj^j  ^f^j.  jjjg  death  for  such  persons,  as  shall  be  my 

class.  next  of  kin.  Holloway  v.  HoUoivay,  5  Ves.  399 ;  Doe  v. 
Lawson,  3  East,  278;  Rayner  v.  Mowbray,  3  B.  C.  C. 
234. 

But,  if  the  gift  is,  after  the  decease  of  the  tenant  for 
life,  to  such  persons  as  shall  then  be  my  next  of  kin,  the 
word  "  then  "  must  refer  to  the  death  of  tenant  for  life. 
Long  V.  Blackall,  3  Ves.  486  ;  Wharton  v.  Barker,  4  K.  & 
J.  483 ;  see  CUnoea  v.  HiUiard,  4  Ch.  D.  413 ;  In  re 
Morley's  Trusts,  25  W.  R  825. 

But  it  must  be  clear,  that  the  word  "  then  "  is  used 
temporally  and  not  as  equivalent  to  thereupon,  and  that 
it  may  not  be  referred  to  other  words  pointing  to  the  tes- 
tator's death,  as  will  be  the  case  if  the  gift  is,  for  instance, 
"  to  such  persons  as  would  by  virtue  of  the  statutes  for 
•  the  distribution  of  intestates'  estates  have  become  and 
been  then  entitled  thereto  in  case  I  had  died  intestate." 
Bullock  V.  Downea,  9  H.  L.  1 ;  Doe  v.  Lawson,  3  East, 
278 ;  Gable  v.  Cable,  16  B.  507 ;   WheeUr  v.  Adams,  17 
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B.  417 ;  Fletcher  v.  Fletcher,  3  D.  F.  &  J.  775  ;  Day  v. 
Day,  I.  R.  4  Eq.  385 ;  Mortimore  v.  Mortimore,  4  App.  C. 
448. 

Where  the  rift  is  to  next  of  kin  of  a  person  dead  at  the  C^ifta  to 

7  ,  ,    next  of  kin 

date  of  the  will,  the  class  is  ascertained  at  the  testator  s  of  a 
death.    Phillips  v.  Fvcme,  4  De  G.  &  Sm.  188.  peraon. 

And  the  rule  would  be  the  same  if  the  person,  whose 
next  of  kin  are  the  legatees,  is  not  dead  at  the  date  of  the 
will,  but  dies  in  the  testator  s  lifetime.  Vaux  v.  Hender- 
son, IJ.  &  W.  388 ;  OryWs  Trusts,  6  Eq.  589. 

But  this  rule  gives  way  to  an  intention  that  the  next  of 
kin  of  the  deceased  person  are  to  be  ascertained  at  his 
death.    Ham's  Trust,  2  Sim.  N.  S.  106 ;  15  Jur.  1121. 

And,  if  the  gift  is  to  the  next  of  kin  of  a  person,  who  Next  of 
survives  the  testator,  the  class  is  ascertained  at  the  death  living 
of  that  person.     Ghindry  v.  Pinniger,  1  De  G.  M.  &  G.  P®™*°* 
502 ;  Jacobs  v.  Jacobs,  16  B.  557  ;  Markham  v.  Ivatt,  20 
B.  579. 

Representatives. 

The  words  representatives,  legal  representatives,  per-  Gift  to 
sonal  representatives,  or  legal  personal  representatives,  tatives. 
must,  in  the  absence  of  other  controlling  words,  be  taken 
to  mean  persons  claiming  as  executors  or  administrators. 
Crawford's  Trust,  2  Dr.  230 ;  Hinchdiffe  v.  Westvxxyd,  2 
De  G.  &  Sm.  216 ;  Dixon  v.  Dixon,  24  B.  129  ;  Re  Turner, 
2  Dr.  &  Sm.  501 ;  Smith  v.  Bameby,  2  Coll.  728 ;  Wynd- 
ham's  Trust,  L.  R.  1  Eq.  290  ;  Alger  v.  ParroU,  3  Eq.  328  ; 
Best's  Settlement,  18  Eq.  686. 

If,   however,  there   is  an  indication  of  intention  that  In  what 
the  representatives  are  to  take  beneficially  and   not  in  represen- 
any  fiduciary  capacity,  the  words  can  hardly  be  refetred  ^^J^^j^^ 
to  executors  or  administrators,  and  they  will  generally  oi  kin. 
mean  statutory  next  of  kin,  including  a  widow,  but  not  a 
hasband.     Cotton  v.  Cotton,  2  B.  67 ;  Smith  v.  PaXmer,  7 


284!  GIFTS   TO   HEIBS,   NEXT   OF  KIN,    ETC. 

Ha.  225 ;  HoUonxiy  v.  Raddiffe,  23  B.  163 ;  Kijig  v.  Cleve- 
land,  26  B.  166;  4  De  G.  &  J.  477. 

It  would  seem  that  by  analogy  to  the  case  of  heirs  the 

statute  would  fix  the  proportions  as  well  as  the  persons, 

and  that  Walker  v.  Marquis  of  Camden,  16  SinL  329, 

would  not  now  be  followed. 

Subfltita-        1.  If  the  eift  is  substitutional,  as,  for  instance,  to  A.  or 

tional  gift.  . 

his  legal  representatives,  or  even  to  A.,  and  if  he  dies  before 
me  to  his  representatives,  there  is  an  d  priori  improbabi- 
lity, that  the  testator  meant  to  benefit  the  estate  of  the 
legatee  if  he  died  in  his  own  lifetime,  while  the  legatee 
himself  could  derive  no  benefit  from  the  legacy  unless  he 
survived  the  testator,  and  therefore  representatives  will  be 
read  as  equivalent  to  statutory  next  of  kin.  Bridge  v. 
AhboU,  3  B.  C.  C.  224 ;  Cotton  v.  Cotton,  2  B.  67;  see 
Hewetaon  v.  TodhurUer,  22  L.  J.  Ch.  76. 

And  if  the  gift  is  to  several  related  persons,  or  their 
respective  representatives,  representatives  will  mean  de- 
scendants. Styth  V.  Monro,  6  Sim.  49.  See  Horsepool  v. 
Watson^  3  Ves.  383 ;  Aiherton  v.  Crowther,  19  B.  448 ;  In 
re  Booth;  Fytton  v.  Booth,  W.  N.  1877, 129. 
Prior  life  2.  Where  there  is  a  prior  life  estate  the  reasons  for 
construing  "  legal  representatives  "  as  next  of  kin  do  not 
apply. 

The  substitutional  words  may  be  considered  as  inserted 
merely  ex  abundanti  cauteLd,  to  provide  for  the  death  of 
the  legatee  in  the  lifetime  of  the  tenant  for  life.  In  re 
Crawford,  2  Dr.  230,  242 ;  Re  Henderson,  28  B.  656 ; 
Hinchclijfe  v.  Weativood,  2  De  G.  &  S.  216 ;  Chapman  v. 
Chapman.  33  B.  556 ;  Re  Turner,  2  Dr.  &  Sm.  501. 

The  same  is  the  case  where  there  is  a  direct  gift  to  A. 
or  his  personal  representatives,  but  the  time  of  payment  is 
postponed,  or  a  gift  to  A.,  and  if  he  dies  before  the  whole 
is  expended,  to  his  representatives.  Thompson  v.  White- 
lock,  4  De  G.  &  J.  490 ;  Dia)07i  v.  Dixon,  24  B,  129. 


estate. 
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3.  If  there  are  words  of  distribution,  such  as  "  to  and  Worda  of 
amongst/*  or  "  share  and  share  alike,"  and  similar  expres-  tion. 
sions,  showing   that  the  "  representatives "  are   to   take 
beneficially,  the  legacy  will  go  to  the  statutory  next  of 

kin,    King  v.  Cleveland,  4  De  G.  &  J.  477 ;  Baines  v. 
Ottet/,  1  M.  &  K.  465 ;  Smith  v.  Palrner,  7  Ha.  225. 

This,  however,  does  not  apply  where  the  gift  being  to 
the  representatives  of  several  persons  who  take  life  in- 
terests, the  words  of  distribution  can  be  referred  to  the 
^irpes.     Wing  v.  Wing,  24  W.  R  878 

4.  If  the    words    executors    and   administrators  have  Where 
been   used    in   other  parts  of  the  will,  this  is  an  argu-  worda 
ment  to  show,  that    representatives   must   mean  some-  ^d^^re- 
thing  else.    Jennings  v.  Gallimorey  3  Ves.  146  ;  King  v.  sentatives 

oocur. 

Cleveland,  4  De  G.  &  J.  477 ;  Nicholson  v.  Wilson,  14 
Sim.  549  ;  Walker  v.  Marquis  of  Camden,  16  Sim.  329 ; 
Briggs  v.  Upton,  7  Ch.  376. 

6.  Where  there  is  a  direction  to  pay  to  personal  repre-  iHrecidon 
sentatives,  the  fact  that  an  executor  is  appointed,  would  repre- 
be  a  strong  argument  in  favour  of  next  of  kin.    Robin^  whwf  IT 
son  v.  Smith,  6  Sim.  47;  Walter  v.  MaJdn,  6  Sim.  148 :  executor  is 

appointed. 

Jennings  v.  Gallim^ore,  3  Ves.  146.  See  Briggs  v.  Upton, 
eupra^ 

6.  The  same  result   will   follow,  if   there  are   words  Where  the 
added   to  the  term    **  representatives"  inconsistent  with  preaenta- 
the    meaning    "  executors    or    administrators,"    such    as  ^^^i^ 
*  personal  representatives  or  next  of  kin"  (a);  or,  ''such^*^®^- 
persons  as  would  be  the  personal  representatives  of  my  words. 
daughter  in  case  she  had  died  unmarried  "  (b) ;  or,  "  legal 
personal  representatives  at  the  time  of  her  death  "  (c) ; 
or,  ''next  l^gal  or  personal  representatives "'  (d).  Phillips  v. 
EiHins,  4  De  G.  &  Sm.  188  (a).    GryWs  Trust,  6  Eq.  589  (6). 
Robinson  v.  Evans,  22  W.  R.  199 ;  43  L.  J.  Ch.  82 ; 
Long  V.  Blackall,  3  Ves.  486  (c).    Booth  v.  Vicars,  1  Coll. 
6 ;  Stockdale  v.  Nicholson,  4  Eq.  359  {d). 
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Whether^  in  this  latter  case,  the  next  of  kin  proper  or 
the  statutory  next  of  kin  take,  see  Booth  v.  Vicars, 
mipra  ;  Stockdcde  v.  Nicholson^  suprcL 

A  gift  to  personal  representatives  per  stirpes,  and  not 
per  capita,  has  been  held  to  mean  descendants.  Ather- 
ton  V.  Crov;ther,  19  B.  448. 

For  a  direction  to  pay  to  "  legal  representatives  aocord- 
iog  to  the  course  of  administration,"  see  Jennings  v.  Oal- 
limore,  3  Ves.  146 ;  Briggs  v.  Upton,  7  Ch.  376. 
Effect  of  It  would  seem,  that  the  addition  of  the  word  assigns  in  a 
asdgna.  substitutional  gift  to  heirs  or  representatives  would  make 
it  impossible  to  construe  these  words  as  equivalent  to  next 
of  kin.  Orafftey  v.  Humpage,  1  B.  46 ;  Waite  v.  Templer, 
2  Sim.  524. 


EXECUTORa 

Whether  a     There  ifl  some  doubt,  whether  a  gift  to  A.,  and  in  case 

■ubetitu-  ,  '  .  . 

tional  gift  of  his  death  to  his  executors  or  administrators,  will  go  to 
ton  goes  ^'s  executors  in  the  event  of  his  death  before  the  testa- 
SSl"*"^  tor.  In  Palin  v.  Hills,  1  M.  &  K.  470,  it  was  held  that 
executors  in  such  a  case  must  mean  next  of  kin.  This 
case  has,  however,  been  frequently  questioned,  and  is 
closely  hedged  round  by  hostile  cases,  though  it  cannot  be 
said  to  be  overruled.  At  any  rate,  if  there  is  an  intention 
shown  to  benefit  the  estate  of  A.,  executors  will  be  con- 
strued strictly. 

There  was  such  an  intention  in  Long  v.  Watkinson,  17 
B.  471,  where  the  bequest  was,  in  the  event  of  the  legatees 
dying  in  the  testator's  lifetime  to  the  executors  they  may 
appoint,  thus  excluding  next  of  kin  who  derive  their  title 
under  an  intestacy. 

The  same  was  the  case  in  Re  Seymour's  TrustSy  Johns. 
472,  where  the  gift  was  to  children  living  at  the  death  of 
A.,  and  to  the  executors  of  those  who  should  be  then 
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dead  leaving  children,  thus  showing  an  intention  to  bene- 
fit the  children  of  those  dead. 

In  Maawell  v.  Mdxtvell,  I.  R  2  Eq.  478,  the  construc- 
tion was  assisted  by  a  direction  to  pay  money  due  to  the 
same  legatees  under  an  appointment  to  them  or  their 
executors.  See,  too,  AspinaU  v.  Duckworth,  35  B.  307  ; 
Be  Morgan's  Trusts^  2  W.  R  439. 

Of  course  where  there  is  a  future  gift  to  A.  or  his  exe- 
cutors the  word  executors  will  be  treated  as  inserted  to 
provide  for  the  death  of  the  donee  before  the  time  of 
vesting  in  possession.     See  Stocks  v.  DodsLey,  1  Kee.  325. 

It  appears  to  be  now  settled,  notwithstanding  Evans  Execaton 
V.  Charles,  1  Anstr.  128,  that  executors  taking  substitu-  guiJ^- 
tionally  take  the  property  to  be  administered  as  part  of  ^^^^ 
the  assets  of  the  original  legatee.    Stocks  v.  Dodsley,  1  ^or  the 
Kee.  325 ;  Leake  v.  MacdoweU,  33  B.  238.  kin. 

Similarly,  a  gift  to  the  executors  of  a  dead  person  is  a 
gift  to  his  legal  personal  representatives  as  part  of  his 
estate.    Trethewy  v.  Helyar,  4  Ch.  D.  53. 

A  general  or  specific  legacy  given  by  a  testator  to  his  Gifts  to 
executors,  whether  under  the  title  of  executors  or  not,  is  tor's  exe- 
priTnAfa/yie  given  to  them  in  that  character,  and  therefore  °^"   . 
they  are  not  entitled  to  the  legacies  if  they  decline  or  are  ^^^  ^ 
incapable  of  undertaking  the  office.     Reed  v.  Devaynes,  2  cept  the 
Cox,  285  ;  3  B.  C.  C.  95 ;  Calvert  v.  Sibbon,  4  B.  222 ;  °^ 


^t  ti 

)mce. 


Hanbury  v.  SpooTier,  5  B.  630 ;  Hawkins'  Trvst,  33  B. 
570 ;  Piggott  v.  Green,  6  Sim.  72 ;  Slangy  v.  Watney,  L. 
R  2  Eq.  418. 

To  entitle  an  executor  to  receive  his  legacy,  it  is  suffi-  What  is  a 
cient,  if  he  either  proves  the  will,  which  he  may  do  at  any  J[2oep^oe 
time  before  the  estate  is  fully  administered,  or  if  he  acts  as  ^L^* 

**  office. 

executor.  HMingsworth  v.  Orassett,  15  Sim.  52;  Anger- 
Tnann  v.  Ford,  29  B.  349 ;  Harrison  v.  Rowley,  4  Ves. 
212 ;  Letvis  v.  Matthews,  8  Eq.  277. 

And  it  seems,  that  if  the  legacy  is  directed  to  be  paid 
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within  twelve  months,  and  there  is  nothing  to  sliow  that 

the  executor  refuses  to  act,  he  is  entitled  to  his  legacy  if 

he    survives    the    twelve    months.    Brydges  v.   Wotton, 

1  V.  &  B.  134. 

But  if  the  executor  acts  fraudulently,  the  mere  takings 

out  probate  will  not  entitle  him  to  his  legacy.    Harford  v. 

Browning,  1  Cox,  302. 
In  what         The  presumption  that  a  legacy  to  an  executor  is  given 
executor  is  to  him  in  that  character  for  his  trouble,  may  be  rebutted : 
thmigh  he       ^'  ^^  some  Other  motive  is  expressed,  as  if  the  gift  is  to 
does  not     "  my  friend  and  executor.*'    Re  Denby,  3  D.  F.  A  J.  350 ; 

Dix  V.  Reed,  1  S.  &  St.  237 ;  Burgess  v.  Burgess,  1  Coll. 

367 ;  Bubb  v.  YelveHon,  13  Eq.  131. 

2.  If  the  gifts  to  the  executors  are  unequal  in  amount, 
or  a  legacy  is  given  to  one  and  not  the  other.  Cockerell 
V.  Barber,  2  Buss.  585 ;  Jewis  v.  Lawrence,  8  Eq.  345 ; 
Wildes  V.  Davies,  I  Sm.  &  G.  475. 

3.  If  the  gift  is  after  a  life  interest  In  re  Reeve*s 
Trusts,  4  Ch.  D.  841. 

4.  If  there  is  a  direction  that  in  the  event  of  the 
executor's  death  before  the  testator,  his  legacy  is  to  go 
to  his  next  of  kin.  In  re  Bunbury's  Trusts,  I.  R  10 
Eq.  408. 

5.  The  presumption  does  not  arise  if  the  gift  is  of  resi- 
due. Parsons  v.  Saffery,  9  Pr.  578  ;  Orifithv.  Pruen,  11 
Sim.  202;  Christian  v.  Devereux,  12  Sim.  264. 

Whether  a  Whether  a  gift  of  residue  to  executors  is  a  gift  to  them 
due  to  ex-  for  their  own  benefit,  or  whether  they  take  in  trust  for 
bengal  ^^^  ^^^^  ^^  ^^^»  depends  on  the  general  scheme  of  the 
or  in  trust,  will,  and  is  not  affected  by  the  statute  1  Will  IV.  c  40. 
WiUio/ms  v.  ArTde,  infra. 

Thus  the  following  circumstances  are  in  favour  of  the 
executors  taking  beneficially : — 

If  the  gift  is  not  to  the  executors  as  such,  but  by  name. 
Williams  v.  Arlde,  L.  R  7  H.  L.  606;  Re  Ilenshaw,  12 
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W.  R  1139;  34  L.  J.  Ch.  98;  HiUersden  v.  Grove,  21 
B.  518. 

If  the  gift  is  subject  to  certain  payments.  Parscma  v. 
Saffery,  9  Pr.  578. 

On  the  other  hand,  the  fact  that  prior  legacies  have 
been  given  to  them,  or  that  the  bequest  is  to  them  as 
joint  tenants,  is  against  their  right  to  the  beneficial  interest, 
though  not  alone  conclusive.  Gibbs  v.  Rv/msey,  2  V.  &  B. 
294 ;  Re  Henshaw^  aupra;  SalPmalrsk  v.  Barrett,  3  D.  F.  & 
J.  279 ;  see  Buckle  v.  Bristow,  13  W.  R  68. 

And  a  direction  that  the  executors  are  to  retain  their 
costs  would,  it  seems,  show  that  they  were  not  to  take 
beneficially.    Saltmarsh  v.  Barrett,  aupra. 

But  a  reimbursement  cld>use,  where  there  are  continuing 
trusts,  vdll  not  have  this  effect.  Romans  v.  Mitchell,  15 
W.  R  562. 

So  where  there  is  no  gift  to  the  executors,  a  direction 
that  they,  their  heirs,  successors,  representatives,  or 
descendants  may  apply  and  distribute  the  same  as  to 
them  may  appear  just,  makes  them  trustees  for  the  next 
of  kin.  Ifeo  v.  Ifeo,  L.  R.  6  P.  C.  381 ;  see  Barrs  v. 
Fewkesy  12  W.  R  666 ;  13  ib.  987. 
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CHAPTER  XXVI. 

GIFTS  TO   CHARITABLE   USES. 

I.  What  are  Charitable  Gifts. 

Instanoes  Charity,  in  the  legal  sense,  does  not  necessarily  imply 
able  gifts,  relief  of  the  poor.  The  stat.  43  Eliz.  c.  4,  defines  various 
kinds  of  charities.  But  generally  it  may  be  said  every 
gift  for  a  public  purpose,  local  or  general,  is  charitable. 
See  oases  cited  in  the  note  to  Loscombe  v,  Wintringham, 
13  B.  87. 

Thus  gifts  for  the  advancement  of  education  and  learn- 
ing in  every  part  of  the  world ;  for  the  glory  of  God  in  the 
spiritual  welfare  of  His  creatures ;  for  the  advancement  of 
Great  Britain;  to  any  religious  institution  or  purposes; 
or  for  charities  and  other  public  purposes  in  a  certain 
parish,  are  charitable.  Whicker  v.  Hume,  7  H.  L.  124 ; 
Tovmshend  v.  Caru8y  3  Ha.  257;  Powerscourt  v.  Powers- 
couH,  1  Moll.  616;  NightiTigale  v.  Goulhoume,  5  Ha. 
484;  2  Ph.  594;  WilkiTison  v.  Lindgren,  5  Ch.  570; 
Dolan  V.  Macdervwty  3  Ch.  676. 

So,  too,  gifts  for  any  educational  or  religious  purpose, 
not  contrary  to  morality  or  the  law,  are  charitable. 
Th(yimton  v.  Hmoe,  31  B.  14;  Beaumont  v.  Oliveira, 
4  Ch.  309. 

For  the  construction  of  a  gift  to  the  hospitals  of  London, 
see  Wallace  v.  A.-G.,  33  B.  384. 
Brqiiest         ^  bcquest  for  objccts  of  liberality  or  benevolence,  or  for 

for  pur* 
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"purposes  of  general  utility,"  is  not  charitable.     Mm'ice  v.  P?^,?^ 
Bp.  of  Durham,   9  Ves.  399 ;    10  Ves.  521 ;   James  v.  or  bene- 
Allan,  3  Mer.  17;  Kendall  v.  Granger,  5  B.  300 ;  see  In  not^^lrS;- 
re  Jarman's  Estate ;  Leavers  v.  Clayton,  8  Ch.  D.  584.       ^^^®- 

And  a  bequest  for  private  charity  is  void.     Ommaney  ^^^^^ 
V.  Butcher,  T.  &  R  260.  "^  *"  ^* 

A  bequest  to  a  voluntary  society  existing  for  charitable  ^J^*  ^  » 
purposes  is  charitable.     Cocks  v.  Manners,  12  Eq.  574.        society. 

But  a  gift  to  a  similar  society  for  the  use  and  benefit  VolunUry 

,  ,  ...  aaaociation 

of  the  society  is  not  charitable,  the  object  being  not  to  existing 
benefit  the  charitable  objects  of  the  community,  but  the  ^^rpoK» 
members  of  it  themselves.     Stewart  v.  Oreen,  I.  R  5  Eq.  jf  its  mem- 

*  bersisnot 
470.  charitable. 

A  gift  to  a  voluntary  society  existing  merely  for  pur- 
poses of  religious  intercourse  and  edification  of  its  mem- 
bers is  not  charitable.     Cocks  v.  Manners,  supra. 

Nor  is  a  similar  gift  to  a  society  existing  merely  for 
the  mutual  benefit  of  its  members.     In  re  Clark^s  Trust, 

1  Ch.  D.  497;  Thompson  v.  Shakespeare,  Jo.  612;  1  D. 
F.  &  J.  399 ;  Came  v.  Long,  2  D.  F.  &  J.  75 ;  Be  Button, 
4  Ex.  D.  54. 

A  gift  for  the  use  and  benefit  of  a  parish  is  charitable.  Benefit  of 
A,^G.  V.  Lord  ffotltam,  T.  &  R  209 ;  A,-0,  v.  Webster,  ^**^*** 
20  Eq.  483. 

A  gift  to  build  or  repair  the  tomb  of  the  testator  or  his  Gift  to 
family,  not  within  a  church,  is  not  charitable.    Mellick  v.  repair^* 
President  of  the  Asylum,  Jac.  180;    Lhyd   v.   Lloyd,  ^^^^""^ 

2  Sim.  N.  S.  255  ;  Adnam  v.  Cole,  6  B.  353 ;  Rickard  v. 
Bobson,  31  B.  244;  Hoare  v.  Osborne,  L.  R  1  Eq.  585. 

Nor  is  such  a  gift  within  the  statute  43  Geo.  III.  c.  108. 
Re  Rigley's  Trust,  15  W.  R  190 ;  36  L.  J.  Ch.  147. 

Such  a  gift,  therefore,  if  it  involves  a  perpetuity,  is 
void.  Rickard  v.  Robson,  supra;  Yeap  Cheah  Neo  v.  Ong 
Ching  Neo,  L.  R  6  P.  C.  381. 

But  bequests  to  repair  the  fabric  of  the  church,  or  even  Gift  to  re« 

u2 
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p*ir  tbe     the  omaments  within  it,  such  as  a  monument  or  tomb, 

tahric  of  a 

church.      are  charitable.    Hoare  v.  Oebome,  L.  R  1  Eq.  585. 
Position  of     Dissenters  and  Roman  Catholics  are,  as  regards  bequests 
i^nd  for  charitable  purposes,  on  the  same  footing  as  the  Estab- 

g^^  Ushed  Church.    1W.&M.C18;  2&3  WilL  IV.  a  115, 

s.  1 ;  A,'0,  V.  Pearson,  3  Mer.  353,  405. 
Diaienten.  Thus  bequests  for  the  maintenance  of  Protestant  Dis- 
senters, or  for  the  assistance  of  Unitarian  congr^ations,  or 
for  the  benefit  of  Irvingites,  are  valid.  A.-O.  v.  Pearson, 
3  Mer.  353 ;  Shremsbv/ry  v.  Hornby,  5  Ha.  406 ;  il.-(?.  v. 
Lawes,  8  Ha.  32. 
Roman  So  bequests  to  be  applied  to  the  use  of  Roman  Catholic 

schools,  or  of  a  Roman  Catholic  college  existing  for  the 
education  of  ecclesiastics  and  lajrmen,  or  to  promote  the 
Roman  Catholic  religion,  or  to  assist  in  the  completion  of  a 
Roman  Catholic  cathedral,  are  good.  Bradskaw  v.  Tasker, 
2  M.  &  K.  221 ;  Walsh  v.  Oladatone,  1  Ph.  290 ;  West  v. 
Shuttleworih,  2  M.  &  K.  684 ;  LUlon  v.  Beilly,  I.  R  10 
Eq.  152. 
Jews.  Bj  9  &  10  Vict.  c.  59,  s.  2,  Jews  are,  in  respect  to  their 

schools,  places  for  religious  worship,  education  and  charit- 
able purposes,  and  the  property  held  therewith,  subject  to 
the  same  laws  as  Protestant  subjects  dissenting  from  the 
Church  of  England. 

Since  this  statute  bequests  to  enable  persons  professing 
the  Jewish  religion  to  observe  its  rites  are  valid.  Straus 
V.  Ooldsrfbid,  8  Sim.  614 ;  In  re  Michel's  Trusts,  28  B.  39. 
Monastic  It  has  been  held  in  Ireland  that  bequests  in  favour  of 
^^  *"■  Jesuits  and  members  of  other  religious  orders  of  the 
Church  of  Rome  bound  by  monastic  or  religious  vows  are 
void,  as  contravening  the  policy  of  10  Geo.  IV.  c  7  (see 
sections  33 — 36).  No  doubt  the  same  rule  would  be 
applied  in  England. 

Thus   bequests  to  be   applied   for  the   education   and 
maintenance  of  priests  of  the  order  of  St.  Dominick  in 
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Ireland,  and  for  the  use  of  the  Franciscan  Convent  at 
Wexford,  have  been  held  to  be  void.  Sims  v.  QuirUarif 
16  Ir.  Ch.  191;  17  Ir.  Ch.  43;  Walsh  v.  Walsh,  I. R  4  Eq. 
396 ;  Kehoe  v.  Wilson,  7  L.  R  Ir.  10. 

Upon  a  similar  principle  a  bequest   to  purchase  the  Release  of 

DOftchers* 

discharge  of  poachers  committed  for  non-payment  of  fines, 
fees,  or  expenses  under  the  Game  Laws  was  held  to  be 
void.     Thrupp  v.  GoUett,  26  B.  125. 

The  statutes  removing  religious  disabilities   have  not  Supereti- 

M»         1  t_  •  •  tioufi  uses. 

anected  bequests  to  superstitious  uses. 

The  statute  of  1  Edw.  VI.  c.  14,  relates  only  to  certain 
superstitious  uses  then  existing.  The  earlier  statute, 
23  Hen.  YIII.  c.  10,  relates  only  to  assurances  of  land  to 
churches  and  chapels.  But  by  analogy  to  these  statutes 
certain  bequests  are  considered  void  as  being  superstitious 
uses-     Gary  v.  Abbot,  7  Ves.  490. 

Tlius  bequests  to  priests   for  offering  masses  for   the  Bequests 
souls  of  the  dead  are  void,  notwithstanding  2  &  3  Will.  IV.  ^'  ™*"**- 
c.  115,  and  go  to  the  next  of  kin.     West  v.  Shvitleworih, 
2  M.  &  K  684;  Heath  v.  Ghapman,  2  Dr.  417;  Re  Blun- 
deWs  Trusts,  30  B.  360 ;  In  re  Fleetwood;  Sidgreaves  v. 
Brewer,  49  L.  J.  Ch.  514 ;  16  Ch.  D.  594. 

Land  devised  for  a  superstitious  use  goes  to  the  heir. 
R.  V.  Partington,  3  Salk.  334;  Crofts  v.  Evetts,  Moore, 
784. 

Bequests  for  offering  up  masses  for  the  souls  of  the  dead  Bequests 

lor  lUAsses 

are  not  illegal  in  Ireland.     Gorrvmissuyners  of  GharitaUe  in  Ireland. 
Donations  v.  Walsh,  7  Ir.  Eq.  34 ;  Read  v.  Hodgens,  ib. 
17;  Brenn^n  v.  Brennan,  I.  R  2  Eq.  321. 

Such  bequests,  however,  though  not  illegal  in  Ireland, 
are  not  charitable,  and  are  void  if  they  tend  to  a  perpetuity. 
Dillon  V.  ReUly,  I.  R  10  Eq.  152;  Kehoe  v.  Wilson,  7 
L.  R.  Ir.  10 ;  see  A.-O.  v.  Delaney,  L  R  10  C.  L.  104. 

By  the  Roman  Catholic  Charities  Act,  23  &  24  Vict. 
c  134,  s.  1,  it  is  in  effect  provided,  that  dispositions  of 
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real  or  personal  estate  upon  any  lawful  charitable  trust  in 
favour  of  Roman  Catholics  shall  not  be  invalidated  by 
reason  that  the  same  estate  is  subjected  to  a  trust  deemed 
to  be  superstitious,  but  the  property  may  be  apportioned, 
and  a  portion  applied  to  the  lawful  charitable  trusts 
declared  by  the  donor,  and  the  rest  applied  to  charitable 
purposes  for  the  benefit  of  Roman  Catholics  as  the  Court 
or  the  Charity  Commissioners  may  think  just. 

As  to  the  application  of  the  doctrine  of  superstitious 

uses  to  British   Colonies,  see  Yeap  Cheah  Neo  v.  Ong 

Ching  Neo,  L.  R  6  P.  C.  381,  and  the  authorities  there 

quoted. 

Gifts  for        Gifts  for  the  relief  of  aged,  impotent,  and  poor  people 

of  AffecC     ^^  enumerated  as  charitable  by  the  statute  43  Eliz.  a  4. 

im^tent,  ge©  Nash  V.  Morley,  5  B.  177;  Thompson  v.  Corby,  27  B. 

people.        649. 

But  none  of  these  words  are  necessary  to  constitute  a 
charitable  gift :  thus,  a  gift  for  the  widows  and  orphans  of 
a  parish,  or  the  widows  and  children  of  the  seamen  of 
Liverpool,  is  charitable.  A.-O.  v.  Coorribe,  2  S.  &  St  93  ; 
Powell  V.  A,'0,,  3  Mer.  48. 

A  gift  in  favour  of  the  poor  does  not  include  persons 
receiving  parochial  relief.  -4.-G.  v.  Price,  3  Atk.  109 ; 
Bishop  of  Hereford  v.  Adams,  7  Ves.  324;  A.-O,  v. 
Corporation  of  Exeter,  2  Russ.  47;  3  ih,  396;  A.-6,  v. 
Brandreth,  1  Y.  &  C.  C.  200;  A,-G,  v.  BoviU,  1  Ph.  762; 
A.'O,  V.  Blizard,  21  B.  233. 

Gifts  to  On  the  question  whether  a  gift  to  poor  relations  is 

tioDB.         charitable : — 

1.  Of  a  1.  When  the  gift  is  of  a  lump  sum  immediately  dis- 

i^^."*™  tributable,  the  cases  are  very  unsatisfactory. 

diately  dia-      ^   jj^  several  cases  it  has  been  held  that  a  gift  to  poor 

tributable.  . 

relations  is  to  be  confined  to  statutory  next  of  kin,  thus 
implying  that  the  gift  is  not  charitable,  since,  if  it  were 
no  auestion  of  uncertainty  could  have  arisen.     Carr  v. 
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Bedford,  2  Ch.  Rep.  146 ;  Griffith  v.  Jcmes,  ^6.  394,  anno 
1694;  Widmore  v.  Woodroffe,  Amb.  636. 

On  the  other  hand,  relations  were  not  so  restricted 
in  A,-0,  V.  Buddand,  cit  Amb.  71 ;  1  Ves.  sen.  231 ;  and 
Malum  V.  Savage,  1  Sch.  &  Lef.  111. 

In  Edge  v.  Salisbury y  Amb.  70 ;  S.  C.  nom.  Ooodynge 
V.  Goodynge,  1  Ves.  sen.  230 ;  Belt,  128,  where  the  words 
were  "  nearest  relations,"  of  course  only  next  of  kin  could 
take. 

6.  In  Brunsden  v.  Wooiridge,  Amb.  507;  1  Dick.  380, 
where  the  will  was  dated  in  1757,  and  was  therefore, 
since  the  Mortmain  Act,  a  gift  of  realty  to  such  poor 
relations  as  A.  should  think  objects  of  charity,  was  held 
valid,  and  therefore  not  charitable;  and  see  Thomas  v. 
Howell,  18  Eq.  198.  But  qucere  whether  these  cases  are 
satisfactory,  and  whether  a  gift  to  poor  relations  would  not 
now  be  considered  charitable. 

2.  If^  however,  the  gift  is  not  of  a  sum  distributable  at  2.  Of  an 
once  but  of  an  annual  sum,  or  if  the  testator  has  con  tern-  gu^^, 
plated  a  perpetuity,  the  gift  is  charitable  and  not  confined 
to  statutory  ne±t  of  kin.  Isaac  v.  Defries,  Amb.  595; 
17  Ves.  373,  n.;  A,'G.  v.  P>*w^,  17  Ves.  371;  l^hite  v. 
White,  7  Ves.  423 ;  Hall  v.  A.-G.,  2  Jarm.  on  Wills,  114 ; 
Gillam  v.  Taylor,  16  Eq.  581. 

If  the  gift  is  charitable  only  members  of  the  class 
who  are  objects  of  charity,  as  defined  by  the  statute  of 
Elizabeth,  can  claim  under  it  Persons  are  not  entitled 
to  the  benefit  of  the  gift  merely  because  they  are  the 
poorest  of  a  wealthy  class.  A.-G.  v.  Duke  of  Northumber- 
land, 7  Ch.  D.  745. 

A  direction  to  distribute  rents  among  certain  named 
families  as  they  may  need  has  been  held  not  to  be  a 
charity.    Lilley  v.  Hay,  1  Ha.  580 ;  aed  qtuiere. 

In  some  cases  the  question  arises,  whether  a  bequest  is  Gifts  in  re- 
given  in  respect  of  a  certain  office,  and  is  therefore  chaiit-  y^^."  *"* 
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able,  or  whether  the  office  is  merely  used  to  describe  the 
person. 

Thus,  a  gift  to  A.,  minister  of  a  certain  church,  is  not 
charitable.  Doe  d.  PhiUips  v.  Aldridge,  4  T.  R  264; 
Donnellan  v.  (/Xeill,  I.  R  6  Eq.  523. 

But  a  gift  to  A.,  minister  of  a  chapel,  and  his  successors 
for  ever,  is  charitable.  Thamber  v.  Wilson,  3  Dr.  245 ; 
see  Robb  v.  Bp.  Dorian,  I.  R  9  C.  L.  483 ;  ih.  11  C.  L.  292, 

Similarly,  a  gift  for  the  benefit  of  Roman  Catholic 
priests  in  or  near  London  is  charitable.  A,-0.  v.  Gladn 
stone,  13  Sim.  7;  1  Ph.  290. 

It  has,  however,  been  held  that  a  gift  to  ten  poor  clergy- 
men to  be  selected  by  a  trustee,  is  not  charitable.   Thomas 
V.  Howell,  18  Eq.  198 ;  and  see  A.-Q.  v.  Baxter,  1  Vem, 
248 ;  2  Vem.  104 ;  explained  in  7  Ves.  76. 
Oift  to  A  bequest  to  the  trustees  of  a  charity  for  a  purpose  to 

a  charity    ^  declared,  which  the  testator  never  does  declare,  affords 

without     QQ  inference  that  the  purpose  was  charitable,  and  is  there- 
more  n  r    r  » 

not  chant-  fore  void.    CorporoJtion  of  Qloucester  v.  Wood,  3  Ha.  131 ; 
1  H.  L.  272 ;  Aston  v.  Wood,  6  Eq.  419. 

II.  The  Doctrine  op  Cy  Patis. 

Gift  to  a        1.  If  there  is  a  gift  to  a  particular  charitable  society  by 

charitable  uamc,  and  the  society  has  existed,  but  at  the  time  of  the 

m^  £Bdl     ^stator's  death  has  ceased  to  exist,  the  legacy  fails.     Clark 

by  lapse,    y.  TayloT,  1  Dr.  642 ;  Marsh  v.  Means,  3  Jur.  N.  S.  790  ; 

RusseU  V.  KeUett,  3  Sm.  &  Q.  264 ;  Langford  v.  Oowland, 

3  Giff.  617 ;  Fisk  v.  A.-Q,,  4  Eq.  521 ;  Makeown  v.  Ardagh, 

I.  R  10  Eq.  445. 

If,  however,  the  charity  exists  at  the  testator's  death, 

but  expires  before  the  estate  is  administered,  the  legacy 

goes  to  charitable  purposes  cy  pris.    Hayter  v.  Trego,  5 

Buss.  113. 

General         And,  if  the  bequest  to  the  society  is  expressed  to  be  for 
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a  charitable  object,  the  failure  of  the  trustee  will  not  charitable 

intention. 

destroy  the  charitable  gift.     Templemoyle  School,  I.  R  4 
Eq.  295 ;  Carbery  v.  Cox,  3  Ir.  Ch.  231 ;  Marsh  v.  A.-O,, 
2  J.  &  H.  61. 
If  the  society  is  misdescribed,  the  Court  wiU,  if  possible,  Miade- 

T  scription 

discover  from  surrounding  circumstances  what  society  was  of  a  cha- 
intended.     Wilson  v.  Squire,  1  Y.  &  C.  C.  654 ;  Bunting  JJ^iiety. 
V.  Marriott,  19  B.  163 ;  KUveH'n  Trusts,  12  Eq.  183 ;  7 
Ch.  170 ;  see  ColdweU  v.  Holme,  2  Sm.  &  Q.  31;   Makeown 
V.  Ardagh,  L  R  10  Eq.  445. 

If^  however,  there  is  no  existing  charitable  society  suffi- 
ciently, or  there  are  several  equally,  answering  the  descrip- 
tion, the  gift  will  not  be  void,  but  wiU  be  applied  cypiis 
to  charitable  purposes,  or  be  divided  among  the  several 
claimants.  Simon  v.  Barber,  5  Burs.  112;  Re  Clergy 
Society,  2  E.  &  J.  615 ;  Loscombe  v.  Wintringham,  13  R 
87 ;  Be  Maguire, 9 Eq. 632 ;  Be Ahhva's Trusts,!^ Eq. 230. 

2.  A  gift  for  a  clearly-defined  and  particular  charitable  Gift  for  a 
object,  as  to  build  a  church  in  a  particular  place,  will  fail  charitable 
if  the  object  becomes  impossible.    A.-O.  v.  Bishop  of?^^^^ 
Oxford,  1  B.  C.  C.  444  n. ;  Cherry  v.  Mott,  1  M.  &  C.  123 ;  ject  rim- 

DOBsible 

RuaseJl  v.  Kellett,  3  Sm.  &  O.  264 ;  see,  however,  as  to  the 
limits  of  thw  doctrine,  A.-O.  v.  Bovryer,  3  Ves.  724 ;  Abbott 
V.  Fraaer,  L.  R  6  P.  C.  96. 

In  such  a  case  it  seems  the  Court  will  retain  the  fund  The  Comi 
for  a  time  and  direct  an  inquiry  as  to  the  possibility  of  an  inquiry 
carrying  out  the  bequest.  A.^0.  v.  BwAop  of  Chester,  1  ^^Jjjf^ 
B.  C.  C.  444  ;  Baldwm  v.  BaXdmn,  22  B.  419  ;  Sinnett  v.  of  effecting 

the  object. 

Herbert,  7  Ch.  232  :  Chamberlayne  v.  Brockett,  8  Ch.  206  ; 
see,  too,  AbboU  v.  Fraser,  L.  R  6  R  C.  96. 

Though,  on  the  other  hand,  if  the  gift  to  the  charity  Gift  to 
is  expressly  made  upon  some  event  which  is  too  remote,  upon  mi 
the  gift  would  be  void :  as,  for  instance,  a  gift  of  a  sum  ^^\^ 
of  money  to  build  almshouses,  when  land  should  be  given.  ^oi<^ 
Chamberlayne  v.  Brockett,  supra. 
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IMscretioii      3,  Where  a  discretion  is  left  to  trustees,  which  would 

to  tniftees 

to  apply     empower  them  to  apply  the  whole  of  the  gift  either  to 
to  charity  charitable  or  other  indefinite  purposes,  the  whole  gift  is 

•*T*fi*'*te  ^^^^'  ^  ^*  ^^^  °^^  appear  that  the  chief  object  was 
objectA.  charity,  and,  on  the  other  hand,  the  other  object  is  void 
for  uncertainty.  Williams  v.  Kershaw,  5  L.  J.  Ch.  84  ; 
5  CI.  &  F.  Ill ;  James  v.  Allen,  3  Mer.  17 ;  Morice  v. 
Bishop  of  Durliam,  9  Ves.  399 ;  10  Ves.  521 ;  Ommaney 
V.  Butclier,  T.  &  R  260  ;  Vezey  v.  Jamson,  1  S.  &  St  69  ; 
Kendall  v.  Granger,  5  B.  300 ;  Thcmvpson  v.  Thompson, 
1  CoU.  398  ;  Boyle  v.  Boyle,  I.  R.  11  Eq.  433. 

It  has  recently  been  decided,  that  the  trustees  cannot 
exercise  their  discretion  and  appoint  the  whole  to  charity. 
In  re  Jarman's  Estate;  Leavers  v.  Clayton,  8  Ch.  D.  584. 
Whether  the  result  would  be  the  same,  where  the  whole 
might  have  been  applied  by  the  trustees  either  to  charity 
or  some  other  definite  and  ascertained  object,  seems  un- 
certain. Dow^i  V.  Worrall,  1  M.  &  K  561 ;  a  case  of 
very  doubtful  authority. 
If  part  But,  if  the  bequest  is  such,  that  a  portion  must  be  ap- 

wmlied  in  V^^  ^  charity,  the  gift  is  good,  although  the  charitable 
^^"jjy»  ,   trust  may  be  coupled  with  other  trusts,  which  are  void  for 

the  Court  . 

willaaoer-  uncertainty. 

amount  I^  ^^^^  ^  ^asc,  if  it  cannot  be  ascertained  how  much 
ought  to  be  applied  to  ettch  object,  the  gift  will  be  equally 
divided  among  the  several  objects,  including  those  which 
are  void,  as  to  which  the  gift  will  fail  pro  tanto,  DoyUy 
v.  A.-G.,  4  Vin.  485 ;  7  Ves.  58  n. ;  Salush^iry  v.  Denton, 
3  K.  &  J.  529 ;  Grafton  v.  Frith,  20  L.  J.  Ch.  198 ; 
Hoare  v.  Osborne,  L.  R  1  Eq.  585 ;  In  re  Rigley*s 
Trusts,  36  L  J.  Ch.  147  ;  see,  too,  Re  HaWs  Charity,  14 
B.  115. 

If  it  is  possible  to  estimate  how  much  ought  to  be  given 
to  each  object,  an  inquiry  will  be  directed.  Adnam  v. 
Cole,  6  B.  353 ;  Champney  v.  Davy,  11  Ch.  D.  949. 
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4.  If  it  is  clear  that  the  testator  intended  to  give  to  Where 
charity  generally,  the  bequest  will  not  fail :  general 

a.  by  the  failure  of  the  testator  to  appoint  the  particular  £,J|^^^he 
objects  he  intends  to  benefit,  though  the  bequest  may  be  gift  w  »p- 
to  such  charitable  uses  as  he  shall  appoint.    Mills  v.pr^ 
Farmer,  1  Mer.  55 ;  Commisaionerd  of  Charitable  Dona- 
tions V.  SvUivan,  1  D.  &  War.  501 ;  OiUan  v.  OiUan,  1 
K  R  Ir.  114 ;  Pocock  v.  A.-O.,  3  Ch.  D.  342. 

6.  or  by  reason  of  the  death,  revocation  of  the  appoint- 
ment, or  refusal  to  act  of  persons  in  whom  a  similar  power 
has  been  vested.  Moggridge  v.  ThxickweU,  7  Ves.  36 ;  13 
Ves.  416 ;  White  v.  White,  1  B.  C.  C.  12 ;  A.-G.  v.  BovZtbee, 

2  Ves.  jun.  380 ;  3  Ves.  220. 

c  or  by  the  failure  or  non-existence  of  the  particular 
objects  he  has  pointed  out.  Loscombe  v.  Wintrinffham, 
13  B.  87  ;  Hayter  v.  Trego,  5  Russ.  113 ;  Reeve  v.  A.-O,, 

3  Ha.  191. 

c2.  or  even  by  the  fact  that  some  of  the  objects  specified 
are  void.  Fisk  v.  A.-O,,  4  Eq.  521 ;  Dawson  v.  Small,  18 
Eq.  114. 

e.  or  by  the  fact  that  the  bequest  is  to  be  applied  to  a 
particular  object  at  a  future  time  beyond  the  limits  of 
perpetuity.     Chamberlayne  v.  Brockett,  8  Ch.  206. 

5.  Where  there  is  a  general  charitable  intention,  par-  Whether 
ticular  gifts  to  charity  will  be  applied  cy  pris,  and  will  not  Sariubie 
fall  into  the  residue,  though  the  residue  itself  may  be  ^i*f^{***^^ 
given  to  a  charitable  object,  unless  the  particular  gifts  are  ^^  *^® 
eicpressly  directed  to  fall  into  the  residue  upon  failure  of  which  is 
the  charitable  objects  to  which  they  are  given.     Lyons  v.  ^  clwS^. 
Advocate-Oeneral  of  Bengal,  1  App.  C.  91. 

6.  Where  a  bequest  is  void  as  contravening  the  policy  of  a  Gift  con- 
statute,  it  will  not  be  carried  out  cy  pris,     Thrupp  v.  ^^y*^f  » 
CoUeU,  26  B.  125 ;  Sims  v.  Quintan,  16  Ir.  Ch.  191 ;  17  ■^*"^- 
t6.  43  ;  Walsli  v.  Walsh,  I,  R  4  Eq.  397. 

7.  Where  the  whole  of  the  rents  and  profits  of  land  are  increaM 
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in  valoe  of  given  to  charity,  but  the  objects  pointed  out  do  not  exhaust 
profita  the  fund,  the  Court  distributes  the  surplus  cy  pris,  A  mold 
Ej?     V.  ^.-G.,  Shower  P.  C.  22 ;  Piesdiel  v.  Paris,  2  S.  &  St. 

384. 
Whole  Where  a  sum,  which  in  fact  amounts  to  the  whole  of 

to  chftrity,  the  rents  and  profits  of  certain  land,  is  given  to  charity, 
creMe  also  ^^^  ^  ^^  cflfect  a  dedication  to  charity  of  the  land  itself, 
P*""^       and  any  increase  in  the  rents  and  profits  goes  to  the  same 
purposes.     Thetford  School  Case,  8  Co.  R  130  b. 

Similarly,  if  the  testator  has  shown  an  intention  to  dis- 
pose of  the  whole  to  charitable  purposes,  though  there 
may  be  a  residue  undisposed  of,  it  will  go  to  the  same 
purposes.     A.-O.  v.  Dampers,  2  B.  508. 

And  where  the  whole  rents  are  given  in  certain  propor- 
tions among  several   charitable   objects,  any  increase  is 
apportioned  rateably  among  those  objects,  subject  to  the 
discretion  of  the  Court.    A.-O,  v.  Jesus  CM.,  29  B.  163  ; 
A.-O  V.  MarcharU,  L.  R  3  Eq.  424 ;  Merchant  Taylors  v. 
A.'O,,  11  Eq.  35 ;  6  Ch.  513 ;  A.-O.  v.  Wax  Chandlem, 
L.  R  6  H.  li.  1. 
When  oer^      But  where  rents  and  profits  of  land  are  given  to  a  cor- 
mento  we  poration  and  certain  fixed  charitable  payments  are  directed, 
ouiToTUie  ^^^  ^^  ^'^^  exhaust  the  whole,  and  there  is  no  gift  of 
reoti  for    the  residue,  the  residue  belongs  to  the  corporation.    -4.-0. 
objecta,      V.  Mayor  of  Bristol,  2  J.  Sd  W.  291 ;  A.-O.  v.  Brasenose 
l^S*    CM.,  2  CL  &  F.  295  ;   A.-Q.  v.  TrinUy  CoUege,  24  B. 
*^«  ^-       883. 

creftBedoeg 

not  pMB  A  fortiori,  if  the  surplus  is  expressly  given  to  the  cor- 
cfaariuble  poration,  though  the  amount  of  it  be  specifically  mentioned 
objects.      |jy  |.jjg  testator,  any  increase,  after  the  payments  directed 

have  been  made,  belongs  to  the  corporation.    SouUimoUon 

V.  A,'0.,  5  H.  L.  1 ;  Mayor  of  Beverley  v.  A.-G.,  6  H.  L. 

310;  A.-G.  V.  Dean  of  Wimdsor,  8  H.  L.  369. 

If,  among  the  particular  payments  directed,  some  are 

nut   charitable,  but   are   to  be  made  to  individuals  and 
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cannot  have  been  intended  to  abate,  there  is  an  additional 
argument  that  none  of  the  particular  payments  were 
either  to  abate  or  to  increase,  and  that  the  surplus, 
whatever  it  might  be,  was  to  go  to  the  donees  in  trust. 
A.-G,  V.  Cordvxiiners,  3  M.  &  K.  534 ;  Mayor  of  Beverley 
Y.  A.'O,,  6  H.  L.  310. 

On  the  other  hand,  if  the  surplus  undisposed  of  is 
insignificant,  and  there  is  a  direction,  that  the  particular 
payments  are  to  abate  proportionately  in  the  event  of 
depreciation  of  the  property,  the  inference  arises,  that 
they  were  in  like  manner  to  share  proportionally  in  any 
increase.    Mercers'  Co.  v.  A.-O.,  2  Bl.  N.  S.  165. 


III.  Administration  of  Charitable  Gifts. 

When  the  bequest  is  to  an  existing  charitable  institu-  A  gift  to  a 
tion,  the  bequest  is  left  to  be  administered  as  part  of  the  institution 
funds  of  that  institution.     Society  for  P.  (?.  v.  A.-G.,  ^^"1^" 

3  Russ.  142  ;  WeUbeloved  v.  Jones,  1  S.  &  St  43.  ^®  ^^i<^«- 

tion. 

But  if  the  bequest  is  to  an  existing  charitable  institu- 
tion for  purposes  other  than  the  purposes  for  which  it 
exists,  the  Court  will  administer  the  bequest  by  a  scheme 
to  be  settled  in  Chambers,  ib. 

And,  generally,  wherever  trustees  are  interposed  by  the  A  gift  to 
testator,  his  object  will  be  carried  out  by  the  Court  by  a  charitable 
scheme;   but  if  no  trustees  are  interposed  the  charity J^^iS*^ " 
ia  administered  under  the  Sign  Manual.    Moggridge  v.  te««d  by 
ThachaeU,  7  Ves.  36 ;  Raice  v.  Abp.  of  Caniterbury,  14 
Ves.  364 ;  Kane  v.  Cosgrave,  I.  R  10  Eq.  211. 

If,  however,  there  is  a  gift  to  foreign  trustees  for  charit-  Gift  to 
able  purposes  in  a  foreign  country  and  the  trustees  dis-  troBteesfor 
claim,  the  Court  has  no  power  to  settle  a  scheme,  and  the  ^^^^^^ 
gift  fails.    A.'G.  v.  Stv/rge,  19  B.  597 ;  Kew  v.  Bonaker, 

4  Eq.  655. 
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Caaeain  And  in  8ome  cases,  where  an  annual  sum  has  been 
fiiHcretion  directed  to  be  given  to  a  person  for  his  life  to  be  distri- 
of  the  buted  in  charity,  the  Court  has  refused  to  interfere  with 
not  inter-  the  discretion  of  the  trustee  by  settling  a  scheme.  Bennett 
^^  '^"  '  V.  ilonyrooody  Amb.  708  ;  Waldo  v.  Cayley,  16  Ves.  206 ; 
Harder  v.  Earl  of  Suffolk,  2  M.  &  K.  59. 


IV.  What  may  not  be  given  to  Charity. 

statute  of      By  the  so-called  statute  of  Mortmain,  9  Geo.  II.  c.  36,  it 

9  (jeo.  n!'  is  enacted,  that  no  hereditaments,  corporeal  or  incorporeal, 

c.  36.         j^Qjp  ^j^y  personal  estate  to  be  laid  out  in  the  purchase  of 

lands,  shall  be  given  for  the  benefit  of  any  charitable  uses 

whatsoever,  except  in  the  manner  therein  directed ;  and, 

in  effect,  all  gifts  by  will  of  any  lands,  tenements,  or  other 

hereditaments,  or  of  any  estate  or  interest  therein,  or  of 

any  charge  or  incumbrance  afiFecting  or  to  affect  any  lands, 

tenements,  or  hereditaments,  or  of  any  stock,  money,  goods, 

chattels,  or  other  personal  estate,  or  securities  for  money, 

to  be  laid  out  or  disposed  of  in  the  purchase  of  any  lands, 

tenements,  or  hereditaments,  or  of  any  estate  or  interest 

therein,  or  of  any  charge  or  incumbrance  affecting  or  to 

affect  the  same,  to  or  in  tnist  for  any  charitable  uses 

whatsoever,  are  declared  to  be  null  and  void. 

JiCgacy  If  a  charitable  legacy  is  given  free  of  duty,  this  is  in 

duty.         effect  a  gift  of  the  duty,  which  cannot  therefore  be  paid 

out  of  impure  personalty.     Wilkinson  v.  Barber,  14  Eq. 

96. 

What  ia         A.  The  decisions  are  numerous  as  to  what  is  an  interest 

?n  llnd^^  ^^  land  within  the  statute  of  MoHmain. 

within  the      j^  Money  to  arise  from  the  sale  of  land  directed  by  the 

Money  to  testator,  though  the  land  is  devoted  to  partnership  pur- 

"I"  ^^  poses,  is  clearly  within  it.    Pa^e  v.  Leapin^gweU,  18  Ves. 

iMid.         463 ;  British  Museum  v.  White,  2  S.  &  St  595 ;  Thomber 

V.    Wilson,  4  Dr.  350 ;   Incorporated  Church  Building 
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Society  V.  ColeSy  5  D.  M.  &  G.  324 ;  Ashivoiih  v.  Munn, 
28  W.  R  965 ;  47  L  J.Ch.  747 ;  15  Ch.  D.  563. 

So  is  the  purchase  money  for  land  contracted  to  be  sold  l^^e^  f^^ 

*  •'  ^  ^    purchase 

by  the  testator,  bat  in  respect  of  which  he  has  a  lien  at  his  money. 
death,  and  also  a  pre^iium  payable  to  the  testator  in  respect 
of  a  lease  granted  at  a  low  rent.     Hai^^on  v.  Hannsmi, 
1  R  &  M.  71 ;  Sliepheard  v.  Beetham,  6  Ch.  D.  597. 

2.  On  the  question  whether  money  to  arise  from  the 
sale  of  land  under  an  instrument  other  than  the  testator's 
will  is  within  the  Act,  the  cases  are  not  entirely  satisfac- 
tory. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale, 
a  gift  of  the  proceeds  by  the  will  of  a  second  testator  is 
within  the  Act  if  the  time  for  selling  the  land  has  not 
arrived  at  the  death  of  the  second  testator,  or  if  the  land 
has  not  in  fact  been  sold,  and  the  second  testator  might 
have  elected  to  take  it  as  land.  Brook  v.  Badley,  4  Eq. 
106,  3  Ch.  672;  Lucas  v.  JoneSy  4  Eq.  73;  Attorney-. 
Oeneral  v.  Harley,  5  Mad.  321. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale  Money  to 

J    J.    .  .  I  •i»i     /»  it.  1    arise  from 

and  division  among  several  persons,  a  gift  of  the  proceeds  gale  of 
by  the  will  of  a  second  testator,  which  does  not  take  effect  la'^^"^*^®'^ 

^  'a  prior 

tiU  after  the  death  of  the  first,  is  it  seems  within  the  teutator'a 

.  will. 

Act,  if  the  property  has  not  in  fact  been  sold  before 
the  second  testator's  death.  Marsh  v.  il .-(?.,  2  J.  &  H. 
61,  is  overruled  by  Brook  v.  Badley,  3  Ch.  672  ;  see  Aeh- 
worth  V.  Munn,  15  Ch.  D.  563. 

The  case  has  been  held  not  within  the  Act,  where 
leaseholds  have  been  given  on  trust  for  sale  to  pay  debts, 
and  have  been  sold  by  the  executors,  in  course  of  ad- 
ministration, after  the  death  of  the  second  testator, 
though  the  pure  personalty  was  enough  to  satisfy  the 
debta  Shadbolt  v.  Thornton,  17  Sim.  49  ;  13  Jur.  597 ; 
but  this  case  is  of  very  doubtful  authority.  See  Lucas  v. 
Jones,  supra. 
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p^P?»  3.  Further,  within  the  Act  are  the  proceeds  of  growing 

Mortgiget  ^^^ps  (^)>  leaseholds  (6),  money  secured  by  mortgage  of 

^^  land  (c),  or  charged  upon  land  (d),  including  equitable 

mortgages  (e)  and  mortgages  of  leaseholds  (/).    Synumds 

V.  Marine  Society,  2  QifF.  325  (a).   Johnston  v.  Svxinn, 

3  Mad,  457;  Paice  v.  ArMnahop  of  Canterbury,  14  Ves. 
364 ;  Enttvistle  v.  Davis,  4  Eq.  272  (b).   White  v.  Evans, 

4  Ves  21  ;  Corbyn  v.  French,  4  Ves.  418 ;  Currie  v.  Py«, 
17  Ves.  462 ;  Paicc  v.  Archbishop  of  Canterbv/ry,  14  Ves. 
364  (c).  -4.-(?.  V.  Harley,  5  Mad.  321 ;  Harrison  v. 
Harrison,  1  R  &  M.  71  (d).  Alexander  v.  Brame,  30  B. 
153  (tf).    CAeafer  v.  Chester,  12  Eq.  444  (/). 

Mortgage       4,  Though  personalty  may  happen  to  be  included  in  a 

OI  FOm  MlCl 

penonai     mortgage  given  by  will,  the  bequest  will  not  be  appor- 

prop«rty-    tioned,  nor  will  there  be  an  apportionment,  if  the  bequest 

is  of  a  sum  charged  upon  realty  and  personalty  by  a  prior 

testator.    Brook  v.  Badiey,  L.  R  3  Ch.  672 ;  see  /n  re 

HUVs  Trusts,  16  Ch.  D.  173. 

But  if  a  sum  is  secured  by  a  promissory  note  and  a 
mortgage  by  deposit,  and  the  property  mortgaged  is  worth 
only  half  the  debt,  the  bequest  is  valid  as  regards  the 
portion  not  secured  by  the  mortgage.  Smith  v.  SopwUh, 
W.  N.  1877,  208. 
Mortgages  5.  So,  too,  mortgages  of  rates  on  occupiers  of  land 
and^olis.  leviable  by  distress  (a),  of  poor  rates  (6),  of  turnpike  tolls 
and  harbour  and  dock  rates  (c),  and  Metropolitan  Board  of 
Works  Consolidated  Stock  {d),  are  within  the  Act  and 
cannot  be  given  to  charity.  Thornton  v.  Kempson,  Kay, 
592;  Chandler  v.  HowdL,  4  Ch.  D.  651  (a).  Finck  v. 
Squire,  10  Ves.  41  (6).  Knapp  v.  WiUiains,  4  Ves. 
429,  n. ;  King  v.  Wonstanley,  8  Pr.  180 ;  Ion  v.  Asht^m, 
28  B.  379 ;  Alexander  v.  Brame,  30  B.  153 ;  TyrreU-  v. 
Whinfield,Vf.  N.  1877, 99(c).  auffy.  auff, 2 Ch. D.222(d). 
The  case  of  CliandUr  v.  Hoivell,  like  some  of  the  other 
cases  above  cited,  may  possibly  be  open  to  reconsideration, 
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but  it  is  probably  not  correct  to  say  that  it  is  overruled 
by  Attree  v.  Hawe,  9  Ch.  D.  337. 

6.  Similarly,  within  the  statute  are  arrears  of  interest  Axrears  of 

J  -I  1     -I  •  1  resA,  judg- 

due  on  a  mortgage,  and  rent  accrued  due  since  the  testa-  ment 
tor's  death,  on  land  contracted  to  be  sold,  and  a  judgment  ^^Jf 
debt,  if  it  is  a  charge  upon  realty.     Alexander  v.  Brame, 
30  B.  153;  Edwards  v.  Hall,  11  Ha.  Ij  Collinson  v. 
Pater,  2  R.  &  M.  344. 

7.  A  voluntary  covenant  to  leave  money  by  will  to  a  Voluntery 
charity  is  in  substance  a  legacy,  and  is  void  if  the  testator  to  leave 
leaves  only  real  assets ;  if  he  leaves  mixed  assets,  there  "j^lw" 
will  be  att  abatement  in  the  proportion  of  the  pure  to  the  regarda 

real  Assets. 

impure  personalty.  Jeffries  v.  Alexander,  7  D.  M.  &  G. 
525 ;  8  H.  L.  594 ;  Fox  v.  Loumdea,  19  Eq.  453. 

8.  Shares  in  companies,  whether  incorporated  or  not,  are  Shares  in 
not  within  the  statute,  provided  land  is  held  by  them  only  companies 
for  the  common  purposes  of  the  undertaking,  and  this  is  within  the 
the  case  whether  the  shares  are  declared  to  be  personal  "***'^*®» 
estate  or  not,  provided  the  right  of  the   shareholder  is 
merely  to  caU  for  a  share  of  the  profits,  and  not  for  a 
specific  part  of  the  land  itself.     Walker  v.  Miln^,  11  B. 

507;  Myer8  v.  Perigal,  11  C.  B.  90;  2  D.  M.  &;  G.  599; 
Edwards  v.  Hall,  11  Ha.  1 ;  6  D.  M.  &  G.  74 ;  Hayter  v. 
Tucker,  4  K.  &  J.  243 ;  Entwistle  v.  Datns,  4  Eq.  272. 
Morris  v.  Olyn,  28  B.  218,  cannot  be  considered  law. 

It  makes  no  difference  that  the  company  whose  shares 
are  in  question  has  placed  itself  in  the  position  of  landlord, 
by  letting  its  land  to  another  company.  LinXey  v.  Taylor, 
1  Giff.  67;  2D.  F.  &  J.  84. 

But  if  the  land  is  held  in  trust  for  each  individual  unless  each 

shape' 

shareholder  in  proportion  to  his  shares,  so  that  each  share-  holder  is 
holder  has  a  direct  and  definite  interest  in  the  land,  the  a^definite' 
shares  are  within  the  statute.    Baxter  v.  Brovm,  7  M.  &  proportion 

of  land. 

Or.  198.     See  Watson  v.  Spi^aOey,  10  Ex.  222. 

9.  Debenture  stock,  debentures  and   mortgage  deben-  PeUnture 

X 
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'^^^        ttires  of  railway  companies  charging  the  undertaking  and 
deben-       toUs  of  the  Company  are  not  within  the  Act     AUree  v. 
*'*^        Hav>e,  9  Ch.  D.  837 ;  Holdsuxnih  v.  Davev/port,  3  Ch.  D. 
185  ;  In  re  MitckdCs  Estate ;  MitcheU  v.  Moberly,  6  Ch. 
D.  655,  overruling  AafUon  v.  Lord  Langdale,  4  De  O.  & 
S.  402. 
Bonds  10.  Bonds  charged  hy  justices  on  the  police  rates  since 

police        7  &  8  Vict,  a  33,  under  which  Act  justices  no  longer  have 
'^^^         power  themselves  to  levy  a  rate,  but  issue  a  precept  to  the 
guardians  of  the  unions  for  payment  of  the  amount  re- 
quired, are  not  within  the  Act    In  re  Harris  ;  Jacson  v. 
Oovemore  of  Queen  Anne'a  Bounty,  15  Ch.  D.  661. 
Arreanof      n.  Arrears  of  rent  due  at  the  testator's  death  (a),  ap- 

rent  due  at  .  \   /'     r 

the  death,  portioned  rent  (6),  a  royalty  on  minerals  (c),  and  tenants' 
TenantiT  fixtures  (d),  are  not  within  the  Act  Edwards  v.  Hall, 
fixtuim     11  Ha.  1 ;  6  D.  M.  &  Q.  74  (a).     Thomas  v.  StoweU,  18  Eq. 

198  (6).    Brook  v.  Bradley,  4  Eq.  106  (c).    Johnson  v. 

Swarm,  3  Mad.  457  {d). 
Money  to       B.  As  to  what  is  a  gift  of  personalty  to  be  laid  out  in 

he  in  vested 

in  land,      the  purchase  of  land  or  any  interest  therein  within  the 

Mortmain  Act : 
Money  to       1.  Money  directed  to  be  invested  on  real  securities,  or 
on  real  or  even  merely  on  mortgage  security  generally,  is  within  the 
^^^   Act    Baker  Y,  SvMon,  1  Kee.  22*. 

The  same  is  the  case  if  the  ultimate  object  of  the  bequest 
is  investment  in  land,  though  other  investments  may  be 
authorised  in  the  meantime.  Mann  v.  Buriinghafn,  I 
Kee.  235 ;  A.-O,  v.  Hodgson,  15  Sim.  146. 

But  the  gift  is  valid  if  an  option  is  left  to  trustees ;  for 

instance,  if  money  is  directed  to  be  invested  in  real  or 

other  securities.    A,-0,  v.  Ooddard,  T.  &  R.  348 ;  Graham 

V.  Patei-noster,  31  B.  30 ;  Beavmonfs  Trusts,  32  B.  191. 

^"ff*h*      2.  A  bequest  of  money  to  pay  off  a  debt  secured  by 

mortgage    mortgage,  whether  legal  or  equitable,  of  land  belonging  to 

charity.*    *  charity  is  void.     Corbyn  v.  French,  4  Ves.  418;  TToter- 
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house  V.  Holmes,  2  Sim.  162 ;  In  re  LynaU'a  Trusts,  12 
CL  D.  211. 

But  this  is  not  the  case  where  the  debt  is  no  charge 
upon  the  land    £tmting  v.  Marriott,  19  B.  163. 

3.  A  gift  to  improve,  repair  or  enlarge  an  existing  Gift  to 
charitable  institution  is  valid.    Edwards  v.  HaU,  11  H.  1 ;  enia^t'or 
6  D.  M.  &  a  74;  Hawkims'  Trust,  33  B.  570.  '^P**'- ' 

4.  A  gift  to  build  a  charitable  institution  is  held  pri/md  Gift  to 
facie  to  imply  a  direction  to  purchase  land  for  the  purpose,  charitable 

and  is  void  under  9  Geo.  II.  a  86.     Chapman  v.  Bnyum,  j^^*^^***'*'  j 

6  Ves.  404 ;  A.-O.  v.  Pa/rsons,  8  Ves.  186 ;  Pritchard  v. 

Arbouin,  3  Buss.  456;  A.-O.  v.  Davies,  9  Ves.   535; 

Martin  v.  Wdlsted,  2  W.  R.  657 ;  Longstaffv.  Rennison, 

1  Dr.  28;  Watmough's  Trusts,  8  Eq.  272;  Hawkins  v. 

Allen,  10  Eq.  246 ;  Pratt  v.  Ha/rvey,  12  Eq.  544. 

A  gift  for  the  erection  of  a  charitable  institution  does 
not  become  valid  because  it  is  made  to  a  corporation  which 
has  power  to  hold  land  in  mortmain,  and,  in  fact,  possesses 
hind  available  for  the  purposes  of  the  bequest.  In  re 
Cox  ;  Cox  V,  Davie,  7  Ch.  D.  204. 

5.  If,  however,  an  option  is  given  to  the  trustees  either  DiBcretion 
to  build  a  charitable  institution  or  bestow  the  money  in  ^^  ^^pp^^ 
some  other  manner  which  is  legal,  the  bequest  is  good  as  J**®  money 

o    »  no  in  some 

regards  the  legal  purpose.  Sorresby  v.  HoUins,  9  Mad.  legal  num- 
221 ;  A,'0.  V.  Whitchv/rch,  3  Ves.  141 ;  Incorporated 
Society  Y.  Barlow,  3  D.  M.  &  G.  120 ;  17  Jur.  217 ;  Mayor 
of  Faversham  v.  Ryder,  18  B.  318 ;  5  D.  M.  &  G.  350 ; 
Edwards  v.  Hall,  11  Ha.  1 ;  6  D.  M.  &  Q.  74;  Dent  v. 
Allcrofif  30  B.  335 ;  University  of  London  v,  Ya/rrow,  1 
De  G.  &  J.  72, 

And,  on  similar  principles,  a  bequest  of  pure  and  impure 
personalty  to  such  charities  as  trustees  may  select  is  good, 
since  the  power  can  be  exercised  in  favour  of  charities 
exempt  from  the  law  of  mortmain.  Leivis  v.  AUenhy,  10 
Eq.  668. 

X  2 


ner. 
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charity. 


Gift  to 
endow  a 
charity. 


6.  A  direction  to  "  establish  *'  would,  it  seems,  primd 
facie  imply  building,  and  come  under  the  same  rule  as  a 
bequest  for  building.     A,-G.  v.  Hodgson,  15  Sim.  146 
Longstaffy.  RennisoTi,  1  Dr.  28;  Re  Clancy,  16  B.  295 
A,'0.  V.  Hall,  9  H.  647 ;  Dunn  v.  Bownas,  1  K  &  J.  591 
Tatham  v.  Dmmmond,  4  D.  J.  &  S.  484. 

But,  of  course,  the  word  may  be  used  in  such  a  context 
as  to  exclude  building.  A.-G,  v.  Williavis,  2  Cox.  387 ; 
HUl  V.  Jones,  2  W.  R  657. 

And  the  fact,  that  an  annual  sum  only  is  given  to  esta- 
blish a  school,  would  apparently  go  to  show  that  the 
testator  did  not  contemplate  building.  Hartshaime  v. 
Nicholson,  26  B.  58. 

The  same  is  the  case  with  an  annual  sum  given  to 
"  provide  '*  a  school,  which  may  only  mean  that  a  school 
is  to  be  hired.  Johnston  v.  Swann,  3  Mad  457 ;  Grafton 
V.  Frith,  20  L.  J.  Ch.  198;  15  Jur.  737. 

A  gift  to  "  support  or  found  "  a  school  ifi  valid.  In  re 
Hnlgman;  Morley  v.  Croxon,  8  Ch.  D.  156> 

A  bequest  to  "  found  *'  a  chapel  implies  building.  Hop- 
kins V.  PhiUips,  3  Giff.  182. 

On  the  other  hand,  a  gift  U>  "  endow  "  would  not,  primd 
facie,  authorise  building,  though  the  word  may  be  so 
used  as  to  involve  it.  Saluthwry  v.  Benton^  3  K.  &  J. 
529;  Edwards  v.  Hall,  11  Ha.  1 ;  Svrmett  v.  Herbert,  7 
Ch.  233 ;  KirBank  v.  Hudson,  7  Pr.  212. 

7.  But,  even  though  the  object  of  the  gift  may  primd 


Evidence 

tion  that   f(icie  imply  the  purchase  of  land,  it  may  appear  that  the 
^*  ^*^^  testator  had  no  such  intention.     He  may  have  contem- 

oontem- 
plate  the 
purchaBe 
of  land. 


plated  the  building  as  to  be  erected  either  on  land  already 
in  mortmain,  or  on  land  to  be  provided  after  his  death 
from  some  other  source. 

(a.)  Thus,  if  the  testator  contemplated  land  already  in 
mortmain,  a  gift  to  build  a  charitable  institution  is  good. 
This  will  be  the  case : — 
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(i)  If  land  already  in  mortmain  is  expressly  referred  to  ^^^  ^ 

.  •>  •  mortmain 

m  the  will.     Glubb  v.  A.-G,,  Amb.  373 ;  Brodie  v.  referred  to 
Ihike  of  Chandos,  1  B.  C.  C.  444  n.  expressly, 

If  it  is  uncertain,  whether  the  land  upon  which  the 
testator  directs  ,the  money  to  be  laid  out  is  already 
in  mortmain  or  not,  an  inquiry  will  be  directed. 
Ghampney  v.  Davy,  11  Ch.  D.  949. 

(ii.)  If  land  already  in  mortmain  is  impliedly  referred  by  impli- 
to,  as  by  a  direction  to  build  in  such  manner  as  is      ^°* 
consistent  with  law.    Dent  v.  Allcroft,  30  B.  335 ; 
SeweU  V.  Crewe  Read,  L  R  3  Eq.  60, 

(iiL)  External  evidence  may  be  adduced  in  order  to  show  byextemal 
that  the  testator  must  have  contemplated  land  in 
mortmain,  though  as  to  the  exact  amount  of  evi- 
dence necessary  for  this  purpose  the  cases  are  not 
quite  consistent.  A.-G.  v.  Hyde,  Amb.  751 ;  Giblett 
V.  Hobaon,  3  M.  &  K.  517 ;  Booth  v.  Carter,  L.  R  3 
Eq.  757 ;  Cremvdi  v.  Cresawell,  6  Eq.  69. 

(b.)  When  the  testator  intends  the  buildings  to  be 
erected  on  land  to  be  supplied  from  some  other  source 
after  his  death  : — 

(i.)  It  is  clear,  that  a  direct  inducement  offered  to  any  Induce- 
person  to  give  land  for  the  purpose  of  the  building,  give  land, 
as,  for  instance,  a  bequest  to  A.  to  build  if  he  will 
give  the  land,  is  bad.    A,-G,  v.  Davies,  9  Ves.  535. 

(ii)  If  the  trustees  are  directed  to  beg  the  land  from  Direction 
some  person,  but  their  ovm  implied  power  to  pur-  land. 
chase  remains,  the  bequest  is  bad.    Mather  v.  Scott, 
2  Kee.  172. 

(iii.)  Where  the  bequest  is  to  build,  with  an  express  Direction 
direction,  that  land  is  not  to  be  bought  for  the  pur-  £^d.**  "^ 
pose,  the  bequest  is  valid,  whether  made  conditional 
upon  land  being  provided,  or  without  any  condition. 
Heruihaw  v.  Atkindon,  3  Mad.  306 ;  A.-G.  v.  Wil- 
liams, 2  Cox,  387 ;  Cawood  v.  Thompson,  1  Sm.  &  G. 
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409;  PhUpatt  v.  Oov^mora  of  St.  0eorge*8  Hospital, 

6  H.  L.  338  (overruling  Trye  v.  Corporation  of 

OUmcester,  14  B.  173) ;  Chamberlayne  v.  BrockeU, 

8  Ch.  206. 

Bequest         8.  Upon  similar  principles,  a  bequest  to  the  trustees  of 

itj,  the  '  ft  charity  which  exists  only  for  the  purchase  of  land  is 

w^^b     void     Widmore  v.   Woodroffe,  Amb.  636;  MiddUton  v. 

toaoquire  CTi^fteroe, 3  Ves. 734;  JDenton  V.  Z/Ord  J. ifaiiwers, 25 B.  38 ; 

lAiid. 

2  De  O.  &  J.  675. 

On  the  other  hand,  it  is  good  if  it  exists  for  the  purchase 
of  land  or  other  objects.    Incorporated  Society  v.  Barlow, 

3  D.  M.  &  a.  UO ;  Carter  v.  Grem,  3  K.  &  J.  591 ; 
WiUdnaon  v.  Barber,  14  Eq.  96. 

9.  A  bequest  of  money  U>  be  employed  in  enlarging  or 
improving  a  charitable  object  attempted  to  be  created  by 
a  testator,  fails,  if  the  original  object  is  invalid.  A.-O. 
V.  HiTUffman,  2  J.  &  W.  270 ;  Smiih  v.  Oliver,  11  B.  481 ; 
Crump  V.  PUxyfoot,  4  K  &  J.  479 ;  Green  v.  Britten,  42 
L.  J.  Ch.  187;  In  re  Cox;  Cox  v.  Davie,  7  Ch.  D.  204 
Bequest         10.  A  bequest  of  the  proceeds  of  sale  of  land  in  England 

for  foreign 

diariiy.  to  be  laid  out  in  the  purchase  of  land  for  charitable  pur- 
posea  in  a  country  where  land  may  be  well  given  to  charity, 
is  void.  Cwrtis  v.  HaUon,  14  Ves.  537;  A.-O,  y.  Mill, 
3  Russ,  328 ;  5  BL  N.  C.  593 ;  2  Dow.  &  CL  393. 

But  the  Statute  of  Mortmain  leaves  bequests  of  money 
to  be  laid  out  in  the  purchase  of  land  for  charitable  pur- 
poses in  other  countries  untouched.    Mackintosh  v.  Town- 
send,  16  Ves.  330 ;  see  Whicker  v.  Huvfie,  7  BL  L.  124. 
G.  Exceptions  from  the  Statute  of  Mortmain. 
Univerai-       The  Universities  of  Oxford  and  Cambridge,  and  the 
ford  and    Colleges  of  Eton,  Winchester  and  Westminster,  are  excepted 
bridge       itom  the  operation  of  the  Mortmain  Act.    But  this  excep- 
and  Eton,  tiou  onlv  authorises  devises  to  these  collesres  for  all  or  some 
ter,  and     of  the  purposes  for  which  they  exist,  and  not  upon  trust 
■terexcep-  ^^^  Other  charitable  objects.     A.-G,  v.  Tanci^,  1  Ed.  10; 
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1  W.  BL  90 ;  Amb.  351 ;  A,-0.  v.  Whorwood,  1  Ves.  534  ;  ^  from 

the  Act 

A.-O.  V.  MuTiby,  1  Mer.  327. 

And  if  there  is  a  good  devise  of  lands  to  a  college  for 
charitable  objects,  which  the  collie  refuses  to  accept,  the 
object  will  be  carried  out  cy  pris,  A.^0,  v.  Andrew,  3 
Ves.  633. 

Before  the  Wills  Act,  it  seems  that  a  devise  to  a  college  whether 
did  not  carry  the  legal  estate,  notwithstanding  Bemt  College  X^^^^ 
V.  Bishop  of  London,  2  W.  BL  482,  which  was  decided  i«g*l  «- 
upoD  an  erroneous  interpretation  of  the  statute  43  Eliz.  a  4, 
that  statute  being  merely  remedial  and  not  intended  to 
authorise  what  was   illegal  before.      See  Incorporated 
Society  v.  Richards,  1  D.  &  War.  258. 

Whether  a  devise  to  a  college  since  the  Wills  Act  would 
carry  the  legal  estate  seems  doubtful.     See  p.  92. 

The  fact  that  a  charity  is  empowered  by  Act  of  Parlia-  in  what 
ment  to  hold  lands  does  not  entitle  a  testator  to  devise  ^^m- " 
lands  to  it    Robinson  v.  Oovemors  of  London  Hospital,  ?^7^^^ 

10  Ha.  19 ;  Nethersole  v.  School  for  ihe  Indigent  Blvnd,  may  tiJce 

11  Eq.  1 ;  ChsBt^  v.  Chester,  12  Eq.  444.  by  devise. 
But  where  charities  are  empowered  to  acquire  lands  by 

will,  testators  are  of  course  entitled  to  devise  lands  to  them. 
Pernmg  v.  Traill,  18  Eq.  88. 

But  it  seems  that  such  a  power  to  take  lands  by  devise, 
would  not  necessarily  authorise  a  bequest  of  money  secured 
on  mortgage.     Chester  v.  Chester,  sfvi/pra. 

An  Act  passed  before  the  Act  9  Geo.  II.  c.  36,  and  Bequest  of 
enabling  a  charitable  corporation  to  take  lands  without  a  b^^em- 
licence  in  mortmain,  by  authorising  testators  to  devise  lands  {fn^^^^?^ 
to  the  corporation,  does  not  exempt  the  corporation  from  vised  to 

charity  by 

the  operation  of  9  Geo.  II.  a  36.    Luckraft  v.  Pridham,  the  teeta- 
6  Ch.  D.  205.  *^'- 

Under  42  Geo.  III.  c.  116,  s.  50,  money  may  be  given  by  Bedemp- 

>f 

tax. 


will  or  otherwise  for  redeeming  the  land  tax  on   lands  ^"^"^ 


settled  to  charitable  uses. 
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Under  section  162  of  ttie  same  Act  land  tax  redeemed 
or  purchased  may  be  given  by  deed  or  will  for  the  aug- 
mentation of  any  living. 

The  statute  43  Geo.  III.  c.  108,  authorises  the  devise  of 
lands  not  exceeding  five  acres,  or  of  goods  or  chattels  to  the 
amount  of  500Z.  for  erecting,  repairing,  or  providing  any 
church  or  chapel  where  the  Liturgy  of  the  Church  of 
England  is  used,  or  any  mansion-house  for  any  minister  of 
the  said  Church,  and  other  similar  purposes. 

Under  this  Act  a  bequest  of  5002.  towards  building  a 
church,  if  the  testator  survives  the  making  of  the  will 
three  months,  is  good.  Dixon  v.  Baiiow,  3  Y.  &  G.  Ex. 
677 ;  OircUestone  v.  Creed,  10  Ha.  480. 

The  Act,  however,  does  not  authorise  a  devise  of  lands 
to  be  sold  and  the  proceeds  to  be  applied  towards  the  pur- 
poses of  the  Act  Incorporated  Church  Building  Society 
V.  CoUs,  1  K.  &  J.  145 ;  5  D.  M.  &  G.  324. 

The  effect  of  the  Act  is  that  under  a  bequest  towards 
building  a  church  the  legacy  will  be  apportioned  between 
the  pure  and  impure  personalty,  and  be  paid  out  of  pure 
personalty  to  the  extent  of  its  proportion,  and  out  of  the 
impure  personalty  to  the  extent  of  5001.  Sinnett  v.  Herbert, 
7  Ch.  232 ;  Champney  v.  Davy,  11  Ch.  D.  949. 

Under  6  &  7  Vict.  c.  37,  s.  9,  the  Ecclesiastical  Com- 
missioners may  constitute  districts  for  spiritual  purposes, 
and  by  section  22  land  or  money  may  be  given  by  deed  or 
will  for  the  endowment  of  the  minister  of  a  district,  or  for 
providing  a  church  or  chapel  under  the  Act 

Under  this  Act  a  direction  to  apply  a  sum  for  the 
purposes  authorised  by  the  Act,  if  the  object  can  be 
legally  carried  out  within  twenty-one  years  from  the 
testator's  death,  is  valid,  if  a  district  is  constituted 
within  the  stated  period,  though  no  district  has  been 
constituted  at  the  testator's  death.  Baldwin  v.  Baldwin, 
22  B.  419. 


i 
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A  list  of  charities  excepted  from  the  Mortmain  Act  will 
be  found  in  Tudor's  Real  Property  Gases,  p.  508. 

The  Statute  of  Mortmain  cannot  be  avoided  by  a  secret  Secret 
trust  in  favour  of  a  charity.    Russell  v.  Jackson,  10  Ha.  i^nd  in 

9t\A  favour  of 

^"*-  charity  is 

In  such  a  case,  however,  the  devisee  takes  the  legal  bad, 

but  the 

estate.    Sweeting  v.  Sweeting^  12  W.  R  239.  deviiee 

Where  land  is  devised  on  trust  for  a  person  for  life  with  leg^es-* 

remainder  to  charity,  the  legal  estate  is  well  devised  for  ***®- 

life.     Ymng  v.  Ghwe,  4  C.  B.  668. 

The  legal  estate  passes  when  the  trust  is  for  charity,  and 

for  other  objects  which  are  valid.      Doe  d.  Chidgey  v. 

Harris,  16  M.  &  W.  517,  518. 

But  a  devise  of  lands  on  an  express  trust  for  charity 

only  is  void,  as  regards  the  legal  estate  as  well,  by  the 

statute  9  Geo.  XL  c.  36.    Doe  d.  Burdette  v.  Wrighte,  2 

B.  &  Aid.  710. 


314 


CHAPTER  XXVIL 

8U0CE88IVE    AND     CONCURRENT     INTERESTS,    JOINT 
TENANCY   AND  TENANCY  IN  COMMON. 

I.  Devise  to  a  Class  in  Tail. 
Devise  to  In  some  cases  tbe  question  has  ariflen  whether  the  gift 
toU^Tee  'fi  ^  several  persons  concurrently,  or  whether  they  are 
^^veteT^  intended  to  take  successively ;  thus  a  devise  to  the  sons  of 
apersonin tailis,j>n7m2/aci«, agifttoaclasa  DeWiTtdtv, 
De  Windt,  L.  R  1  H.  L.  87;  Surteea  v.  Surtees,  12  Eq.  400. 
nnlesB  But,  if  there  is  a  general  intention  manifest  to  keep  the 

Intention    estates  together  in  a  single  line  of  enjoyment,  the  members 


toteepthe^f  the  class  will  take  successively.  Cradock  v.  Cradock, 
property    4  j^^  jf.  S.  626,  656 ;  AUgood  v.  Blake,  L.  R  7  Ex.  339 ; 

togetner  in 

one  line  of  ib.  8  Ex.  160. 

enjoy- 

^^^  II.  Gifts  to  a  Parent  and  Children. 

Gift  to  In  the  same  way  a  gift  to  a  parent  and  children  is 

JI,^^.  primd  fade  a  gift  to  them  concurrently.  Mason  v.  Clarke, 
^givee  17  B  126  ;  SvMon  v.  Torre,  6  Jur.  234;  Wilson  v.  Mad- 
ooncnrrent  dison,  2  Y.  &  C.  C.  372 ;  Beoles  V.  Criaford,  13  Sim.  692 ; 

interests.  .-« 

Newill  V.  Neunll,  12  Eq.  432 ;  7  Ch.  253,    See  Cape  v.  Cape, 
2  Y.  &  C.  Ex.  543. 

The  fact,  that  the  gift  is  to  the  parent  in  trust  for  her- 
self and  her  children,  is  not  sufficient  to  show  that  they 
are  not  to  take  concurrently.  Nevnll  v.  NewHl,  7  Ch.  253. 
See  Curtis  v.  Graham,  12  W.  R  998.  Ward  v.  Ore^, 
26  B.  485,  probably  goes  beyond  the  present  tendency  of 
the  Court 
What  is  a  But,  if  there  is  anything  to  show,  that  the  parent  is  to 
intention,  take  a  different  interest  from  that  of  the  children,  he  will 
take  for  life,  with  remainder  to  the  children. 
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1.  If  the  bequest  is  to  A.  and  his  children  as  tenants  ^^^  **' 

^  ^  distribu- 

in  common,  if  more  than  one,  showing  that  the  tenancy  tion  ap- 
in  common  is  to  apply  to  children  only,  the  father  takes  ^e  chil- 
for  life.    Doe  d.  Davy  v.  BnmsaU,  6  T.  R  30;  1  B.  &  p.  ^penoniy. 
215,  where  issue  must  have  meant  children  by  the  force 
of  the  gift  over  in  default  of  issue  of  such  issue.     See 
Doe  d.  Oilman  v.  Elvey,  4  East,  313. 

2.  A  devise  to  A.  and  his  children  and  the  heirs  of  the  T^^J^^P^ 

liimtatioa 

parent  and  children,  gives  a  joint  estate  in  fee,  or  an  applied  to 
estate  tail  to  the  parent,  according  as  there  are  or  are  dienonly. 
not  children  living  at  the  time  of  the  devise.     OcUes  d. 
Hatterly  v.  Jackson,  2  Str.  1172 ;  UnderhiU  v.  Roden,  2 
CL  D.  494. 

But  a  devise  to  A.  and  his  children,  and  the  heirs  of 
the  children,  would  give  A.  an  estate  for  life  with  re- 
mainder to  his  children.  Jeffery  v.  Honywood,  4  Mad. 
898,  was  decided  on  this  ground,  though  it  woidd  seem  the 
word  heirs  referred  to  the  parent  as  well  as  the  children. 

3.  If  the  bequest  is  to  a  father  and  his  children,  and  Settlement 
there  is  a  desire  expressed  that  the  whole  fund  should  be  the  whole 
settled  or  secured,  a  term  which  would  have  no  meaning  ^^^ 

as  applied  to  the  Other's  interest  as  joint  tenant,  the 
father  takes  for  life.  Va/ughan  v.  Marqv/ia  of  Headforty 
10  Sim.  639 ;  Combe  v.  Hughes,  14  Eq.  415. 

If  a  continuing  trust  is  created,  which  is  contemplated 
as  outlasting  the  parent's  life,  there  is  room  for  a  similar 
argument  in  favour  of  a  life  interest  in  the  parent  Ogle 
V.  Corthom,  9  Jur.  325. 

4.  Whether,  where  the  gift  is  to  the  separate  use  of  Gift  of  the 
the  mother,  it  will  be  considered  a  sufficient  indication  of  to  the 
intention  to  cut  the  interest  of  the  parent  down  to  a  life  ?!^™*® 

^  llo6. 

interest  is  not  certain.  On  the  whole,  the  better  opinion 
seems  to  be,  that  where  the  words  creating  the  separate 
use  apply  to  the  whole  fund  or  legacy,  it  will  be  construed 
as  giving  the  mother  a  life  interest.    Newman  v.  Nigktin- 
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gale,  1  Cox,  341 ;  French  v.  French,  11  Sim.  257 ;  Bain  v. 
Leacher,  11  Sim.  397;  Froggatt  v.  Warddl,  3  D^  Q.  &  S. 
685 ;  Dawaon  v.  Bourne,  16  B.  29 ;  Jeffery  v.  De  Fi7r«, 
24  B.  296 ;  ScoU  v.  Sco«,  11  Ir.  Ch.  114 ;  0^?€  v.  Corthom, 
9  Jur.  325,  in  'which  case  the  Vice-Chancellor  Wigram 
thought  that  a  gift  to  the  separate  use  was  oonelusive 
against  the  children  participating  with  their  mother. 
Conihe  v.  Hughes,  14  Eq.  415. 

On  the  other  hand,  the  cases  of  De  Witte  v.  De  Witte, 
11  Sim.  41,  and  Bustard  v.  Saunders,  7  B.  92  (which, 
however,  only  followed  De  Witte  v.  De  Witte),  are  incon- 
sistent with  this  rula 
Sepaimte        If  the  interest  of  the  mother  alone  is  given  to  her  sepa- 
tached  to    rate  use,  or  the  separate  use  attaches  to  the  interests  of  all 
l^jj^l^     alike,  no  argument  in  favour  of  a  life  estate  can  be  founded 
or  to  in-     ^pon  the  separate  use.    Fisher  v.  Webster,  14  Eq.  283; 
alL  NewsonCs  Trusts,  1  L.  R  Ir.  373. 

The  same  is  the  case,  if  her  interest  only  is  directed  to 

cease  on  marriage.    Izod  v.  Izod,  11  W.  R.  452. 

Division  of      5.  If  upon  the  marriage  of  their  mother  the  fund  is  to 

fond^di^  *  ^  divided  among  the  children,  this  affords  an  argument, 

"^  **  •  that  it  is  not  to  be  divided  before,  and  the  mother  takes 

pATtioular 

time.         for  life  or  till  marriage.     Mill  v.  Mill,  I.  R  9  Eq.  104 ; 

i6.  11  Eq.  158. 
Gift  over        6.  If  the   whole  fund   is   contemplated   as   remaining 
entire  fund  Undisposed    of,   if   there    are    no    children,   if   there   is 
if  there      ^    gjjfj.   ^^gj.  f^^    instance    in    default    of   children,   the 

are  no  o  ' 

children,    same  construction  is  adopted.      Auddey  v.  Horn,  26  B. 

195 ;  1  D.  F.  &  J.  226.  See  Lampley  v.  Blower,  3  Atk.  396. 
Children  7.  If  the  children  are  contemplated  as  taking  shares  in 
plftted"aa  the  whole  fund  by  a  direction,  for  instance,  that  if  there 
who?^  *^®  is  but  one  child  the  whole  is  to  go  to  that  child,  since  the 
fund.         children  are  to  take  the  whole,  the  parent  to  take  anything 

must  take  a  life  interest     Garden  v.  Poidtoiey,  Amb.  499 ; 

2  Ed.  ^2'i\A%idsley  v.  Horn,  26  B.  195;  1  D.  F.  &  J.  226. 
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8.  If  the  bequest  is  such,  as  expressly  to  include  all  the  Expreas 
children  of  the  parent,  and  not  merely  those  in  being  at  afterboru 
the  period  of  distribution,  it  will  be  construed  to  give  a 

life  estate  to  the  parent,  with  remainder  to  the  children, 
since  it  is  a  singular  intention  to  impute  to  the  testator 
that  the  parent's  interest  in  the  estate  should  continually 
diminish  on  the  birth  of  a  new  child.  Jeffery  v.  De  Vitre^ 
24  B.  296  ;  Jefiery  v.  Eonywood,  4  Mad  398. 

9.  If  the  legacy  is  payable  in  part  at  once,  and  in  part  ^"t,®^ , 
at  a  future  period,  the  parent  will  take  for  life,  as  other-  payable  at 
wise   diflFerent  classes  of  children   might   take  the   two^no^. 
portions.    Morse  v.  Morse,  2  Sim.  485. 

10.  If  in  the  event  of  the  mother's  death  before  the  Effect  of  a 

gift  to  the 

testator  the   children   are   to   take   unequal  shares,  the  children  in 
presumption   of  joint   tenancy    is    apparently   rebutted,  ^^ea  in 
A'i'mstrong  v.  ArmstroTig,  7  Eq.  518.  certwn 

eveniis. 

11.  If  the  children  are  contemplated  as  not  enjoying  words  im- 
the  property  till  after  their  mother's  death,  by  being  called  ch^^^ 
heirs  for  instance,  the  parent  takes  for  life  only.     Crawford  "^  ^^}^ 
V.  Trotter,  4  Mad.  36 ;   Ogle  v.  Ci/rtham,  9  Jur.  325  ;  their 
Wilson  V.  Vansittart,  Amb.  561.  S^.  * 

12.  There  may  be  a  reference  to  another  gift,  to  assist  Reference 
the  Court  in  giving  the  parent  a  life  interest.     French  v.  giftg. 
French,  11  Sim.  257  ;  In  re  Owen's  WiU,  12  Eq.  316. 

13.  An  executory  trust  for  A.  and  her  children  will  Executory 
be  settled  on  A.  for  life,  and  afterwards  for  her  children. 

In  re  BeUams'  Trust,  12  Eq.  218. 

III.  Joint  Tenancy,  Tenancy  in  Common  and  by 

Entireties. 

A.  What  creates  a  joint  tenancy.  ^^^  ^ 

leyeral 

A  gift  to  two  persons  or  to  a  class  with  words  of  with  words 
limitation,    jyrimd    facie,    constitutes    a   joint    tenancy  2[on  is 
between  them.  *  j°^* 

tenancy. 

The  rule,  that  the  interests  of  joint  tenants  must  vest  interesti 


/    ^'  *'       Cr  CO 
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of  joint      at  the  same  time,  does  not  apply  to  estates  raised  by  use, 
j!^TOt    ^'  *^  ^^     MacgregoT  v.  MdcgregoTy  1  D.  F.  &  J.  63. 
▼est  at  the     Thus  a  rift  to  the  children  or  to  all  and  every  the  child 

name  time.  °  "^ 

'*  All  and  or  children  of  A.  creates  a  joint  tenancy  between  them.  Ken- 

*''*^"  vxnihy  v.  Ward,  11  Ha.  196 ;  Margcm  v.  Briditen,  13  Eq.  28. 

Devise  to  A  devise  to  two  persons  who  may  intermarry,  though 

^o  may  ^^7  ™^y  ^^^  ^  married  ahready,  and  the  heirs  of  their 

°^*"7*  bodies,  makes  them  joint  tenants  in  taiL     Ca  Lit  &  25, 

p.  25  b. 

Appoint-  If  an  appointment  under  a  special  power  is  made  in 

ment  to 

object  and  favour  of  A.  and  B.  as  joint  tenants,  and  A.  is  not  an 
"^^"^  ^      object  of  the  power,  B.  takes  only  a  moiety,  and  the  other 

moiety  goes  as  in  defekult  of  appointment    In  re  Kerr^s 

Truste,  4  Ch.  D.  600. 
Joint  A  joint  tenancy  in  income  is  severed  as  regards  each 

tenancy  in  .  . 

Income,      instalment  as  soon  as  it  becomes  payable.     Walmdey  v. 
FoahaU,  40  L.  J.  Gh.  28. 

B.  Joint  life  estates  several  inheritances. 

Intermediate  between  cases  of  joint  tenancy  and  of 

tenancy  in  common  falls  a  class  of  cases,  in  which,  in  order 

to  give  effect  to  the  whole  devise,  joint  estates  for  life  and 

several  inheritances^are  given. 

Devise  to       ^  devise  to  several  persons  who  cannot  marry,  and  the 

Beyeral  in  ,   , 

tail  who     heirs  of  their  bodies,  gives  them  joint  estates  for  life  with 

cannot 
many. 


^^*^**        several  inheritances  in  taiL    Feme,  C.  R  35 ;  Cook  v.  Cook, 


2  Vem.  546 ;  Forrest  v.  Whiteway,  3  Ex.  367 ;  Edwards 
V.  Champion,  3  D.  M.  &  G.  202,  214  ;  Tufnell  v.  BorreU, 
20  Eq.  194. 

A  devise  to  a  man  and  two  women,  or  to  two  men  and 
one  woman,  and  the  heirs  of  their  bodies  gives  them  joint 
estates  for  life  and  several  inheritances.     Co.  Lit  25  b. 

A  devise  to  two  husbands  and  their  wives,  and  the  heirs 
of  their  bodies,  gives  joint  estates  for  life,  and  several  in- 
heritances ;  the  one  husband  and  wife  the  one  moiety,  the 
other  husband  and  wife  the  other  moiety.    Co.  Lit.  25  b. 
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A  devise  to  several  and  the  heirs  of  their  respective  Force  of 
bodies^  gives  joint  estates  for  life  and  several  inheritances,  epective. 
But  a  devise  to  children  and  the  heirs  of  their  bodies 
respectively,  gives  several  estates  in  tail    In  re  Tiverton 
Market  Act;  Ex  parte  Ta/aneTy  20  B.  374. 

In  the  case  of  real  estate  devised  to  several  and  their  Devise  to 
heirs  a  similar  principle  has  in  several  cases  been  followed,  fee. 
words  of  severance  being  referred  to  the  inheritance,  leaving 
the  life  interests  joint. 

This  conSstniction  is  assisted  if  there  is  an  express 
limitation  to  the  survivor  or  such  words  as  jointly  are 
used.  Barker  v.  QUes,  2  P.  W.  280 ;  8  B.  P.  C.  297 ;  see 
Cookson  V.  Bingham,  8  D.  M.  &  G.  668. 

Thus  a  devise  to  A.  and  B.  equally  as  joint  tenants,  and 
their  several  and  respective  heirs,  gives  joint  estates  for 
life  with  several  inheritances.  Doe  d.  Litttewood  v.  Oreen, 
4  M.  &  W.  229. 

A  devise  to  several  and  their  heirs  respectively  creates 
a  tenancy  in  common.    Torret  v.  Frampton,  Styles,  484. 

It  has  been  said,  however,  that  a  devise  to  several  and 
their  respective  heirs  creates  joint  estates  for  life  and 
several  inheritances.  See  In  re  Tiverton  Market  Act;  Ex 
parte  Tam^ner,  20  B.  374. 

This  rule,  however,  does  not  extend  to  personalty,  so  that 
a  bequest  of  personalty  to  several,  and  to  each  of  their 
respective  heirs,  executors  and  administrators,  will  create  a 
tenancy  in  common.  Gordon  v.  Atkinson,  1  De  G.  &  S. 
478. 

A  devise  to  several  and  the  survivor  and  the  heirs  of 
such  survivor  gives  joint  life  estates  with  a  contingent  re- 
mainder in  fee  to  the  survivor.  Vick  v.  Edwards,  8  P.  Wms. 
871 ;  Re  Harrison,  8  Anst.  886 ;  Feame,  C.  R  867-859. 

But  a  devise  to  several  and  the  survivor  their  heirs  and 
assigns  for  ever  gives  joint  estates  in  fee.  Doe  v. 
Satheran,  2  B.  &  Ad.  628,  635. 
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C.  What  creates  a  tenancy  in  common. 
The  Coort      1.  The  Court  leans  towards  a  tenancy  in  common,  and 

leant  to  a       . 

tenuicyiii  will  prefer  it,  when  there  is  a  doubt,  or  the  testator  has 
oommon.    gjy^j^  ^j^^  legatees  a  choice  between  a  joint  tenancy  and 

tenancy  in  common.     Booth  v.  Alington,  3  Jur.  N.  S.  835  ; 

27  L.  J.  Ch.  117;  5  W.  R.  811 ;  Oakley  v.  Wood.,  16  L.  T. 

N.  S.  450 ;  37  L.  J.  Ch.  28. 
Jointly  So  in  Several  cases  where  there  have  been  such  words  as 

eqtuJly.     "jointly  and  equally"  the  Courts  have  held  the  gift  a 

tenancy  in   common.      Ettricke  v.  EttHcke^  Amb.  656 ; 

Perkins  v.  Baynton,  1  B.  C.  C.  118. 

What  2.  Words  of  division  or  distribution,  such  as  "to  be 

,  ' 

create »     divided,"  or  "equally,"  or  "between,"  or  "amongst,"  or 
^^^on     "respectively,"  make  a  tenancy  in  common.      Vander- 


plank  V.  King,  3  Ha.  1 ;  CampbeU  v.  CampbeU,  4  B.  C.  C. 
15 ;  il.-G.  V.  Fletclter,  13  Eq.  128.    See  Re  Moore's  Settle- 
ment  Trusts,  10  W.  R.  315. 
Part  or  And  the  use  of  the  word  "  share,"  or  similar  words,  with 

''""        reference  to  the  interest  of  the  legatees,  or  even  the  word 
"  participate,"  has  the  same  eflFect.     Ive  v.  Khig,  16  B.  46 ; 
Paterson  v.  RoUarid,  28  B.  347 ;   Robertson  v.  Fraser, 
6  Ch.  696.     See  AUoway  v.  Alloway,  4  D.  &  War.  380. 
Effect  of  ft      3.  And  it  has  been  held,  that  where  there  is  a  gift  to  a 
twenty-     class  at  twenty-one,  so  that  some  may  take  vested  and 
^"®'  others  contingent  interests,  they  take  as  tenants  in  com- 

mon.    Woodgate  v.  Unmn,  4  Sim.  129;  Hand  v.  North, 
12  W.  R.  229 ;  10  Jur.  N.  S.  7. 
Incidents       4.  If  there  are  any  incidents  attached  to  the  gift  in- 
tent^^iith    consistent  with  a  joint  tenancy,  it  will  be  construed  as  a 
» joint       tenancy  in  common : 

tenancy.  •' 

If,  for  instance,  one  of  the  objects  of  the  gift  is  to 
take  the  interest  of  the  other,  not  merely  on  the  death  of 
the  latter,  but  on  his  death  without  issue,  or  on  some  other 
contingency.     Ryves  v.  Ryves,  11  Eq.  539. 

Of  course  a  gift  over  of  the  interest  of  one  joint  tenant 
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in  certain  events  to  a  third  person  can  have  no  such  efifect. 
Edwards  v.  Jones,  33  B.  348 ;  see  Yarrow  v.  Knightly, 
8  Ch.  D.  736. 

5.  Where  there  is  a  power  to  appoint  to  persons,  which  Power  to 

1 J  1       •  .  1       /^  'f  appoint  to 

would  authorise  a  tenancy  in  common,  the  Court,  if  com-  pcnooB  as 
pelled  to  exercise  the  power,  will  make  the  legatees  tenants  j^J^on!*^ 
in  common.     White's  Tvusts,  Joh.  656;  Phene's  Trusts, 
5  Eq.  346 ;  In  re  Susannis  Trusts,  47  K  J.  Ch.  65 ;  see 
Armstrong  v.  Ai^rastrong,  7  Eq.  519. 

6.  It  would  seem,  that  where  a  clear  executory  trust  Executory 
is  created  by  will,  for  instance,  by  a  direction  to  make  favour  of  a 
a  settlement  upon  a  person  and  her  children,  the  children  cwTdreuT 
woidd  take  as  tenants  in  common.     Head  v.  BandaU, 

2  Y.  &  C.  C.  231 ;  Stanley  v.  Jachnum,  23  B.  450.  See 
Taggart  v.  Taggart,  1  ScL  &  L.  84 ;  SyTige  v.  Hales,  2 
Ba.  &  Be.  499. 

At  any  rate^  this  is  clearly  the  case  if  the  ordinary 
powers  and  trusts  are  directed  to  be  inserted  in  the  settle- 
ment   Mayn  v.  Mayn,  5  Eq.  150. 

But  a  mere  direction  to  secure  a  fund  in  favour  of  a 
class  will  not  make  them  tenants  in  common.  White  v. 
Briggs,  2  Ph.  583  ;  Owen  v.  Peimy,  14  Jur.  359. 

7.  If  there  is  a  gift  to  parents  creating  a  tenancy  in  Issue  sub- 
common,  and  children  are  substituted  for  parents  dying,  for  parents 
the  children  of  each  parent  take  as  joint  tenants  among  ^^^ 
themselves.    Penny  v.  Clarke,  1  D.  F.  &  J.  425 ;  Mao  tenants 
gregor  v.  Macgregor,  1  D.  F.  &  J.  63 ;  Hodgson's  Trusts,  them- 

1  K.  &  J.  178 ;  Cos  V.  Bigg,  1  N.  R.  536 ;  Lanphier  v.  '^^''^' 
Buck,  2  Dr.  &  Sul  484. 

But  this  does  not  apply  if  the  words  of  division  must  unless 
be  applied  to  the  children  as  well.    Lyon  v.  Coward,  15  words^ 
Sim.   287;   Sliepherdson  v.  Dale,  12  Jur.  N.   S.   156 ;  j^J^^^jJ^^ 
Hodges  v.  Grant,  4  Eq.  140.  to  the 

issue. 

8.  If  there  is  a  gift  to  parents  in  joint  tenancy  and  a  Severance 
direction,  that  the  children  of  parents  dying  are  to  stand  ^'  i**^* 

Y 
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teii*iic7     in  the  place  of  the  parents  and  take  their  shares,  there 
the  Bh^  is  with  r^ard  to  the  etirps  of   children  so  taking   a 

•absfei-^      severance  of  the  joint  tenancy.    Heasman  v.  Pearae,  7  Ch. 

tatodfor    276. 
their 

parent  D.  Tenants  by  entireties. 

by'e^^-       Where  real  or  personal  property  is  given  to  a  husband 

^^  and  wife,  though  with  a  declaration  that  they  are  to  be 

joint  tenants,  they  hold  by  entireties,  and  on  the  death  of 
one  the  other  takes  not  jure  accrescendi,  but  by  virtue 
of  the  original  limitation.  Co.  Lit  187  a ;  Kelly  v.  Pollock, 
6  Ir.  C.  L.  367. 

Keal  In  the  case  of  real  estate  held  by  entireties,  neither 

husband  or  wife  can  alienate  the  property  without  the 
consent  of  the  other,  nor  sever  the  tenancy.  Co.  Lit 
187  a,  b ;  Doe  v.  Parratt,  5  T.  R.  652. 

Peison-  In  the  case  of  personalty  the  right  of  the  wife  is 

destroyed,  if  the  husband  reduces  the  property  with  pos- 
session, and  the  wife  has  no  equity  to  a  settlement. 
Atcheson  v.  Atcheaon,  11  B.  485;  Ward  v.  Ward,  14 
Ch.  D.  506.  In  re  Bryan;  Godfrey  v.  Bryan,  14  Ch.  D, 
616. 

It  would  seem,  however,  that  the  Court  would  preserve 
the  Wife's  right  by  survivorship  by  preventing  the  husband 
from  alienating  the  property  during  her  life.  Atcheaon  v. 
Atcheson,  11  B.  485. 

Chattels  In  the  case  of  chattels  real  held  by  entireties,  the 
husband  can  destroy  his  wife's  right  by  survivorship  by 
alienating  the  chattels  real  In  the  report  of  the  case  of 
Grute  V.  Locroft,  Cro.  EL  287,  usually  cited  as  an  authority 
on  this  question,  the  tenancy  is  stated  to  have  been  joint 
and  not  by  entireties.  It  may  have  been  a  joint  tenancy 
created  before  marriage.  See  2  Preston,  Abst  57;  Foster 
Qn  Joint  Ownership,  62. 


323 


CHAPTER  XXVIII. 


ESTATES  IN  FEE  AND  IN  TAIL. 


I.  Words  of  Limitation  proper  to  pass  the  Fee. 

1.  Words  of  limitation  were  never  necessary  to  pass  the 
fee  in  a  devise  of  lands  held  in  ancient  demesne.   WincL  1. 

A  devise  to  a  man  and  his  heirs  gives  him  the  fee,  Deviee  to 
though  he  may  be  a  bastard,  and  can  have,  therefore,  only  ^^ 
heirs  of  his  body.    Idle  v.  Cook,  1  P.  Wms.  78. 

A  devise  to  A  and   his  lawful   heirs   carries  a  fee.  Devise  to 

A  and  hU 

Simpson  v.  AAvxyrtk,  6  B.  412 ;  Matthews  v.  OardiTier,  lawful 
17  B.  254.  ^^^ 

So,  too,  a  devise  to  a  man,  his  executors  and  adminis-  Devioe  to 

A  \ii 

tiators,  gives  him  the  fee.    Rose  cL  Vere  v.  HiU,  3  Burr,  executors, 

1 QQ1  ftnd  admi- 

*^^^'  niatrators 

A  devise  of  gavelkind  land  to  a  man  and  his  eldest 
heir  passes  the  fee.    Co.  Lit.  27  a. 

2.  The   testator  may,   however,  show  by  explanatory  The  tes- 
expressions  that  he  used  the  word  heirs  as  equivalent  to  show  that 
heiiB  of  the  body.    Doe  d.  Jearrod  v.  Banister,  7  M.  &  W.  l^  JJ^* 
292 ;  Jenkins  v.  Hughes,  8  H.  L.  571 ;  see,  too,  4  Mad.  ^«"« «' 

the  body. 

67;  Biddulph  v.  Lees,  E.  B.  &  E.  289;  6  W.  R  692;  7 
W.  R  309. 

A  devise  to  the  first  and  other  sons  of  a  tenant  for  life 
successively  and  their  respective  heirs  according  to  priority 
of  birth,  followed  by  a  gift  over  in  default  of  such  issue, 
will  give  the  sons  successive  estates  tail.  Hennessey  v. 
Bray,  83  B.  96 ;  Levns  d.  Ormond  v.  Waters,  6  East,  337. 

y2 
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Effect  of        3.  Heirs  will  be  held  equivalent  to  heirs  of  the  body,  if 

fn  defa^t  there  is  a  limitation  over  in  default  of  heirs  to  a  person 

a^coUatenl  ^^^  ^^^  ^*  ^^  ^^  several  persons,  some  of  whom  may  be 

heir.  collateral  heir  or  heirs  to  the  first  taker,  the  limitation 

over  to  a  collateral  heir  showing  that  by  heirs  the  testator 

meant  heirs  of  the  body.    Webb  v.  Hearing ,  Cro.  Jac  415; 

Hanns  v.  Davis,  1  Coll.  416. 

The  rule  does  not  apply  where  the  gift  over  is  on 

failure  of  issue ;  therefore,  a  gift  to  several  in  fee,  and  if 

they  die  without  issue  to  a  collateral  heir  will,  since  the 

Wills  Act,  give  a  fee  with  an  executory  devise  over,  as  it 

would  before  the  Act  have  given  an  estate  tail  by  force  of 

the  gift  over  being  in  default  of  issue,  not  because  it  was 

to  a  collateral  heir.     See  Gwynne  v.  Beri'y,  I.  R  9  C.  L. 

494 ;  Fay  v.  Fay,  5  L.  R  Ir.  274. 

Effect  of  ft      4.   If  there   is  a  devise  to  A.,  which  gives  A.   the 

default  of  f^e,  either    by   express    limitation   or   by   construction, 

a  priolT''  followed  by  a  gift  over  if  he  dies  without  heirs  of  the 

devise  in    body    or    issue,  if    these    words   import    an    indefinite 

failure  of  issue,   A.'s   estate  is  cut  down  to  an   estate 

tail.     Tracy  v.  Olover,  cit.  3  Leon.  130 ;  Denn  v.  Slater, 

5   T.   R   335;    DaTisey  v.   Griffi^tlta,   4  Mau.  &  S.  61 ; 

Teimy  v.  Agar,  12  East,  253;  Mcnyan  v.  Morgan,  10 

Eq.  99. 

If,  however,  the  failure  of  issue  is  not  an  indefinite 
failure  of  issue,  there  is  no  necessity  for  this  construction, 
and  the  gift  over  will  take  eflFect  as  an  executory  devise. 
Eight  V.  Day,  16  East,  67 ;  Doe  v.  Frost,  3  B.  &  Aid.  546 ; 
Parker  v.  Birks,  1  E.  &  J.  156 ;  Ex  paiie  Davies,  2  Sim. 
N.  S.  114;  Blinston  v.  Warburton,  2  K  &  J.  400; 
McEnally  v.  WetheraU,  15  Ir.  C.  L.  502;  Coltsman  v. 
Coltsman,  K  R  3  H.  L.  121. 

It  appears  that  in  a  deed  a  limitation  over  upon  death 
without  such  issue  or  without  leaving  issue  will  not  cut 
down  a  previous  limitation  in  fee  to  an  estate  tail    Idle 
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V.  Cook,  1  P.  Wms.  70 ;  Olivard  v.  Wright,  9  CL  D.  64G ; 
see  Morgan  v.  Morgan,  10  £q.  99. 

Words  of  limitation  appear  to  be  unnecessa^r  even  in  a 
deed,  to  pass  the  absolute  interest  in  an  estate  pur  autre 
vie.    Brenan  v.  Boyne,  16  Ir.  Ch.  87. 


II.  Where  the  Fee  will  pass  without  Words  of 

Limitation. 

A.  Wills  before  the  Wills  Act.  In  what 

case  a  fee 

In  wills  before  the  Wills  Act  a  devise  of  lands  to  A.  passes 
without  words  of  limitation  gave  only  an  estate  for  life,  ^ords  of 
But  the  Courts  are  anxious  to  lay  hold  of  any  indication  of  j^^^'*" 
intention,  that  more  than  a  life  estate  was  meant  to  pass,    before  the 

.  ^  Wills  Act. 

The  words  "freely  to  be  possessed  and  enjoyed"  will  not 
pass  the  fee.    Doe  d.  Ashby  v.  Baines,  2  C.  M.  &  R  23. 

1.  But  the  fee  passes  by  the  words  property  or  estate.  Devise  of 
even  if  accompanied  by  words  of  locality.    Doe  d.  Pottow  or  esute, 
V.  Fricker,  6  Ex.  610 ;  Bentley  v.  Oldjield,  19  B.  225 ; 
PhiUipe  V.  Alien,  7  Sim.  446 ;  White  v.  Coram,  3  E.  &  J. 

652 ;  CoUeman  v.  CoUaman,  L.  R.  3  H.  L.  121. 

A  mere  recital,  however,  of  an  intention  to  dispose  of 
all  the  testator's  estates  or  property  is  not  enough  to  pass 
the  fee,  unless  these  words  are  brought  down  into  and 
incorporated  with  the  devise.  Denn  v.  Gaskin,  2  Cowp. 
657 ;  Doe  v.  Allen,  8  T.  R  497. 

2.  So,  too,  the  fee  passes  by  the  words  moiety,  part,  moiety, 
share,  or  similar  words.  Doe  d,  Atkineon  v.  Fawcett,  3  ^g^^^ 
C.  B.  274 ;  Paris  v.  Miller,  6  Mau.  &  S.  408 ;  Manning 

V.  Taylor,  L.  R  1  Ex.  235. 

But  the  moiety,  part,  or  share  must  exist  as  such  at 
the  date  of  the  devise.  ColcUmgh  v.  Colclough,  I.  R  4 
Eq.  263. 

The  rule  does  not  apply  to  the  case  of  a  series  of 
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formal  limitations,  so  as  to  affect  one  gift  in  the  midst  of 
several  life  estates.    Be  Amold'a  SstaU,  33  B.  163. 
Effect  of        3.  A  fee  passes,  if  there  is  a  chaige  on  the  devisee 
u^n  tfie    personally,  or  in  respect  of  the  property  devised,  whether 
devisM.      ^Yie  charge  be  a  sum  in  gross  or  an  annual  sum.    Mat- 
thews V.   Windroas,  2  E.  &  J.  406 ;  Pichwdl  v.  Spencer, 
L.  R.  6  Ex.  190 ;  ib.,  7  Ex.  105. 

It  is  immaterial,  whether  the  payment  is  upon  a  con- 
tingency or  not.  Doe  dL  Thome  v.  Phillips,  3  B.  &  Ad. 
753 ;  Abrams  v.  Winshtip,  3  Russ.  350. 

And  a  fee  has  been  held  to  pass,  where  a  mere  discre- 
tionary trust  was  imposed  upon  the  devisee.  Uoyd  v. 
Jackson,  L.  R.  1  Q.  B.  571 ;  ib.,  2  Q.  B.  269. 

But  the  fee  will  not  pass,  if  sums  are  merely  charged 
upon  the  land  generally  and  not  upon  the  land  in  the 
hands  of  the  devisee;  thus  a  devise  after  or  subject  to 
certain  payments  will  not  carry  the  fee.  Moor  v.  Denn 
d.  Mellor,  1  B.  &  P.  558 ;  2  B.  &  P.  247 ;  Doe  d  Sams 
V.  Oarlick,  14  M.  &  W.  698 ;  Viek  v.  Sueter,  3  K  &  B. 
219 ;  Burton  v.  Power,  3  K.  &  J.  170. 

And  where  there  is  a  devise  subject  to  a  charge  on 
the  devisee  without  words  of  limitation,  and  another 
devise  in  exactly  the  same  words  not  subject  to  a  chai^ge, 
the  latter  will  not  carry  the  fee.  Bight  d,  Compton  v. 
Compton,  9  East,  267 ;  Morris  v.  Lloyd,  33  L.  J.  Ex.  202. 

An  express  estate  for  life  will  of  course  not  be  en- 
larged by  a  charge.  Willis  v.  Iavoos,  1  P.  Wms.  472; 
Doe  d.  Burdette  v.  Wrighte,  2  B.  &  A  710. 

Nor  will  an  indefinite  devise,  if  it  appears  from  the  will 
that  only  a  life  estate  was  meant  to  be  given.    Bciion 
V.  Bolton,  L.  R.  5  Ex.  145. 
Gift  over        4.  A  fee  passes,  if  the  land  is  given  over  in  a  manner 
tent  witha  ^iico^sistent  With  a  life  estate. 

life  estate.      ^   Thus  a  fee  is  implied  from  a  devise  over  upon  death 
of  the  devisee  under  twenty-one,  or  at  any  other  specified 
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time.  Doe  v.(7uiidatt,  9  East,  400;  Frogmortan  y.  Holiday , 
3  Burr.  1618;  1  W.  BL  535 ;  Re  English,  2  Jr.  Com.  L. 
284;  Burke  v.  Armis,  11  Ha  232. 

b,  A  fee  is  also  implied,  if  the  gift  over  is  upon  death 
before  a  certain  age  and  without  issue  living  at  the  death. 
Toovey  v.  Baseett,  10  East,  460 ;  In  re  Harrison's  Estate, 
L.  R  5  C!h.  408.  See  Claridge  v.  Arnold,  W.  N.  1880, 
141 ;  Yamyio  v.  Knightly,  8  Ch.  D.  736. 

It  makes  no  difference  whether  the  devise  is  vested  or 
contingent    In  re  Harrison's  Estate,  supra, 

c.  It  seems  doubtful  whether,  where  there  is  an  indefi-  Effect  on » 

devifle  to 

nite  devise  to  children,  a  mere  gift  over,  if  the  parent  dies  children  of 
without  such  issue^  will  give  the  children  the  fee.  See  J^©**^^' 
Doe  d.  Cannon  v.  RucasUe,  8  C.  B.  876.  SXnt^^ 

But  if  the  fee  is  then  expressly  given  over,  it  seems  children. 
the  children  would  also  take  the  fee.    Robinson  v.  Gray, 
9  East,  1 ;  Hvtchinson  v.  Stephens,  1  Eee.  240 ;  see,  too, 
Re  PoUard^s  Trusts,  3  D.  J.  &  S.  541. 

5.  A  devise  of  rents  and  profits  or  of  the  income  of  i^«^^o' 

.        ,  rents  and 

lands  carried  an  estate  for  life  in  the  lands  before  the  profits 
Wills  Act,  and  since  the  Act  it  carries  the  fee.     Mannox  ^^^    * 
v.  Oreener,  14  Eq.  456. 

The  same  is  the  case  with  a  devise  of  rents  and  profits 
for  a  time  that  may  last  for  ever.  Bunbw)^  v.  Doran, 
L  R  9  C.  L.  284. 

But  a  devise  of  a  specific  annual  sum  out  of  land, 
though  it  happens  to  be  the  whole  amount  of  the  rents 
and  profits,  will  not  carry  the  land.  Goi/ag  v.  Hardon, 
L  R  4  C.  L.  144. 

6.  Where  property  is  excepted  out  of  a  devise  in  fee.  Exception 
the  exception  will  carry  as  large  an  interest  as  the  devise  Ju^^n" 
out  of  which  it  is  excepted.    Doe  d,  Knott  v.  Lawton,  4  f?***®  " 

■^  '       the  pro- 

Bing.  N.  C.  465;  6  Sc.  303;  HiU  v.  Rattey,  2  J.  &  H.  pertyout 
634 ;  Ben/nett  v.  Bermett,  2  Dr.  &  Sm.  266.  isezcepted. 

7.  The  estate  of  a  cestui  que  trust  is  commensurate  '^l  ^^ 
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que  tnut  is  with  that  of  his  trustee,  and  therefore^  where  land  is 
Buntewith  devised  to  a  trustee  and  his  heirs  in  trust  for  a  person 
2^[^  ^*  without  words  of    limitation,  the  latter  takes   the  fee. 

Moore  v.  Cleghom,  10  B.  423;  16  K  J.  Ch.  469;  17  ib., 

400;  Knight  v.  Selhy,  3  Sa  N.  R.  409;  3  M.  &  Gr.  92  ; 

Challenger  v.  Shepherd,  8  T.  R  597;  Smith  v.  Smith, 

11  C.  B.  N.  S.  121. 

So  under  a  devise  to  trustees  in  fee  upon  trust  fur  a 

life  tenant  with  remainder  in  trust  for  a  class  without 

words  of   limitation,   the   remaindermen   take    the  fee. 

Knight  v.  Selhy,  3  Sc.  N.  R  409;  3  M.  &  Gr.  92;  Maden 

V.  Taylor,  46  L.  J.  Ch.  569. 

The  fact  that  there  are  executory  gifts  over  does  not 

prevent  the  application  of  the  rule,  so  far  as  the  gifts  over 

do  not  take  effect.     Yarrow  v.  Knightly,  8  Ch.  D.  736. 
The  above  rule  does  not  apply,  where  the  trustees  take 

for  the  benefit  of  ulterior  devisees  as  welL    In  re  PoUard!s 

Estate,  3  D.  J.  4  S.  541 ;  see  Sherwin  v.  Kenny,  16  Ir. 

Ch.  138 ;  Blackhall  v.  Oibaon,  4  L.  R  Ir.  49. 
EflFect  of        B.  Now,  by  the  28th  section  of  the  Wills  Act  a  devise 

tliA  Wills 

Act  in  without  words  of  limitation  passes  the  fee  or  other  the 
l««ing  the  yfi^QiQ  estate  or  interest,  which  the  testator  had  power  to 

dispose  of  by  will,  unless  a  contrary  intention  shall  appear 

by  the  will. 

The  fact,  that  the  will  contains  other  devises  with  words 

of  limitation,  will  not  prevent  a  devise  without  such  words 

from  passing  the  fee.    Wisden  v.  Wisden,  2  Sm.  &  G.  396. 
Nor  will  a  power  given,  to  the  devisee  to  appoint  the 

property  generally  to  her  children  cut  a  devise  without 

words  of  limitation  down  to  a  life  estate.     Brook  v.  Brook, 

3  Sm.  &  G.  280. 
Contrary        But  a  devise  without  words  of  limitation,  followed  by  a 

devise  of  the  same  property  to  another  person  with  words 

of  limitation,  wUl  give  the  first  devisee  a  life  interest  only. 

Oravenor  v.  Waikins,  L.  R  6  C.  P.  500. 
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in.  Words  of  Limitation  proper  to  pass  an 

Estate  Tail. 

Copyholds  not  being  within  the  Statute  de  donis  are 
entailable  only  by  custom.  In  the  absence  of  custom  a 
devise  of  copyholds  in  words  which  would  create  an  estate 
tail  in  freeholds  will  give  a  fee  simple  conditional  on  the 
Inrth  of  issue.  Doe  d.  Bleaard  v.  Simpson,  3  M.  &  G. 
929 ;  HardcaaOe  v.  Dermiaon,  10  C.  B.  N.  S.  606. 

A.  The  ordinary  mode  of  limiting  an  estate  tail  is  by  What 
the  words  "  heirs  of  the  body  "  or  "  issue."  create  an 

And  a  devise  to  A.  and  his  heirs  male,  or  to  A  and  his  ^ 
heirs  lawfully  begotten,  is  an  estate  tail.    Baker  v.  Wall, 
1  Ld.  Raym.  185 ;  TufneU  v.  BorreU,  20  Eq.  194 ;  JTan- 
fom  V.  Legh,  7  Taunt.  85 ;  Good  v.  Good,  7  K  &  B.  295. 

In  the  case  of  a  deed  such  words  pass  a  fee.  Co.  Lit. 
sec.  31. 

Words  of  limitation  superadded  to  the  words  heirs  of  Effect  of 
the  body  will  not  cut  down  the  estate  tail  of  the  ancestor.  ^^^ 
Berm  d  Oearing  v.  Shenton,  Cowp.  410.  SSution 

Nor  will  such  words  as  "the  elder  son  of  the  ancestor  "ad <iistri- 
to  be  preferred  to  the  second  or  younger  son/'  as  they 
merely  indicate  the  notion  the  testator  incorrectly  enter- 
tained of  the  descent  of  an  estate  tail.     Fetherston  v. 
Fetherston,  3  CI.  &  F.  67. 

And  probably  a  devise  to  A  and  the  heirs  of  his  body 
as  tenants  in  common  would  give  A  an  estate  tail,  not- 
withstanding Doe  d.  StroTig  v.  Ooff,  11  East,  668.  See 
2B1.  55,  58;  3  J.  &  Lat.  54. 

But  the  heirs,  where  the  word  is  to  be  used  as  a  word  To  create 

^ji  estate 

of  limitation,  must  be  the  heirs  of  the  ancestor.     There-  tail  the 
fore  a  devise  to  the  husband  for  life,  with  remainder  to  ^^"^1 


miiBt 
mited 

give  an  estate  tail,  because  no  person  can  be  supposed  to  ^  the  body 


the  heirs  of  the  body  of  the  husband  and  wife,  will  not  ^  ^^ 

"  to  the  hem 
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of  the  an-  inclade  in  himself  the  heirs  of  himself  and  somebody 
else.  Feame,  C.  R.  38 ;  see,  too,  AUgood  v.  Withers,  2 
Burr.  110. 

But  a  devise  to  the  husband  and  wife,  with  remainder 
to  the  heirs  of  the  body  of  the  husband  and  wife,  gives 
them  a  joint  estate  taiL    Feame,  C.  R  38. 

DiBtlno.         A  devise  to  husband  and  wife  for  life,  with  remainder  to 

fwe^eSn  ^^^  ^®™  ^^  *^®  ^^V  ^^  ^®  ^^^  ^7  ^®  husband  to  be 
o/the  body  begotten,  vests  in  both  an  estate  tail :  but  if  the  remainder 

of  the  wife 

Midhdn   be  limited  to  the  heirs  of  the  body  of  the  wife  by  the 
body  of  the  husband  to  be  begotten,  the  wife  alone  has  an  estate  tail, 
b^tte      *'^®  word  heirs  in  the  latter  case  being  considered  as  ap- 
plied to  the  wife  only.    Alpaas  v.  WatkiiM,  8  T.  R  516 ; 
Dev/n  V.  OiUoU,  2  T.  R  431 ;  Frognwrton  d.  Robinson  v. 
Wharrey,  2  W.  BL  728. 

Similarly,  a  devise  to  husband  and  wife  for  life,  re- 
maiDder  to  the  heirs  of  the  husband  on  the  body  of  the 
wife  begotten,  gives  the  husband  an  estate  in  special  tail. 
Roe  d.  Aistrop  v.  Aistrop,  2  W.  Bl.  1228, 

It  follows  that  a  devise  to  the  wife  for  life,  remainder 

to  the  heirs  to  be  begotten  on  the  body  of  the  wife  by  the 

husband,  gives  the  wife  no  estate  tail,  because  the  heirs 

are   not  applied  to  her  body.     Gossage  v.  Taylor,  Siy. 

325. 

E£Feot  of        Where  there  is  a  joint  limitation  for  life  to  two  persons 

totheheSewho  may  by  possibility  intermarry  (even  though  thqr 

of  eevCTsJ^  may  be  respectively  married  already},  with  remainder  to 

anoeeton    the  heirs  of  their  bodies,  they  take  an  estate  tail    Co.  lit 

who  may 

inter-  25  b.  SOC.  25. 

«»»ny-  gQ^  toQ^  ^  devise  to  a  man  and  the  heirs  of  his  body  by 

a  second  wife  gives  him  an  estate  tail  executed  in  posses- 
sion, though  the  devisee  bad  a  wife  at  the  time.    Feame, 
35.    Vent.  228. 
Tenant  in      And  a  devise  to  the  wife  for  life,  with  remainder  to  the 
pmnbiiity  ^^^  ^^  ^^^  ^^V  ^7  ^^  testator,  where  the  testator  has 
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no  issue  by  his  wife,  nevertheless  makes  the  wife  tenant  ^^^^ 
in  tail  after  possibility  of  issue  extinct    Piatt  v.  Powlea, 
2  Mau.  &  S.  65. 

A  devise  to  a  man  or  the  heirs  of  his  body  is  an  estate  DoTiaetoft 

nuun  or  tno 

tail    Parkin  v.  Knight,  15  Sim.  83 ;  Wright  v.  Wright,  hdn  of 
1  Ves.  sen.  409;  Harris  v.  Davw,  1  ColL  416  ;  Oremivay^^'^' 
v.  Qreenway,  2  D.  F.  &  J.  128. 

And  a  similar  construction  has  sometimes  been  placed  Constnic- 

tion  of  A 

upon  a  devise  to  A  or  his  heirs>  both  before  and  since  deTise  to  % 
the  Wills  Act    See  Read  v.  SneU,  2  Atk.  642,  p.  645 ;  JS;;^'''*  "* 
Lachlan  v.  Btgnolds,  9  Ha.  797;  Adshead  v.  WiUMs,  29 
B.  358. 

Such  a  devise  would,  however,  probably  now  be  held 
to  be  substitutional  in  wills  since  the  Wills  Act,  as  it  is 
no  longer  necessary  to  change  "  or  "  into  "  and,"  in  order 
to  give  the  devisee  the  fee.  WingAdd  v.  Wingfidd,  9 
Ch.  D.  658.    See  Parsons  v.  Parsons,  8  Eq.  260. 

B.  In  some  cases  the  word  heir  has  been  held  equivalent 
to  heir  of  the  body,  where  there  has  been  a  direction,  that 
the  land  shall  descend  to  the  heirs ;  as,  for  instance,  where 
there  was  a  devise  to  A  for  life,  and  then  to  descend  to 
his  female  heir,  whether  sister  or  daughter.  LewiJvioaite 
V.  Thompson,  36  L.  T.  K  S.  910;  Fay  v.  Fay,  5  L.  R  Ir. 
274. 

C.  With  regard  to  realty,  "the  word  issue  in  a  will^"^^*"^ 
primd  fade  means  the  same  thing  as  heirs  of  the  body,  devisesto 
and  is  to  be  construed   as  a  word   of  limitation.^'    Per  ug  ig^e. 
Parke,  B.,  in  Slaier  v.  Ikmg^field,  16  M.  &  W.  263. 

Thus  a  devise  to  A  and  his  issue,  or  to  several  and 
their  issue,  as  tenants  in  common,  would,  it  seems,  give 
estates  tail.  Martin  v.  ^wannell,  2  B.  249 ;  Beaver  v. 
N<ywdL,  25  B.  561 ;  Campbell  v.  BousheU,  27  B.  325. 

A  devise  to  A  and  his  issue  living  at  his  death  has  been 
held  to  give  an  estate  tail.  University  of  Oxford  v. 
Cliflon,  1  Ed.  473. 
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A  devise  to  A.  and  his  issue,  and  the  heirs  of  such  issue, 

with  a  gift  over  in  default  of  issue,  before  the  Wills  Act, 

has  the  same  effect.     FranMin  v.  Lay,  6  Mod.  258 ;  2  Bl. 

50  n. 

Effect  of        But  a  devise  to  A.  and  his  issue  as  tenants  in  common, 

J^^^f     if  more  than  one,  the  tenancy  in  common  being  applied 

*»on  to  the  issue  only,  or  to  A  and  his  issue  to  be  divided 

M>pliea  to 

the  iarae    among  them  as  A.  should  appoint,  where  there  are  words 

^  ^'         to  carry  the  fee,  gives  A.  an  estate  for  life,  with  remainder 

to  his  issue  in  fee.    Doe  d.  GUman  v.  Elvey,  4  Elast,  313  ; 

Hockley  v.  Mawhey,  1  Ves.jun.  142.    In  Doe  cL  Davy 

V.  Burnaall,  6  T.  R  30 ;  1  B.  &  P.  215,  the  word  issue  was 

explained  to  mean  children  by  the  gift  over,  if  such  issue 

died  without  issue. 

The  rule  in     And  a  devise  to  several  and  their  issue  and  their  heirs 

C^^^  as  tenants  in  common  gives  an  estate  tail,  according  to 

appUeB  to»  ^Yi^  j.y}^  jjj  Wild's  Case  (post),  if  there  are  no  issue  at  the 

to  » in*n    date  of  the  devise.     Underhill  v.  Roden,  2  Ch.  D.  494 : 

iwne  in  fee  Co.  Lit  9  a.    Sec  CanceUor  v.  Cancelkn*,  11  W.  R  16. 

as  tenants 
inoonunon. 

IV.  Words  occasionally  used  as  Words  of 

LlMITATIO!^. 

Words  son  A.  The  words  son  and  child  may  be  used  as  words  of 
^ed^as  limitation,  if  the  testator  has  clearly  shown  his  intention 
limitation  ^  ^  ^^  them.  "  If  the  word  son  be  not  used  as  a  design 
Tiatio  personam,  but  with  a  view  to  the  whole  class,  or  jus 
comprising  the  whole  of  the  male  descendants  severally  and 
successively,  then  it  is  the  manifest  intention  of  the  testa- 
tor to  give  an  estate  tail."  MMisk  v.  Mellish,  2  B.  &  C. 
520. 

Thus,  if  the  devise  is  to  A.,  and  if  he  dies  not  having  a 
son  over,  A.  takes  an  estate  tail  in  a  case  before  the  Wills 
Act.  Bifidd's  Case,  cited  1  Vent  231 ;  S.  C.  sub  oiom. ; 
Milliner  v.  Robinson,  1  Moore,  682,  pi.  939. 
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The  same  is  the  case  if  the  devise  be  to  A.  for  life,  and 
then  to  his  son  if  he  has  one,  and  in  default  of  such 
iasne  over.  Robinson  v.  Robinson,  1  Burr.  38;  2  Ves.  sen. 
225 ;  3  Atk.  736 ;  Mellish  v.  Mellish,  2  B.  &  Cr.  520 ;  Doe 
cL  Garrod  v.  Garrod,  2  B.  &  Ad.  87 ;  Murphy  v.  Johnston, 
G  Ir.  Ch.  230 ;  Bell  v.  Bell,  15  Ir.  Ch.  517 ;  Andrew  v. 
Andreia,  1  Ch.  D.  410. 

But  a  devise  to  A.  for  life,  and  then  to  such  son  as  she 
may  leave,  and  his  heirs  and  assigns,  goes  to  all  the 
sons  of  A.  as  joint  tenants.  Beauchant  v.  Usticke,  W.  N. 
1880, 14. 

B.  The  term  "  eldest  son  "  is  less  susceptible  of  a  col- Eldest  bod. 
lective  meaning  than  son  or  child.    But  it  will  receive 

this  meaning  if  the  intention  is  clear.  Doe  d.  Burrin  v. 
Chorlton,  1  Scott  N.  R.  290 ;  1  M.  &  Gr.  429 ;  Lewis  v. 
Ihixley,  16  M.  &  W.  733  ;  Clearj/s  Trust,  16  Ir.  Ch.  438. 

And  if  the  devise  is  to  A.  for  life,  then  to  his  eldest  son  As  be- 
for  life,  and  so  on  to  the  eldest  son  of  the  family,  an  esute  taU 
estate  tail  in  remainder  will  be  given  to  A.,  and  not  to  l^t^^  o, 
his  eldest  son,  so  as  to  take  in  the  largest  number  of»?"*^® 

"  Court  pre- 

descendants.    Forsbrooke  v.  Forsbrooke,  L.  R.  3  Ch.  93.      fen  the 

C.  In  the  same  way  the  word  children  may  be  a  word 
of  limitation. 

1.  Thus  a  devise  to  A.  to  hold  to  him  and  his  children  CbUdren 
for  ever,  or  to  A.  and  his  children  for  ever,  or  to  A.  and  word  of 
his  children  lawfully  begotten  for  ever,  gives  A.  an  estate  ^"^**^**'** 
tail    Davie  v.  Stevens,  DougL  321 ;  Broadhurst  v.  ifor- 
ris,  2  B.  &  Ad.  1 ;  Wood  v.  Baron,  1  East,  259 ;  Roper  v. 
Roper,  L.  R  3  C.  P.  32;  36  L.  J.  C.  P.  27,  37  ib.  7.    See, 
too,  Doe  d.  Gigg  v.  Bradley,  16  East,  399. 

In  such  cases  children  would  seem  to  be  a  word  of 
limitation  quite  independently  of  the  so-called  rule  in 
Wild's  Case,  6  Rep.  17. 

So  a  devise  of  all  the  testator's  property  to  A.  and  his  Bevwe  to 

A>»  MIQ  Ills 

children  in  succession  gives  A.  an  estate  tail.    Earl  of 
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childrm  in  Tyrone  v.  Marquis  of  Watevford,  1  D.  F.  &  J.  613 ;  see 

BQOCQBBlOlla 

Snowball  v.  Proctor,  2  Y.  &  C.  C.  478. 
^^^  2.  A  simple  devise  to  A.  and  his  children,  where  A* 

Ctew.         has  no  children  at  the  time  of  the  devise,  gives  him  an 

estate  tail     WilcCa  Case,  6  Co.  Rep.  17 ;  Clifford  v.  Koe, 

5  App.  C.  447. 
And  for  this  purpose  a  child  en  ventre  at  the  date  of  the 

will  is  considered  as  non-existent    Roper  v.  Roper,  L.  R. 

3  C.  P.  32. 
Power  to  The  rule  applies,  though  the  testator  may  expressly  give 
property  to  the  parent  a  power  of  appointing  the  property  in  question 
notSoon^  among  his  children.  Seale  v.  Barter,  2  6.  &  P.  485 ; 
^^  Clifford  V.  Brooke,  I.  R  10  C.  L.  179 ;  2  L.  R  Jr.  184; 
estate  tail  S.  C.  nom.  Clifford  v.  Koe,  5  App.  C.  447.    See  In  re 

Moyle's  EUaU,  1  L.  R  Ir.  155. 
Excep.  3.  There  may,  however,  be  an  intention  shown  that  the 

tiong. 

parent  was  not  to  take  an  estate  tail 

Thus,  in  Bvffar  v.  Bradford,  2  Atk.  220,  the  testator 
showed  that  he  contemplated  the  mother  and  children  as 
taking  joint  interests  at  a  period  subsequent  to  his  death. 
And  in  Grieve  v.  Orieve,  4  Eq.  180,  where  there  was  a 
devise  of  a  house  to  the  testator's  nieces  and  their  chil- 
dren, and  if  they  have  not  any  over,  a  direction  that  the 
furniture  was  to  go  with  the  house  was  held  sufficient  to 
show  that  an  estate  tail  could  not  have  been  intended. 
Ifthereare     4.  If  there  are  any  children  living  at  the  time  of  the 
liTingat     devise,  the  term  children  is  pinmd  facie  not  a  word  of 
the  dS^'  limitation.    Byng  v.  Byng,  10  H.  L.  171 ;  Oates  v.  Jack- 
cbUdren  ia  son,  2  Str.  1172 ;  Jeffery  v.  Honywood,  4  Mad.  398. 
facie  not  %      But  this  rule  bends  to  evidence  of  a  contrary  intention ; 
i^itaUon.  thus,  a  direction  that  certain  things  are  to  go  as  heirlooms 
Contrary    ^ith  the  estate,  is  sufficient  to  rebut  a  joint  tenancy,  and 
to  show  that  an  estate  tail  was  intended  to  be  given. 
Byng  v.  Byng,  10  H.  L.  171. 
By  analogy  to  the  rule  in  Wild^a  Case  a  devise  to  A. 
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and  his  eons  in  tail  male,  and  for  want  of  such  issue  male 
over ;  where  A,  has  no  sons  gives  him  an  estate  tail.  Whar- 
ton V.  Orediam,  2  W.  BL  1083 ;  see  Sparling  v.  Parker, 
29  B.  450. 

The  rule  in  Wildes  Case  does  not  apply  to  personalty.  TH«  "7^® 
Avdsley  v.  Horn,  26  B.  195, 1  D.  F.  &  J.  226.  Sw  do^ 

not  apply 
to  person* 
alty. 

V.  The  Eulb  in  Shelley's  Case. 

The  construction  of  devises  to  heirs  and  heirs  of  the 
body,  after  a  prior  estate  of  freehold  in  the  {mcestor,  is 
governed  by  the  so-called  rule  in  Shelley's  Case. 

It  may  be  laid  down  generally,  that  where  the  ancestor  Themlein 
by  any  will  takes  an  estate  of  freehold,  whether  by  impli-  c7«e    * 
cation  or  direct  limitation,  and  whether  it  may  or  may  not  ****^« 
determine  in  his  lifetime,  and  in  the  same  will  an  estate 
is  limited  by  way  of  remainder,  either  mediately  or  imme- 
diately, to  his  heirs  in  fee  or  in  tail,  that  always  in  such 
ease  the  heirs  are  words  of  limitation  of  the  estate  and 
not  words  of  purchase,  and  therefore  the  ancestor  takes 
an  estate  in  fee  or  in  tail  as  the  case  may  be.     Shelley's 
Case,  1  Co.  93  6. ;  Feame,  C.  R  33,  40 ;  Pyhus  v.  Mitford, 
1  Ventr.  372 ;  CwHis  v.  Price,  12  Ves.  99. 

The  two  limitations  must  be  in  the  same  instrument, 
but  the  Court  considers  a  will  and  codicils  for  this  purpose 
as  one  instrument.  Hayes  d,  Foorde  v.  Foorde^  2  W.  Bl. 
698. 

The  rule  applies  equally  to  limitations  of  freehold  and 
copyhold  estates,  and  to  estates  pur  autre  vie.  Doe  d.  Jeff 
V.  Robins(yii,  8  B.  &  Cr.  296;  2  Ma.  &  R.  249 ;  see  2  D.  & 
War.  327 ;  Crozier  v.  Crozier,  3  D.  &  War.  373. 

It  applies  to  limitations,  which  are  both  legal  or  both 
equitable,  even  where  the  first  is  for  the  separate  use  of  a 
married  woman.  Spence  v.  Spence,  12  C.  B.  N.  S.  199 ; 
Feame,  C.  R  66 ;  PiU  v.  Jackson,  2  B.  C.  0.  51. 
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It  does  Dot  apply  to  cases,  where  one  limitation  is  legal 
and  the  other  equitable.  Right  v.  Creber,  5  B.  &  C.  866  ; 
Collier  v.  McBean,  34  L.  J.  Ch.  555. 

The  rule  does  not  apply  so  as  to  destroy  intermediate 
contingent  limitations  by  merger,  even  in  cases  before  8  & 
9  Vict,  a  106.  Lewis  Bowles'  Case,  11  Rep.  80;  Feame, 
C.  R  36. 

Nor  does  it  apply  where  the  estate  to  the  heir  is  limited, 

not  by  way  of  remainder  simply,  but  as  a  conditional 

limitation  or  as   an    alternative    contingent  remainder. 

Lloyd  V.  Carew,  Prec.  Ch.  72;  Show  P.  C.  137 ;  see  Feame, 

275;  Plunket  v.  Holmes,!  Lev.  11;  Raym.  28;  Feame, 

341 ;  Crofts  v.  MiddUton,  2  K.  &  J.  194;  8  D.  M.  &  G. 

192  ;  see  In  re  White  &  Hindles  Contract,  7  Ch.  D.  201. 

AppUca-        ^^6  1^1^  of  construction  with  reference  to  cases  coming 

rule  where  ^^^'^^'^  the  operation  of  the  rule  in  Skdleys  Case  are 

the  limita-  settled  by  the  leading  cases  of  Jesson  v.  Wright,  2  Bl.  1, 

tio»  18  to 

the  heir*    and  Eoddy  V.  Fitzgerald^  6  H.  L.  823. 
heira  of  -^*  Where  the  words  heirs  or  heira  of  the  body  are  used 

*^®^y    in  the  limitatioD  of  the  inheritance  the  rule  applies — 
ancestor.        1.  Although  the  limitation  of  the  freehold  to  the  ancestor 

may  be  followed  by  words  clearly  indicating  an  intention 

that  his  estate  is  to  be  for  life  only. 
Restric-         Thus,  it  is  immaterial,  that  the  estate  of  the  ancestor 
thTeatate  ™^ay  be  decliured  to  be  "for  life  and  no  longer:"  Roe  d. 
^rl^'   2%07i^  V.  Bedford,  4  Mau.   &  S,  362,  1  B.  C.  C.  313; 
immate.     RoUnsou  V.  Roblnson,  1  Burr.  38,  3  B.  P.  C.  180,  2  Ves. 

rial. 

sen.  225 ;  that  he  is  made  unimpeachable  for  waste ;  Jones 
V.  Morgan,  1  B.  C.  C.  206  ;  Bennett  v.  Earl  of  TankerviUe, 
19  Ves.  170;  that  powers  are  expressly  given  him  which 
would  be  implied  if  he  were  tenant  in  tail,  such  as  powers 
to  jointure  and  make  leases :  Baile  v.  Cjleman,  2  Vera. 
668 ;  Jon^s  v.  Morgan,  IB.  C.  C.  206 ;  Broughton  v. 
Langley,  2  Ld.  Raym.  873 ;  that  his  estate  is  made  subject 
to  the  obligation  of  keeping  the  buildings  in  repair :  Jesson 


RULE  IN  Shelley's  case.  337 

V.  Wright,  2  Bligh,  1 ;  that  there  is  a  restraint  upon 
alienation  for  longer  than  his  life:  Perrin  v.  BlaJce,  1 
W.  BL  672 ;  Bayea  d.  Foorde  v.  Foorde,  2  W.  Bl.  698 ; 
that,  where  there  is  no  executory  trust,  there  is  a  de- 
claration that  special  care  should  be  taken  that  it  should 
never  be  in  the  power  of  the  ancestor  to  dock  the  entadl : 
Leonard  v.  Earl  of  Sussex,  2  Vem,  526 ;  and  that  there  is 
a  limitation  to  trustees  to  preserve  contingent  remainders. 
Wright  V.  Pearson,  Amb.  358;  1  Ed.  119. 

2.  The  rule  applies,  where  words    of   limitation   are  Words  of 
superadded  to  the  limitation  to  the  heirs  or  heirs  of  the  g^^.  ^^ 
body,  provided  such  words  are  not  inconsistent  with  the  ^^^  ^ 
nature  of  the  descent  pointed  out  by  the  first  words,  for  heirs  will 
such  words  may  be  looked  upon  as  an  explanation  of  what  it  &  word 
the  testator  supposed  to  be  the  course  of  the  descent  under  ^^^' 
an  estate  tail,  and  expressio  eoram  quof  tacite  insmU  nihU 
aperatur. 

Thus  words  limiting  the  estate  of  the  heirs  to  a  life  estate, 
or  to  a  life  estate  without  power  to  sell  or  dispose,  will  be 
rejected.  Doe  d.  Elton  v.  Stenlake,  12  East,  515 ;  Hugo  v. 
Williams,  14  Eq.  224 ;  Hayes  v.  Foorde,  2  W.  Bl.  698. 

The  same  will  be  the  case  with  words  of  limitation  in 
fee  or  in  tail,  superadded  to  the  word  heirs  or  heirs  of  the 
body. 

Thus  a  limitation  to  the  heirs  of  the  body  of  the  ancestor 
and  their  heirs,  or  their  heirs,  executors,  administrator, 
and  assigns  for  ever  (a) ;  or  to  the  heirs  male  of  the  body  of 
the  ancestor,  and  their  issue  (6);  or  to  the  heirs  male  of  his 
body  in  tail,  in  strict  settlement  (o) ;  or  to  the  heirs  male  of 
his  body,  and  the  heirs  male  of  the  body  of  every  such  heir 
male  severally  and  successively  as  they  should  be  in  priority 
of  birth,  every  elder,  and  the  heirs  male  of  his  body,  to  be 
preferred  to  every  younger  (d) ;  will  not  avail  to  give  the 
heirs  an  estate  by  purchase.  Morris  d,  Andrews  v.  Le  Gay, 
cited  2  Burr.  1103,  and  8  T.  R  518 ;  Kinch  v.  Ward,  2 
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S.  &  St.  409 ;  Meamre  v.  Gee,  5  B.  &  Aid.  910 ;  Nash  v. 

Coatea,  3  B.  &  Ad.  839  (a) ;  MiTiahvU  v.  MinshuU,  1  Atk. 

411  (6);  Douglas  v.  Congreve,  1  B.  59  (c) ;  Legatt  v.  Sewdl, 

1  Eq.  Abr.  395,  p.  7 ;  IP.  Wms.  37  ;  see  Fearae,  159, 160  ; 

see  Fetherston  v.  Fetherston,  3  CI.  &  F.  67 ;  9  Bl.  237  (d). 
Words  o£        3.  Words  of  distribution  following  the  limitation  of  the 
tion  super-  inheritance  will  not  prevent  the  application  of  the  rule, 
added.       »  f^^  ^^  ^j^^g  ^^^^  follow  that  the  testator  did  not  intend  that 

heirs  of  the  body  should  take  because  they  could  not  take 
in  the  mode  prescribed." 

Thus  a  declaration  that  the  heirs  are  to  take  as  tenants 
in  common,  and  not  as  joint  tenants  (a) ;  or  equally  among 
them,  share  and  share  alike  (b) ;  or  in  such  shares  and  propor- 
tions as  the  ancestor  should  appoint  (c) ;  or  "  as  well  male  as 
female,"  or  "  whether  sons  or  daughters "  as  tenants  in 
common  (d),  will  not  prevent  the  operation  of  the  rule.  Doe 
d,  Candler  v.  Smith,  7  T.  R.  531 ;  Bennett  v.  Earl  of 
TankervUle,  19  Ves.  170  (a) ;  Doe  d.  Atkinson  v.  Feather^ 
atone,  1  B.  &  Ad.  944  (6) ;  Jesson  v.  Wright,  2  Bl.  1 ;  see 
Roddy  V.  Fitzgerald,  6  H.  L.  823 ;  Dunk  v.  Fenner,  2  R 
&  M.  557  (c) ;  Doe  d.  BomaU  v.  Harvey,  4  B.  &  C.  610 ; 
Pieraon  v.  Vickera,  5  East,  548  (d). 

Gavel-  In  such  a  case  it  makes  no  difference  that  the  lands  are 

'  gavelkind.     Doe  d.  BoanaU  v.  Harvey,  awpra,  overruling 
Doe  V.  Laming,  2  Burr.  1100. 

The  absence  of  a  gift  over  in  default  of  issue  is  imma- 
terial.    Doe  d,  Atkinaon  v.  Featheratone,  1  B.  &  Ad,  944. 

Words  of        4.  Nor  will  words  of  distribution  and  limitation  together, 

tion  and     superadded  to  the  limitation  of  the  inheritance,  prevent 

i^e*^''''  the  operation  of  the  rule. 

added.  It  has  sometimes  been  laid  down  that  words  of  distri- 

bution and  limitation  together,  superadded  to  the  heirs, 
would  make  the  latter  a  word  of  purchase,  but  the  rule  is 
now  clearly  settled,  overruling  Gfretton  v.  Havmrd,  6  Taimt. 
94 ;  2  Marsh.  9,  and  Crump  c?.  Woolley  v.  Nomvood,  7  Taunt, 
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362 ;  2  Marsh.  161 ;  see  ATiderson  v.  Anderson,  30  Beav. 
209  ;  MiUa  v.  Sewardj  1  J.  &  H.  733 ;  Orimson  v.  Down- 
ing, 4  Dr.  125 ;  and  see  Jordan  v.  Adams,  9  C.  B.  N.  S. 
483. 

Lord  Chief  Justice  Cockbura,  in  the  last  cited  case,  p. 
497,  thus  sums  up  the  law  with  reference  to  the  extent 
of  the  application  of  the  rule  in  Shelley's  Case,  where  the 
words  heirs  or  heirs  of  the  body  are  used:  "No  incident, 
superadded  to  the  estate  for  life,  however  clearly  showing 
that  an  estate  for  life  merely,  and  not  an  estate  of  in- 
heritance, was  intended  to  be  given  to  the  first  donee,  nor 
any  modification  of  the  estate  given  to  the  heirs,  however 
plainly  inconsistent  with  an  estate  of  inheritance,  nor  any 
declaration,  however  express  or  emphatic,  of  the  devisor, 
can  be  allowed,  either  by  inference  or  by  force  of  express 
direction,  to  qualify  or  abridge  the  estate  in  fee  or  in  tail, 
as  the  case  may  be,  into  which,  upon  a  gift  to  a  man  for 
life,  with  remainder  to  his  heirs  or  the  heirs  of  his  body, 
the  law  inexorably  converts  the  entire  devise  in  favour  of 
the  ancestor." 

The  words  heirs  or  heirs  of  the  body  will,  however,  be 
construed  as  words  of  purchase  : 

1.  When  words  of  limitation  are  superadded  to  them  Words  of 

limitation 

inconsistent  with  the  nature  of  the  descent  pointed  out  by  super- 

Art      A     ' 

the  first  words,  as  where  the  limitation  is  to  a  man  for  life,  insistent 
and  after  his  decease  to  the  use  of  his  heirs  and  the  heirs  ^^*^  *^®, 

course  of 

female  of  their  bodies.    Feame,  C.  R.  182 ;  Shelley's  Case,  descent  of 

IT*         r  ^    oo    r^-'  "l  *^  estate 

1  Kep.  lOL  OO,  90  b.  tail  in  the 

There  appears  to  be  no  other  authority  for  this  rule  than  •^°^*®^' 
the  argument  of  counsel  in  Shelley's  Case,  cited  with  appro- 
bation by  Feame,  C.  R.,  p.  182.  It  has,  however,  been 
followed  in  a  case  where  the  word  issue  and  not  heir  was 
used.  See  Hamilton  v.  West,  10  Ir.  Eq.  75.  In  that  case 
the  devise  was  to  Margaret  for  life,  remainder  to  her  issue 
female  and  the  heirs  of  their  bodies ;  and  it  was  held  that 

z2 
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Margaret  took  only  a  life  estate,  with  remainder  to  her 

daughters  in  tail  general,  and  there  seems  no  reason  for 

supposing,  that  the  same  principle  would  not  be  applied, 

where  the  word  heirs  instead  of  issue  is  used.     See  Dodds 

V.  Dodda,  10  Ir.  Ch.  476 ;  11  ib.  374. 

Whatisftn      In  the  absence  of  authority  it  is  doubtful,  what  amount 

tentoouneof  discrepancy  between  the  two  courses  of  descent,  will 

of  descent  j^g^-jy  ^^^  appUcation  of  this  rule.     Feame,  C.  R,  p.  183, 

points  out  that  '*  there  does  not  appear  to  be  the  same 
inconsistency  in  construing  the  first  words,  which  describe 
heirs  special,  to  be  words  of  limitation,  where  the  super- 
added words  extend  to  heirs  general,  as  there  is  where 
the  first  words,  and  those  engrafted  on  them,  distinguish 
two  different  incompatible  courses  of  descent,  and  would 
not  carry  the  estate  to  the  same  person;  in  the  latter 
case  it  is  absolutely  impossible,  by  any  implied  qualifica- 
tion, to  reconcile  the  superadded  words  to  those  preceding 
them,  so  as  to  satisfy  both  by  construing  the  first  as 
words  of  limitation ;  whereas,  in  the  former  case,  the 
superadded  words  are  not  contrary  to  or  incompatible 
with  the  preceding,  but  in  their  general  sense  include 
them ;  and  there  is  no  improbability  in  the  supposition 
that  they  were  used  by  the  testator  in  the  same  qualified 
sense  as  the  preceding ;  and  then  both  may  be  satisfied, 
by  taking  the  first  as  words  of  limitation."  In  Hamilton 
V.  West,  however,  the  question  was  between  an  estate  in 
tail  female  in  the  ancestor  and  an  estate  in  tail  general 
to  the  daughters,  the  latter  of  which  would,  "  in  their 
general  sense,"  have  included  the  former ;  and  it  seems, 
therefore,  that  Feame's  remark  must  be  taken  with  some 
modificatioiL 
The  te«tft-  2.  Where  the  testator  has,  either  by  express  words,  or 
interpret    ^7  implication,  interpreted   the   meaning  he  intended  to 

in  w^kh    ^^^®y  '^y  ^^^  ^^^^  ^^^''^  ^^  heirs  of  the  body,  those  words 
he  has       may  be  words  of  purchase. 

used  the 
word  heirs. 
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In  Fetherston  v.  Fetherston,  3  CI.  &  F.  67,  Lord 
Brougham  lays  down,  ''If  there  is  a  gift  to  A.  and  the 
heirs  of  his  body,  and  then  in  continuation,  the  testator, 
referring  to  what  he  had  said,  plainly  tells  us  that  he 
used  the  word  heirs  of  the  body  to  denote  A/s  first  or 
other  sons,  then  clearly  the  first  taker  would  only  take  a 
life  estate." 

However,  the  mere  insertion  of  such  words  as,  if  more  Effect  of 

the  words 

than  one  child,  or,  if  only  one  child,  then  to  such  child,  is  "if  more 
not  sufficient  to  show  that  the  testator  meant  by  heirs  of  chiH^to 
the  body,  children.    Roddy  v.  Fitzgerald,  6  H.  L.  823 ;  ^„ 
Jeaeon  v.  Wright y  2  Bl.  1. 

And  even  if  the  words  are,  if  there  be  but  one  such  child,  Effect  of 
to  such  child,  his  or  her  heirs  for  ever,  the  term  heirs  of  ««if  mora 
the  body  will  not  be  held  to  mean  children,  if  there  are  J^  ^^^ 
no  words  to  carry  the  fee  to  them,  except  in  the  event  of  child,*'  Ac. 
there  being  only  one  child.    Bridge  v.  Chapman^  Notes  of 
Cases,  L.  J.,  July  10,  1875, 118 ;  see  Ryan  v.  Cowley,  LI. 
&  G.  temp.  Sug.  7. 

But  in  similar  cases  heirs  of  the  body  will  be  construed 
as  chUdren.  if  there  are  words  giving  them  an  estate  in 
fee  or  in  tail.  Ooodtitle  d.  Sweet  v.  Herring,  1  East, 
264 ;  Ov/mmoe  v.  HoTvea,  23  B.  184.  In  Poole  v.  Poole, 
3  B.  &  P.  620,  this  construction  was  rebutted  by  other 
limitationa 

So,  if  the  testator,  after  using  the  words  heirs  of  the  Express 
body,  continues,  "  that  is  to  say,  the  first,  second,  and  J^Ji^XuBe! 
other  sons,  etc."     Lowe  v.  Davies,  2  Ld.  Raym.  1561. 

Or  again,  the  testator  may  explain  his  meaning  by  Interpre- 
reference  to  other  limitations.     Meredith  v.  Meredith,  10  referaiu^. 
East,  603;  Doe  d.  WoodaU  v.   WoodaU,  3  C.  B.  349; 
East  v.  Twyford,  4  H.  L.  517. 

And  the  word  heirs  of  the  body,  coupled  with  a  refer-  Reference 
ence  to  the  ancestor,  as  their  father,  must  mean  children. 
Jordan  v.  Adams,  9  C.  B.  N.  S.  483. 
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First  heirs  B.  The  application  of  the  rule  in  SheUeys  Case  is  the 
same,  where  the  words  are  first  heirs  male  or  heirs  of  the 
body  who  shall  attain  twenty-one.  MiTishvll  v.  Min/ishvZl, 
1  Atk  4  11 ;  Toller  v.  Attwood,  15  Q.  B.  929. 

Lfmitation      C.  When   the  word  heir  is  used  in  the   singular,  the 

to  the  heir      .  ^  ,  ,  .,  i,... 

of  the        rules  of  law  are  less  stringent  m  umtmg  the  limitation 
tenant  or  ^^  ^j^^  inheritance  to  the  estate  for  life  of  the  ancestor. 

1.  However,  the  word  heir,  in  the  singular,  without 
words  of  limitation  superadded,  is  a  word  of  limitation 
and  not  of  purchase,  even  when  such  words  as  "  next  "  or 
"  first "  are  added  to  it.  Blackburn  v.  Stable,  2  V.  &  B. 
367;  Burley*8  case,  cit.  1  Vent.  230  ;  Whiting  y.Wilkins, 
1  Bulst.  219  ;  Richards  v.  Lady  Bergavenny,  2  Vern. 
324  ;  White  v.  Collins,  Com.  Kep.  289 ;  Lubber  d.  TroU 
lope  V.  Trollope,  AmbL  453. 

The  fact  that  the  limitation  is  to  the  heir  for  ever 
makes  no  difference.  Fuller  v.  Chaviier,  L.  R  2  Eq.  682. 
notation  ^'  -^^^  words  of  limitation  in  fee  or  in  tail,  superadded 
eupev'  to  the  word  heir,  make  it  a  word  of  purchase.  Archer's 
the  word  cose,  1  Co.  66  ;  Feame,  C.  R.  150  ;  Gierke  v.  Day,  Moore, 
*'^^'  593  ;  WUlis  v.  Hiscox,  4  M.  &  Cr.  197  ;  Qreavea  v.  Simp- 

son, 12  W.  R.  773  ;  10  Jur.  N.  S.  609. 

And  even  a  devise  to  A.  to  hold  to  him  and  the  heir 
male  of  his  body,  and  the  heirs  and  assigns  of  such  heir 
male  for  ever,  followed  by  a  gift  over,  if  A.  died  without 
leaving  any  son  of  his  body,  has  been  held  to  give  A.  a 
life  estate  only.  Charnherlayne  v.  Chawherlayn/e,  6  E.  & 
B.  625. 

3.  Where  the  estate  of  the  heir  is  expressed  to  be  for 

life,  inasmuch  as  he  is  not  to  have  the  inheritance,  he 

cannot  take  as  heir  by  descent.     White  v.  CoUins,  Com. 

289. 

The  rule        D.  The  application  of  the  rule  in  Shelley's  Case,  where 

in  Shel- 

ley's  Case  the  limitation  is  to  the  issue  of  the  ancestor,  who  takes 
t^errthe  *  pnor  estate  of  freehold  : 
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"  The  authorities  clearly  show  that,  whatever  be  the  limitation 
prvmA  facie  meaning  of  the  word  issue,  it  will  yield  to  issue  of 
the  intention  of  the  testator  to  be  collected  from  the  will,  f^p  ^d^ 
and  that  it  requires  a  less  demonstrative  context  to  show  Distinc- 

.  '  .  .  tion  be- 

such  intention  than  the  technical  expression  heirs  oftweenthe 
the  body  would  do."  Per  Alderson,  B.,  Lees  v.  Moaley,  g^^  hgj„ 
1  Y.  &  C.  Ex.  609. 

This  doctrine  was  questioned  by  Lord  Wensleydale 
in  Roddy  v.  Fitzgerald^  6  H.  L.  882: — "I  certainly 
feel  a  diiBSculty  in  figuring  to  myself,  what  precise 
sort  of  context  would  be  sufficient  to  alter  the  sense 
of  the  word  issue,  which  would  not  have  the  same  eflFect, 
if  the  words  used  were  the  admitted  technical  words, 
heirs  of  the  body."  There  can,  however,  be  no  doubt 
that  words  of  modification  will  more  readily  convert  the 
word  issue  than  the  word  heirs  into  a  word  of  purchase, 
and  the  remark  of  Lord  Wensleydale  must  be  held  to 
apply  to  cases  where  other  words  have  interpreted  the 
word  issue  to  mean  children.     Thus : 

1.  Words   of   distribution    alone,   superadded    to    the  Worcis  of 
word  issue,  in  cases  where  the  issue  would  not  take  the  tion  alone 
inheritance,  will  not  make  it  a  word  of  purchase.     Doe  ^^ed  in 
d.   Blandfo7*d  v.   Applin,   4   T.   R.  82  ;  Doe  rf.  Cock  v.  <^^^  ^• 

fore  the 

Cooper,  1  East,  229  ;  Roddy  v.  Fitzgerald,  6  H.  L.  823  ;  Wills  Act. 
Coldowgh  v.  Colclough,  I.  R  4  Eq.  263  ;  Woodhouse  v. 
Uerrick,  1  K.  &  J.  352 ;  BUickhaU  v.  Oibaon,  2  L.  R. 
Ir.  49. 

This  is  clear,  when  there  is  a  gift  over  upon  an 
indefinite  failure  of  issue  ;  but  it  seems,  that  a  gift  over 
is  immaterial,  since,  under  the  old  law,  the  issue,  if 
they  took  as  purchasers,  could  only  take  for  life,  and 
therefore  the  testator's  general  intent  to  benefit  all 
the  issue  would  fail  See  per  Wood,  V.-C,  in  KavarujUjh 
V.  Morland,  Kay,  16,  27,  where  the  same  construction 
prevailed,  although  the  gift  over  was  in  default  of  issue 
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of  the  tenant  for  life  living  at  his  death  ;  and  this  is  in 

accordance  with  Doe  v.  RucaaUe,  8  C.  B.  876. 

Words  of        2.  Words  of  limitation  in  fee  or  in  tail,  superadded  to 

super-        the  word  issue,  where  there  is  a  limitation  in  default  of 

added.       isgyxQ  in  cases  before  the  Wills  Act,  will  not  make  it  a 

word  of  purchase,  provided  they  do  not  change  the  course 

of  descent.     Roe  d.  Dodaon  v.  Grew,  2  Wils.  324 ;  Wilm. 

272 ;  Deim  d.  Webb  v.  Puckey,  6  T.  R  299  ;  Frank  v. 

Stovm,  3  East,  548  ;  OriffUhe  v.  Evan,  5  B.  241. 

The  same  rule  applies  where  the  gift  over  is  on  &ilure 
of  issue  living  at  the  death  of  the  person,  to  whom  the 
prior  estate  is  limited,  or  on  death  of  the  issue  imder 
twenty-one.  Warren  v.  Travers,  I.  R  2  Eq.  455 ;  see 
Fetherston  v.  Feth&rston,  3  CI.  &  F.  67 ;  9  Bl.  237.  Merest 
V.  James,  1  B.  &;  B.  484 ;  4  J.  B.  Moo.  327,  must  be 
considered  overruled. 
EflPectof        Whether    the    absence   of   a    gift  over  in   default  of 

theab-         .  .  .  .  ^ 

aenceof  issue  wiU  convert  issue  into  a  word  of  purchase  seems 
tn^%^^t  doubtful.  In  Doe  d.  Cooper  v.  CoUis,  4  T.  R  294,  a  devise 
of  issue.     ^  g   fQj.  ijfg^  jmj  Q^j.  jjQp  decease  to  the  issue  of  her 

body  and  their  heirs  for  ever,  without  any  limitation 
in  default  of  issue,  was  held  to  give  S.  an  estate  for  life 
only ;  but  the  judgment  was  not  based  upon  the  absence 
of  a  limitation  over  in  default  of  issue,  and  the  authority 
of  the  case  seems  questionable.  On  the  whole  it  seems, 
that  when  the  fee  is  already  in  the  issue,  the  gift  over  can 
have  no  influence  either  way,  the  dying  without  issue 
being  held  to  refer  to  such  issue  as  were  before  mentioned. 
See  the  remarks  of  Wood,  V.-C,  Kay,  16,  27 ;  and  see 
Montgomery  v.  Montgomery,  3  J.  &  Lat  47. 

3.  If,  however,  the    superadded  words    of  limitation 
alter  the  course  of  descent,  the  issue  will  take  as  pur- 
chasers.   Hamilton  v.    West,   10   Ir.  Eq.  75 ;  Dodds  v. 
Dodds,  10  Ir.  Ch.  476  ;  11  ib.  374,  ante,  p.  340. 
Words  of        4.  Words  of  limitation  in  fee  or  in  tail,  and  of  distri- 
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bution,  superadded  to  the  word  issue,  make  it  a  word  of  MuMtation 
purchase,  whether  there  is  a  limitation  over  in  default  of  tribution 
issue  or  not    Lees  v.  Mosley,  1  Y.  &  C.  Ex.  589  ;  Cro-  ^^^ 
zier  V.  Crozier,  3  D.  &  War.  373  ;  Greemvood  v.  RotkweU,  ^^^J^^ 
5  M.  &  Gr.  628  ;   6  Sc.  N.  R  670  ;  Montgomery  v.  Mont-  purchase. 
gomery,  3  J.  &  Lat.  47 ;  Slater  v.  Dangerfield,  15  M.  & 
W.   263 ;    Coldough  v.  Golclough,    I.    R    4    Eq.    263 ; 
iPKenna  v.  Eager,  I.  R  9  C.  L.  79. 

It  makes  no  difference,  whether  a  fee  be  given  to  the 
issue  by  express  words  or  by  implication  from  a  power  of 
appointing  to  them.  Bradley  v.  Cartwright,  L.  R  2  C.  P. 
511. 

But  a  power  of  appointing  to  issue,  which  would  autho- 
rise an  appointment  in  fee,  will  not  make  the  word  issue  a 
word  of  purchase,  where  there  is  an  express  gift  to  issue  as 
tenants  in  common  without  words  giving  them  the  fee. 
BlackkaU  v.  Qibaon,  2  L.  R  Ir.  49. 

5.  It  may  be  noticed  that,  in  wiUs  coming  under  the  Words  of 
operation  of  the  Wills  Act,  a  devise  to  A.  for  life,  and  tion"  i^r- 
after  his  death  to  his  issue  as  tenants  in  common,  will  ^^^  ^ 

'^  cases  since 

fall  under  the  last  head,  since  under  such  words  the  issue  the  Wills 
would  take  a  fee. 

6.  In  King  v.  BurcheU,  Amb.  879;  4  T.  R  296^,  aEflfectof  a 
direction  against  alienation  by  the  tenant  for  life  and  his  upon 
issue,  or  any  of  them,  was  held  to  show  that  the  word  j^^i^***'^ 
issue  was  used  as  a  word  of  limitation.     See,  too,  Tate  ^^^^^  f^^, 

life  and  his 
v.  Clark,  1  B.  100.  issue  or 

any  of 
them. 
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CHAPTER  XXIX. 

ESTATES   OF  TRUSTEES. 

I.  In  what  CASES  Trustees  take  the  Legal 

Estate. 

Appoint-  The  appointment  of  certain  persons  as  trustees  of.  in- 
trusteea  of  heritance  gives  them  the  fee.  Trent  v.  Hamfdng,  1  B.  & 
inherit-      p  jj  jj  ijg  .  7  East,  97;  10  Ves.  495  ;  1  Dow.  102. 


ance. 


So  the  appointment  of  a  person  as  executor,  "  so  far  as 
is  necessary  to  the  performance  of  the  trusts  relating  to 
my  real  estate,"  gives  the  executor  the  fee.  Plenty  v. 
West,  6  C.  B.  201 ;  16  B.  175  ;  Sidebotham  v.  Watson,  11 
Ha.  170. 

But  if  the  land  is  expressly  devised  to  beneficiaries,  the 
appointment  of  persons  as  trustees  for  carrjring  the  dis- 
position of  the  testator's  property  into  proper  efifect  will 
not  give  the  trustees  the  fee.  L.  dtS.W.H  Co.  v.  Bridger, 
12  W.  R.  948. 

Appoint.        Where  land  is  devised  to  three  trustees,  and  the  appoint- 
ment of  n  ,  .1 

new  ment  of  one  of  the  trustees  is  revoked,  and  another  is 

codidl!"  ^  appointed  in  his  4)lace,  the  fee  passes  to  the  new  trustee 

jointly  with  the  two   remaining   trustees.      Re  Hough*s 

Will,  4  De  G.  &  S.  371 ;  Re  Turner,  30  L.  J.  Ch.  144 ; 

9  W.  R  174  ;  2  D.  F.  &  J.  527. 

A  direction  to  executors  to  let  the  testator's  lands,  and 
out  of  the  profits  to  pay  two  sums,  followed  by  a  gift  of 
the  rents  of  the  land,  gives  the  executors  no  estate  beyond 
the  period  for  accomplishing  the  purpcxse  indicated.    Lam- 
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667^  V.  Browne,  L  R  5  C.  L.  218.    See  Smith  v.  fifmifA, 
1  L.  R  Ir.  206. 

A  direction  to  executors  to  pay  annuities  out  of  the  Direction 
testator's  whole  estate,  which  is  disposed  of  after  payment  MmuUiea 
of  the  annuities,  gives  the  executors  the  fee.     Doe  v.  J|^^^ 
Woodhouse,  4  T.  R  89. 

A  devise  unto  and  to  the  use  of  A,  in  trust  for  B.,  gives  Eflfect  of 
A.  the  legal  estate  by  analogy  to  the  Statute  of  Uses ;  statute  of 
while,  similarly,  a  devise  to  A,  in  trust  for  B.,  gives  B.  the  ^^  ^\, 
legal  estate.     See  Cuvliffe  v.  Brancker,  3  Ch.  D.  393.         tnwteeB. 

In  the  latter  case  it  makes  no  difference  that  the  devise 
to  the  trustees  is  subject  to  payment  of  debts,  if  the  duty 
of  paying  them  is  not  imposed  on  the  trustees.  Kenrick 
V.  Loi'd  Beaudet'k,  3  B.  &  P.  178 ;  Jones  v.  Lord  Say, 
8  Vin.  262,  pi.  19. 

But  the  legal  estate  will  remain  in  the  trustees,  if  it  is 
necessary  for  the  performance  of  the  trust  imposed  upon 
them. 

Thus,  a  devise  to  trustees  and  their  heirs  in  trust  to  Devise  in 

1  -r*  •  "I  ^  A  1  trust  to 

pay  the  rents  to  x>.  gives  the  trustees  the  legal  estate,  pay  rents. 
Doe  V.  Homfray,  6  A  &  E.  206. 

But  a  devise  to  trustees  to  permit  B.  to  receive  the  Devise  to 
rents  vests  the  legal  estate  in  B.     Right  d.  Phillips  v.  cestui  que 
Smith,  12  East,  455  ;  Doe  d.  Noble  v.  Bolton,  11  Ad.  &  E.  ^^^ 
188.  ««i»<»- 

And,  similarly,  if  the  trust  is  to  pay  to  or  permit  B.  to  Devise  to 
receive  the  rents,  the  latter  direction  takes  effect  and  the  permit 
legal  estate   veste  in  B.     Doe  v.  Biggs,  2  Taunt.  109  ;  "^^ 
Baker  v.  White,  20  Eq.  166.  ^  receive 

.     .  .  rents. 

But  if  the  beneficiaries   are  to  receive  only  the  net  j^et  rents. 
profits,  the  trustees  take  the  legal  estate.     Barker  v.  Green^ 
vx)od,  4  M.  &  W.  421. 

If  the  trust  is  to  permit  a  married  woman  to  receive  Separate 
the  rents  to  her  separate  use,  the  legal  estate  remains  in 
the  trustees.    Harton  v.  Harton,  7  T.  R  652.    But  this 
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principle  does  not  apply  to  a  deed  WUliams  v.  Waters, 
14  M.  &  W.  166. 

If  the  trustees  are  to  preserve  contingent  remainders 
during  the  life  of  the  tenant  for  life,  a  trust  to  permit 
the  latter  to  receive  the  rents  will  not  give  him  the  legal 
estate.    Biacoe  v.  Perkins,  1  V.  &  B.  485. 

And  it  would  seem,  that  a  power  to  the  trustees  to 
give  receipts  would  show  that  they  were  to  receive  the 
rents  and  pay  them  over  to  the  beneficiaries,  notwithstand- 
ing the  trust  is  to  permit  the  beneficiaries  to  receive  them. 
But  a  receipt  clause  will  not  have  this  effect  if  copyholds 
are  given  with  the  freeholds,  since  it  may  be  limited  to 
the  former,  to  which  the  Statute  of  Uses  does  not  apply. 
Baker  v.  White,  20  Eq.  166. 

If  the  receipts  of  the  beneficiary  are  to  be  with  the 
approbation  of  the  trustees,  they  take  the  legal  estate. 
Gregory  v.  Henderson,  4  Taunt.  772. 

The  fact  that  no  sufficient  estate  is  limited  to  support 
contingent  remainders  will  not  prevent  the  uses  from  being 
legal.     CurUife  v.  Brcmcker,  3  Ch.  D.  393. 

If  there  is  a  devise  in  remainder  to  children  who  shall 
attain  twenty-one,  a  power  of  maintenance  given  to  the 
trustees  will  prevent  the  use  in  remainder  from  becoming 
legal  In  re  Berry's  Estate;  Berry  v.  Berry,  47  L.  J.  Ch. 
182  ;  26  W.  R.  327. 

A  devise  to  trustees  upon  trust  to  pay  debts  and  legacies 
vests  the  legal  estate  in  them  at  once,  whether  the  per- 
sonalty is  sufficient  for  that  purpose  or  not.  Mv/rthioaiie 
V.  Jenkinson,  2  B.  &  C.  357 ;  3  D.  &  Ry.  765. 

On  the  other  hand,  if  the  trust  is  to  pay  the  debts  out 
of  the  realty  only  if  the  personalty  proves  deficient,  the 
trustees  take  the  legal  estate,  only  if  the  event  happena 
Carlyon  v.  Truscott,  20  Eq.  339.  See  Doe  d,  Cadogan  v. 
EwaH,  7  A.  &  E.  636. 

If  there  is  a  general  direction  to  pay  debts  whereby  the 
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debts  are  charged  upon  the  lands  of  the  testator,  followed 
by  a  devise  of  the  lands  to  trustees  and  their  heirs  to 
certain  uses,  the  legal  estate  remains  in  the  trustees. 
Houston  V.  Hughes,  6  B.  &  C.  403 ;  Baker  v.  White,  20 
Eq.  166, 173. 

The  Statute  of  Uses  does  not  apply  to  leaseholds  forLeMehoids 
years  or  to  copyholds,  and  therefore  a  devise  of  copyholds  uadwpj- 
to  A.,  in  trust  for  B.,  gives  A.  the  legal  estate.    Houston  v.  not^^^^JSJj^ 
Hughes,  6  B.  &  C.  403  ;  Baker  v.  White,  mpra.  theStatuto 

.  .  .  .of  Usea. 

There  is  no  so-called  doctrine  of  attraction  by  which, 
where  freeholds  and  copyholds  are  given  together,  the 
legal  estate  in  the  freeholds  attracts  the  legal  estate  in  the 
copyholds,  or  vice  versd.  Baker  v.  White,  20  Eq.  166 ; 
overruling  Baker  v.  Parson,  42  L.  J.  Ch.  228. 

An  appointment,  under  a  power  to  appoint  the  use, 
vests  the  legal  estate  in  the  appointee.     2  Jarman,  284. 


II.  The  QuANTmr  of  the  Estate  of  Trustees. 

As  regards  the  quantity  of  the  estate  taken  by  the 
trustee,  the  same  rules  apply  to  copyholds,  leaseholds,  and 
freeholds.  Doe  v.  Barthrop,  5  Taimt  382;  Baker  v. 
White,  20  Eq.  166;  Stevenson  v.  Mayor  of  Liverpool, 
L.  R  10  Q.  B.  81 ;  see  Wyman  v.  Garter,  12  Eq.  309. 

1,  A  devise  to  trustees  and  their  heirs,  with  a  general  Devise  in 
power  to  sell  or  convey,  will  give  them  the  fee  though  power  to 
some  of  the  limitations  might,  in  the  absence  of  such  a  ^j^yey. 
power,  be  legaL    Backham  v.  Siddall,  1  Mac.  &  G.  607 ; 
Doe  d,  Shelley  v.  Edlvm,  4  A.  &  E.  582;   Bagshaw  v. 
Sp&ficeT,  1  Ves.  sen.  142 ;  2  Atk,  570  ;  Waison  v.  Pea/rson, 
2  Ex.  581 ;  Bkbgrove  v.  Blagrove,  4  Ex.  550 ;  Cropton  v. 
Dames,  L.  R.  4  C.  P.  159. 

But  in  the  case  of  copyholds,  a  direction  that  they  are  Direction 
to  be  transferred  does  not  require  the  legal  estate.     Doe  copyhoida. 
d.  Player  v.  NichoUs,  1  B.  &  C.  336. 
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And  if  the  power  of  sale  does  not  arise  till  after  a  life 

estate^  the  ordinary  rule  applies  to  ascertain  whether  the 

life  estate  is  equitable  or  legal.     Doe  d.  Noble  v.  Boltan, 

11  A.  &  E.  188. 

Devi»e  And    even,  where    the  devise  before  the  Wills   Act 

words  of     would   not   have   carried    the  fee,   a   trust   to  sell   will 

enlarged  to  ?^^®  trustees  the  fee.     Doe  d.  Cadogan  v.  Ewart,  7  Ad. 

a  fee  by       &  £.  636. 
power  of 

■ale.  2.  But  though  there  may  be  words  which  will  give  the 

trustees  a  fee,  their  estate  may  be  controlled  if  it  can  be 
shown  what  less  estate  will  satify  the  trust. 

Devue  in       Thus,  a  devise  to  trustees  and  their  heirs  till  an  infant 

fee  fcill  ft.Ti 

infant  attains  twenty-one,  and  then  to  the  infant  in  fee,  gives  the 
J;^^_  trustees  only  a  chattel  interest  Goodtitle  v.  Whitby,  1 
oao.  Burr.  228. 

BeviBe  in  So,  a  devise  in  fee  to  trustees  to  preserve  contingent 
serve  remainders  will  be  cut  down  to  an  estate  for  the  life  of 
re^^^*^  the  tenant  for  life,  if  there  are  no  subsequent  remainders 
ders.  to  preserve.     Doe  d.  Compere  v.  Hicks,  7  T.  R  433  ; 

Haddelsey  v.  Adams,  22  B.  266 ;  Saunders  v.  Eppe,  9 
W.  R  69. 

If,  however,  there  is  a  power  of  appointment  under 
which  contingent  remainders  may  be  created,  the  estate 
of  the  ti-ustees  will  not  be  cut  down.  Venahles  v.  Morris^ 
7  T.  R  342,  437. 

This,  however,  only  applies  to  trustees,  especially  in- 
serted to  preserve  contingent  remainders.  ^  Doe  v.  Bar- 
throp,  5  Taunt.  382. 
Devise  in       So  a  devise  to  trustees  in  fee,  on  trust  to  pay  rents  to 
rents  to  A.  A.  for  life,  with  remainder  to  B.,  gives  them  an  estate  for 
!dth  w  ^-'s  life  only.    Playford  v.  Hoare,  3  Y.  &  J.  175. 
remainder       ^  fortiori,  if  the  devise  in  remainder  is  an  independent 
devise.    Adams  v.  Adams,  6  Q.  B.  860  ;  Cooke  v.  Blake, 
1  Ex.  220. 

In  a  deed  a;s  a  general  rule  a  limitation  to  the  use  of 


over. 
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trustees  in  fee  will  not  be  cut  down  to  a  smaller  estate. 
Cooper  V.  Kynock,  7  Ch.  398. 

However,  it  has  been  held  that  a  limitation  in  fee  to 
trustees  to  preserve  contingent  remainders  will,  even  in  a 
deed,  be  cut  down  to  an  estate  pur  autre  vie,  if  there  is  a 
subsequent  limitation  of  a  term  to  the  same  trustees. 
Curtis  V.  Pricey  12  Ves.  89 ;  Beaumont  v.  Marquis  of 
Salisbury,  19  B.  198. 

But  a  subsequent  limitation  in  fee  to  the  same  trustees, 
and  a  grant  of  a  term  to  other  persons,  will  not  cut  down 
the  estate  of  the  trustees.  Colman  v.  TyndqU^  2  Y.  &  J. 
605  ;  Lewis  v.  Rees,  3  E.  &  J.  132  ;  see  Fowler  v.  Light- 
bv/me,  11  Ir.  Ch.  495. 

Where  the  devise  is  to  trustees  in  fee,  and  they  must  at  Effect  of 
least  take  an  estate  for  life,  an  indefinite  power  of  leasing  powers 
will  show  that  they  were  to  have  the  fee.      Doe  d.  Tom-  ^e^^  L  in 
kyns  V.  WiUan,  2  B.  &  Aid.  84  ;  Doe  di  Keen  v.  Walbank,  ^^ 
2  B.  &  Ad.  554 ;  RHey  v.  Qamett,  3  De  G.  &  S.  629 ; 
Cottier  v.  Walters,  17  Eq.  252  ;  see  1  Ch.  81. 

This  does  not  apply  where  the  power  to  lease  is  limited 
to  the  continuance  of  the  trust.  Doe  d.  Kirnher  v.  Cafe, 
7  Ex.  675. 

As  to  what  is  a  general  power  of  leasing,  see  Vivian  v. 
Jegon,  L.  R  3  H.  L.  285. 

And  if  the  first  life  estate  is  in  trust  for  a  married  Effect 
woman  for  her  separate  use,  as  well  as  some  of  the  there  are 
remainders,  the  intermediate   estates   will    not  be  legal  d^^^'^-^g 
estates  ;  but  the  legal  estate  will  be  in  the  trustees,  at  any  separate 

uses  of  a 

rate  as  long  as  there  are  any  remainders  to  the  separate  married 
use  of  married  women  left.     Harton  v.  Harton,  7  T.  R  ^°"^***' 
652  ;  Brovm  v.  Whiteway,  8  Ha.  145  ;  Toiler  v.  Attivoody 
15  Q.  B.  929. 

Wlien  there  is  a  devise  to  trustees  in  fee,  followed  by  a  Devise  in 
direction  to  pay  debts,  or  even,  when  the  trustees  are  also  (U^ion* 
executors,  by  a  mere  geneml  direction  to  pay  debts,  the  ^^ 
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fee  will  not  be  cut  down  to  a  smaUer  interest,  such  as  an 
interest  pur  autre  vie.  Spence  v.  Spence,  10  W.  R  605  ; 
Creaton  v.  Creaton,  3  Sm.  &  G.  386  ;  Smith  v.  Smith,  11 
C.  B.  N.  S.  121. 

But  this  is  not  the  case  with  a  mere  charge  of  debts. 
Kenrick  v.  Lord  BeatLclerk,  3  B.  &  P.  178. 

And  a  general  direction  to  pay  debts  will  not  enlarge  a 
devise  to  trustees  without  words  of  limitation  to  a  fee. 
Doe  V.  Claridge,  6  C.  B.  641. 

A  devise  in  fee  upon  trust  to  pay  an  annuity  for  life, 
and  after  the  death  of  the  annuitant  upon  trust  for  A.  in 
fee,  gives  the  legal  estate  in  fee  to  the  trustees,  if  the 
trust.ees  would  be  bound  to  raise  arrears  of  the  annuity  by 
sale  or  mortgage.  Fenwick  v.  Potta,  8  D.  M.  &  6.  506  ; 
Whittemore  v.  WhitteToore,  38  L.  J.  Ch.  17. 

4.  In  cases  before  the  Wills  Act  a  devise  to  trustees  in 
words,  that  did  not  carry  the  fee,  upon  trust  to  pay  debts, 
or  make  certain  specified  payments  out  of  the  rents,  only 
gave  them  a  chattel  interest  till  the  payments  were  made. 
CordalUa  Case,  Cro.  EL  316 ;  Doe  v.  Simpson,  5  East, 
162 ;  Acklamd  v.  Lailey,  9  A.  &;  E.  879 ;  Heardson  v. 
WiUiaTnaon,  1  Kee.  33. 

So  where  the  trustees  were  to  pay  annuities,  and  then 
a  specified  sum  out  of  the  rents  and  profits,  they  took  an 
estate  for  the  lives  of  the  annuitants  with  a  chattel 
interest  superadded.  Doe  d.  White  v.  Simpson,  5 
East,  162. 

The  law,  however,  on  this  point  has  been  altered  by 
the  30th  and  31st  sections  of  the  Wills  Act,  which 
provide : — 

Section  30.  "  That  when  any  real  estate  (other  than  or 
not  being  a  presentation  to  a  church)  shall  be  devised  to 
any  trustee  or  executor,  such  devise  shall  be  construed  to 
pass  the  fee  simple,  or  other  the  whole  estate  or  interest, 
which  the  testator  had  power  to  dispose  of  by  will,  in  such 
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real  estate,  unless  a  definite  term  of  years,  aljgolute  or 
determinable,  or  an  estate  of  freehold,  shall  thereby  be 
given  to  him  expressly  or  by  implicatioD." 

Section  31.  "  That  where  any  real  estate  shall  be  devised 
to  a  trustee,  without  any  express  limitation  of  the  estate 
to  be  taken  by  such  trustee,  and  the  beneficial  interest  in 
such  real  estate,  or  in  the  surplus  rents  and  profits  thereof, 
shall  not  be  given  to  any  person  for  life,  or  such  beneficial 
interest  shall  be  given  to  any  person  for  life,  but  the  pur- 
poses of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall  be  construed  to  vest  in  such 
trustee  the  fee-simple  or  other  the  whole  legal  estate 
which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  and  not  an  estate  determinable  when  the  pur- 
poses of  the  trust  shall  be  satisfied." 

The  short  eflfect  of  these  obscure  sections  as  stated  by  Effect  of 

"  these  sec- 

Jarman,  and  adopted  by  most  of  the  writers  who  have  tions  ac- 
foUowed  him,  is,  "  that  trustees  whose  estate  is  not  ex-  m,.  j^. 
pressly  defined  by  the  will,  must  in  every  case,  and  what-  ™*°' 
ever  be  the  nature  of  the  duty  imposed  on  them,  take 
either  an  estate  for  life  or  an  estate  in  fee."     2  Jarm.  296 ; 
see  Shelford,  Keal  Property  Stat.  532 ;  Lewin  on  Trusts, 
195. 
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CHAPTER  XXX. 

ON   CEBTAIN  POWERS  COMMONLY  INSERTED   IN 

WILM. 

I.  Powers      A  POWER  of  sale  and  exchange  authorises  a  partition. 

of  sale 

In  re  Frith  cfe  Osborne,  3  Ch.  D.  618. 

Mortgage.  A  power  of  sale  will  not  as  a  general  rule  authorise  a 
mortgage,  though  it  may,  if  the  object  of  the  sale  is  to 
raise  a  particular  charge,  subject  to  which  the  estate  is 
devised.     Stroughill  v.  Anfistey,  1  D.  M.  &  G.  635. 

Severance       An  Ordinary  power  of  sale  does  not  authorise  the  sever- 

niinerala.  *^^®  ^^  ^^®  timber  or  minerals  from  the  land.  Cliolmeley 
V.  Paxton,  3  Bing.  207;  S.  C.  nom.  CockereU  v.  Cholmdeyy 
10  B.  &  C.  564;  3  Russ.  565  ;  1  R  &  M.  418;  6  Bl.  N.S. 
120  ;  1  CI.  &  F.  60 ;  Bv/Mey  v.  HoweU,  29  B.  546. 

The  Confirmation  of  Sales  Act,  25  &  26  Vict  c.  108, 
confirms  past  sales  of  lands  without  the  minerals,  and 
enables  trustees  to  make  such  sales  with  the  consent  of 
the  Court. 

Whether        Where  there  was  a  power  to  sell  trust  funds  and  invest 

power  of 

sale  ex-      them  in  the  purchase  of  land,  to  be  held  on  such  trusts  as 
ScbLi  would  best  correspond  with  those  then  subsisting,  with  a 
landn.        direction  that  land  purchased  should  be  considered  per- 
sonalty, it  was  held  that  the  power  of  sale  extended  to 
purchased  lands.     Tail  v.  Laihbury,  1  Eq.  174;  35  B. 
112. 
Power  of        A  power  of  sale  to  be  exercised  after  the  death  of  a 
death  of     tenant  for  life  cannot  be  exercised  during  his  life,  though 
me.*^*^°'  he  may  consent  to  the  sale.    Bladdow  v.  Laws,  2  Ha, 
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40 ;  Johnstone  v.  Baber,  8  B.  233  ;  Mosley  v.  Hide,  17 
Q.  B.  91 ;  Want  v.  StaUihrass,  L.  R  8  Ex.  175. 

A  direction  to  sell  within  five  years  haa  been  held  to  Salewithm 

rfven 

be  directory  merely  where  the  purchase  money  was  to  be  period, 
applied  in  payment  of  debts.     Pearce  v.  Oard/aer,  10  H. 
287 ;  see  Cufv.  Hcdl,  1  Jur.  N.  S.  972. 

Where  land  is  devised  to  several  trustees  in  fee  upon  Surviving 
trust  to  sell,  the  survivors  can  sell ;  and  it  is  not  necessary  aeU. 
to  fill  up  the  number  of  trustees  in  order  to  make  a  good 
title.    Lane  v.  Debenham,  11  Ha.  192. 

Similarly  if  one  trustee  disclaims  the  others  can  sell. 
Nidoson  v.  Wculmvortii,  2  Sw.  365 ;  Adams  v.  Taunton, 
5  Mad.  435  ;  see  Crewe  v.  Decken,  4  Ves.  97. 

Under  a  devise  to  trustees  and  their  heirs  upon  trust  Heir  of 
that  they  or  the  trustees  or  trustee  for  the  time  being  trustee  can 
shall  sell,  the  heir  of  the  surviving  trustee  can  sell.    In  re  "®^'' 
Mi/rton  &  HaUeU,  15  Ch.  D.  143. 

There   is  an  important   distinction  between  a  power  Trust  and 

1    1      •  1  •  IT  power. 

coupled  With  an  mterest  and  a  bare  power. 

Thus  a  devise  to  executors  to  sell  passes  the  interest,  but 
a  devise  that  executors  shall  sell  the  land,  or  that  land 
shall  be  sold  by  them,  gives  them  but  a  power,  Howell 
V.  Barnes,  Cro.  Car.  382  ;  Yates  v.  Compton,  2  P.  W.  308  ; 
LaTicaster  v.  Thomson,  2  Buit.  1027 ;  Doe  v.  Shotter, 
8  A.  &  E.  905 ;  see  Knocker  v.  Bunbury,  6  Bing.  N.  C. 
306  ;  Lambert  v.  Browne,  I.  R.  5  C.  L.  218. 

A  direction  to  the  testator's  executors  to  sell  his  lands  Direction 
gives  the  executors  a  common  law  authority  under  which  cutora  to 
they  can  vest  the  legal  estate  in  a  purchaser  without  the  ^  ' 
concurrence  of  the  heir.    Co.  Lit.  112  b. 

If  the  lands  are  devised  by  the  will  subject  to  the  direc- 
tion, it  would  seem  the  concurrence  of  the  beneficiaries  in 
the  sale  would  be  no  more  necessary,  than  the  concurrence 
of  the  heir,  if  the  land  is  not  devised. 

The  proper  form  of  conveyance  in  such  a  case  appears 

A  a2 


356  CERTAIN  POWEBS  COMMONLY  INfiERTED  IN  WILLS. 

to  be  a  bargain  and  sale  which  will  not  require  to  be 
enrolled  under  27  Hen.  YIII.  c.  16,  as  it  takes  effect  at 
Common  Law  and  not  under  the  Statute  of  Uses. 
Direction  If  the  testator  directs  copyholds  to  be  sold,  or  to  be 
copyholds,  sold  and  conveyed,  the  purchaser  is  entitled  to  be  admitted 
without  the  previous  admittance  either  of  the  trustees  or 
the  heir.  Holder  v.  Preston,  2  Wila  400 ;  R.  v.  Wilson, 
11  W.  R  70  ;  3  B.  &  S.  201. 

The  same  principle  applies  if  the  copyholds  are  devised 
to  the  trustees  subject  to  the  power.     Glass  v.  Richardson, 
9  Ha.  698  ;  2  D.  M.  &  G.  668. 
Acting  The  statute  21  Hen.  VIII.  c.  4,  enacts  in  effect,  that  if 

may  sell  ^^J  of  the  executors  refuse  to  undertake  the  administra- 
tion and  charge  of  the  will,  the  executors  or  executor 
accepting  the  charge  may  sell  under  a  direction  to  the 
executors  to  sell  the  land. 

Copyholds  are  within  the  statute.    Peppercorn  v.  Way- 
man,  5  De  G.  &  S.  230. 
Saiebjr         A  power  of  sale  given  to  the  testator's  executors  or 
trator.        administrators   may  be    exercised   by  his  administrator 
durante  niinore  cdate.    Monsell  v,  Armstrong,  14  Eq. 
423. 
Bare  It  appears  to  be  settled  that  a  bare  power  of  sale  given 

not  BUT-     to  several  persons  Twmimatim  cannot  be  exercised  by 
^^^  the  survivors.     Co.  Lit  113  a,  note  by  Hargrave. 

Bare  If  the  persons  are  also  appointed  executors,  the  question 

connected  would  be  whether  the  power  is  given  to  them  in  respect 
office*^      of  their  office,  or  whether  a  personal  confidence  is  reposed 

in  them.     See  In  re  Cooke's  Contract,  4  Ch.  D.  454. 

Power  to        It  is,  however,  settled  that  under  a  direction  to  "  execu- 

executon.  tors  hereunder  named  "  to  sell  land,  surviving  executors  can 

sell.     Howell  v.  Barms,  Cro.  Car.  382 ;   W.  Jo.  352  ; 

Brassey  v.  Chalmers,  4  D.  M.  &  G.  528. 

Survivors       It  would  Seem,  that  where  there  is  a  direction  that  the 

of  a  clan 

may  tell,    land  shall  in  certcdn  events  be  sold  by  a  class  of  persons 
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such  as  the  testator's  sons,  the  power  can  be  exercised  by 
the  surviving  sons,  though  some  have  died  after  the 
testator's  death.     VmcerU  v.  Lee,  Cro.  Eliz.  26. 

A  power  of  sale  given  to  executors,  the  object  of  the  Executor 
sale  not  being  payment  of  debts,  cannot  be  executed  by  an  cannotseli. 
executor  of   an   executor.      Yearbooks,    19  Hen.  VIII. 
fo.  9  a,  pL  4  ;  Chance  on  Powers,  250. 

It  has  been  held  that  a  bare  power  to  sell  given  to  trustees  Bare 
and  their  heirs  can  be  exercised  by  the  surviving  trustees  trusteea 
and  the  heir  of  a  deceased   trustee  jointly,  but  not  by  heu^^*^' 
survivors  of  the  trustees  only.  MaTiseU  v.  Vaughariy  Wilm. 
51 ;  TownseTid  v.  WUsan,  1  B.  &  Aid.  608  ;  3  Mad.  261. 
See  Hall  v.  Bevies,  Jac.  189. 

Where  the  consent  of  a  tenant  for  life  is  required  an  Whether 
infant  tenant  for  life  may  consent  if  there  is  an  intention  coMent^'^ 
shown  that    the    power    should  be   exercisable   duriug 
minority ;  for  instance,  if  the  power  is  to  be  exercised  with 
the  consent  of  a  named  person  who  is  an  infant  at  the 
time.    In  re  Gardrosa  Settlement,  7  Ch.  D.  728. 

If  the  consent  of  the  tenant  for  life  is  required,  he  may  Tenant  fur 
give  his  consent,  though  he  has  aliened  his  life  estate,  if  consent^ 
his  alienee  concurs.    Alexander  v.  Mills,  6  Ch.  124.  ^i^Dation 

In  the  event  of  the  bankruptcy  of  the  tenant  for  life.  Bunk- 
the  power  of  sale  may  be  exercised  with  the  consent  of  the  tenant  for 
tenant  for  life  and  his  trustee  in  bankruptcy.    Holds-  ^^®' 
worth  V.  Ooose,  29  B.  Ill ;  Eisdale  v.  Hammer dy,  31  B. 
255. 

If  the  tenant  for  life  upon  the  alienation  of  his  life  Re^ervo- 
estate  has  expressly  reserved  his  right  to  consent  to  the  ^^^  of 
sale,  the  concurrence  of  the  alienee  of  the  life  estate  is  not  co^^®"^^* 
necessary.     Warhirton  v.  Fam,  16  Sim.  625. 

Where  trustees  were  authorised  to  sell  with  the  consent  Power  of 
of  the  tenant  for  life  for  the  time  being  and  to  invest  the  ^nsent 
proceeds,  and  there  was  a  direction  that  no  investment 
should  be  made  while  there  shoidd  be  a  tenant  for  life  or 


\ 


can  con- 
sent. 
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tenant  in  tail  of  full  age  without  his  consent,  it  was  held 
that  the  trustees  might  sell  during  the  ndnority  of  a 
tenant  in  tail  without  his  consent.  In  re  Neave'a  Estates, 
28  W.  R.  976  ;  49  L.  J.  Ch.  642. 

Where  the  power  of  sale  was  exercisable  with  the  con- 
sent of  any  tenant  for  life  entitled  to  the  possession  of  the 
estates,  and  the  testator  created  a  term  upon  trust  to  pay 
the  rents  of  all  his  estates  to  his  wife  during  her  widow- 
hood and  in  the  event  of  her  marriage  upon  trust  to  pay 
her  an  annuity,  it  was  held  that  the  trustees  might  sell 
with   the   consent    of  the    tenant    for    life  and  widow. 
Robertson  v.  Walker,  44  L.  J.  Ch.  220. 
Whether        Where  the  power  was  not  to  be  exercised  over  any  part 
of  a  class    ^^  ^^  property  without  the  consent  of  the  testator  s  "  sons 
and  daughters  also/'  who  were  tenants  for  life,  it  was  con- 
sidered doubtful  whether  the  power  could  be  exercised 
after  the  death  of  a  daughter.    Sykes  v.  Sheard,  33  B. 
114  ;  2  D.  J.  &  S.  6. 
Power  of        It  appears  to  be  clear,  that  where  a  reversion  is  settled 

Bale  over 

reversion,  for  life  with  remainders,  and  a  power  of  sale  is  given  to 
trustees,  the  power  of  sale  may  be  exercised  before  the 
property  falls  into  possession.  Clark  v.  Seymour,  7  Sim. 
67  ;  Blackivood  v.  Boi^^owes,  4  Dru.  &  War.  441,  468. 

If  the  reversion  is  only  to  be  sold  with  the  coasent  of 
the  person  in  possession  under  the  will,  the  property  may 
be  sold  if  the  person  in  possession  surrenders  his  life  in- 
terest to  the  person  entitled  under  the  will  Truell  v. 
Tyaaon,  21  B.  437  ;  see  OUea  v.  Homer,  15  SinL  359. 

Sale  at  a        A  trustee  for  sale  cannot  contract  to  sell  at  a  future  time 

date.         at  a  price  now  fixed.     Clay  v.  Riiffm^d,  5  De  G.  &  S.  768. 

Sale  of  Trustees  with  a  power  of  sale  may  join  with  the  owner 

several 

properties  of  another   property  in  selling  both  properties,   if  such 
oge   er.    ^    modc    of     Sale    is    beneficial ;     but    the    purchase- 
money  must  be  apportioned  before  the  completion  of  the 
purchase.     Cavendish  v.  Cavendish,  10  Ch.  319 ;  Morris  v. 
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Debenham,  2  Ch.  D.  540 ;  In  re  Cooper  &  Allen,  4  Ch.  D. 
802,  where  Rede  v.  OaJces,  4  D.  J.  &  S.  505,  is  explained. 

A  power  of  sale  is  spent  as  soon  as  the  interests  under  the  Where 
instrument  have  become  vested  in  persons  able  to  dispose  aaiJat  an 
of  them  absolutely.    Lantsbery  v.  Collier,  2  K.  &;  J.  718  ;  ®^^' 
WooUey  v.  Jenkins,  23  B.  53,  affirmed  3  Jur.  N.  S.  321 ; 
Peters  v.  Lewea  &  East  Ch^instead  Ry.  Co,,  50  L.  J.  Ch.  172. 

For  the  purpose  of  determining,  whether  the  interests  Limita- 
have  become  absolutely  vested,  limitations  created  under  a  created 
special  power  of  appointment  are  to  be  considered,  as  if  ^^^^^ 
they  had  been  inserted  in  the  original  instrument.    In  re  power. 
Brown's  Settlement,  10  Eq.  349. 

The  fact  that  a  jointure  secured  by   a  term  remains  Existence 
charged^  and  that  the  widow  has  power  to  charge  a  sum  of  ^  J^^***"^®* 
money  on  the  estate,  will  not  keep  the  power  of  sale  alive. 
WooUey  v.  J&nkms,  23  B.  53 ;  Wheate  v.  Hall,  17  Ves.  86. 

If  the  property  is  devised  in  moieties,  the  fact  that  the  Vesting 
trusts  of  one  moiety  have  come  to  an  end  will  not  put  an  Moiety 
end  to  the  power  of  sale,  if  the  trusts  of  the  other  moiety 
are  subsisting,  unless  the  power  is  limited  to  property 
subject  to  continuing  trusts.     Trower  v.  KnighUey,  6  Mad. 
134  ;  Wood  v.  White,  4  M.  &  Cr.  460. 

A  power  of  selling  for  a  particular  purpose  only,  such  Power  to 
as  payment  of  debts,  is,  of  course,  at  an  end  if  the  purpose  ^tisfied 
is  satisfied.     Carlyon  v.  TruscoU,  20  Eq.  348.  purpose. 

Trustees  will  not  be  compelled  to  sell,  if  they  honestly 
think  that  no  case  for  a  sale  has  arisen.  Marqwis  of 
Camden  v.  Murray,  50  L.  J.  Ch.  282. 

The  fact  that  an  action  has  been  commenced  to  execute  SnspexiBion 
the  trusts  of  the  will  would  not  prevent  the  trustees  from  ^f  £de.^^ 
exercising  a  power  of  sale  if  they  are  willing  to  do  so,  though 
a  prudent  trustee  would  not  sell  without  the  sanction  of  the 
Court.  It  may  be  advisable  for  the  purchaser  not  to  com- 
plete without  notice  to  the  plaintiffs  in  the  action.  Cafe 
V.  Bent,  3  Ha.  245,  249 ;  Tv/mer  v.  TWrier,  30  B.  414. 
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The  case  of  Walker  v.  SniaUiuood,  Amb.  676,  is  no  autho- 
rity to  the  contrary.     See,  however,  Lewin  on  Trusts,  374. 
After  judgment  the  powers  of  the  trustees  can  only  be 
exercised  under  the  sanction  of  the  Court     Bethell  v. 
Abrahaniy  17  Eq.  24. 
Penons  to      A  difficulty  sometimes  arises,  where  there  is  a  direction 
powOT^ot  ^  ^^^  ^^^  testator's  land,  but  the  persons  to  carry  out  the 
"^•™®^      sale  are  not  mentioned. 

Ezecuton  In  such  cases,  if  the  purpose  of  the  sale  is  to  pay  debts, 
if  object  of  the  executor  is  the  person  to  sell.  Anon.  3  Dyer,  371  b ; 
S/debtli.  ^^^^  ^-  Wilder,  1  Atk.  420;  Forbes  v.  Peacock,  11  M.  & 

W.  630 ;  see  Eooper  v.  Strutton,  12  W.  R.  367. 
Proceeds        The  same  is  the  case,  if  the  proceeds  of  sale  are  to  be 
mixed        divided  with  the  personalty  in  certain  shares,  though  there 
w^t^'"   may  be  no  charge  of  debts.     Tylden  v.  Eyde,  2  S.  &  St 
238;  Ward  v.  Devon,  cit.  11  Sm.  160;  Forbes  v.  Pea^cock, 
11  M.  &  W.  630;  1  Ph.  717. 
Direction  %   But  a  mere  direction  to  sell  lands  and  divide  the  pro- 
divide,       ceeds,  where  they  are  not  mixed  with  the  personalty,  or  a 
direction  in  certain  events  to  sell  lands  which  are  directly 
devised,  gives  the  executors  no  power  of  sale.     BenOiam 
V.  WilUtdre,  4  Mad.  44 ;  Patton  v.  RandaU,  1  J.  &  W. 
189 ;  Allum  v.  Fiyer,  3  Q.  B.  442 ;  Curtis  v.  Fidbrook, 
8  Ha.  25,  278  ;  Haydon  v.  Wood,  ib.  279.     See,  however, 
Lockton  V.  Lockton,  1  Ch.  C.  179. 
Power  of        The  question,  whether  a  charge  of  debts  on  land  gives 
plied  from  ^^^  executors  a  power  of  sale  has  become  of  small  import- 
charge  of    ance  since  Lord  St.  Leonards'  Act,  22  &  23  Vict  c.  35, 

debts.  ^  ^  ...  . 

8s.  14—18,  which  applies  to  wills  coming  into  operation 

after  the  13th  August,  1859. 
Lord  St.         Sections  14  and  16  in  effect  enact,  that  devisees  in  trust 
Act,  sees,   of  the  testator  s  whole  interest  in  real  estate  charged  with 
14, 16,  and  Jq})^  gr  legacies,  no  provision  being  made  for  the  raising 

such  debts  or  legaciei^  may  raise  the  same  by  sale  or 

mortgage,  and  where  the  estate  subject  to  the  chaige  is 
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not  devised  to  trustees  for  the  testator's  whole  interest,  the 
executors  have  a  similar  power  of  raising  the  amount. 

The  16th  section  does  not  enable  an  administrator  to 
sell.    In  re  Clay  £  Tetley,  16  Ch.  D.  3. 

Section  18  declares  that  the  said  sections  of  the  Act 
shall  not  extend  to  a  (beneficial)  devise  to  any  person  or 
persons  in  fee  or  in  tail,  or  for  the  testator's  whole  estate 
and  interest  charged  with  debts  or  legacies,  nor  shall  they 
affect  the  power  of  any  such  devisee  or  devisees  to  sell  or 
mortgage,  as  he  or  they  may  by  law  now  do. 

In  cases  where  this  Act  does  not  apply  the  law  is  not  WiiN  not 

•  i»_r     1  .    X  wiihin 

in  a  very  satisfactory  state.  the  Act. 

1.  Where  debts  and  legacies  are  charged  on  land,  and  Devise  to 
the  land  is  devised  to  trustees  upon  trusts  not  including  i™^  ^h^ 
the  payment  of  debts,  the  trustees  and  not  the  executors  J®^'  *^"  * 

^  "^  ^  general 

are  apparently  the  persons  to  sell  and  receive  the  purchase  charge  of 
money.     Shaw  v.  Barrer,  1  Kee.  559;  Ball  v.  Harris^ 
4  M.  &  Or.  264  ;  StroughUL  v.  Anstey,  1  D.  M.  &  G.  647; 
Sabin  v.  Heape,  27  B.  553 ;  Hodkinson  v.  Quinn,  1  J. 
&  H.  303. 

In  such  a  case  the  fact  that  the  trustees  take  only  an 
estate  pur  autre  vie,  the  use  in  remainder  being  executed 
by  the  effect  of  the  Statute  of  Uses,  will  not  affect  their 
power  to  sell  in  order  to  raise  the  charge.  Eidaforth  v. 
Aimdead,  2  K.  &  J.  333. 

2.  When  there  is  a  charge  of  debts  and  legacies  on  land.  Beneficial 
and  the  land  is  devised  beneficially,  expressly  subject  to  j©cVto™ 
the  charge,  to  a  person  who  is  one  of  several  executors,  he  d®^*"*^  a 
can  sell  and  pass  the  legal  estate.     Colyer  v.  Finch,  5  H.  who  is  also 
L.  905  ;  Cor88€r  v.  CaHvmght,  8  Ch.  971;  L.  R  7  H.  L.  *''^*^'' 
731. 

3.  And  the  case  would  apparently  be  the  same  where  Similar 

devise  to 

the  devisee,  who  takes  subject  to  the  express  charge,  is  person  not 
not  an  executor.     See  Corsser  v.  CaHwriffht,  8  Ch.  971,  ®''^**''- 
975. 


■ale. 
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Whether        4.  When  there  is  a  charge  of  debts  and  legacies  on 

a  general 

charge  of  land,  and  the  land  is  beneficially  devised  or  not  devised  at 
luid  givea  *^»  ®^  ^^  there  is  a  difficulty  how  the  charge  is  to  be 
the  exe-     enforced,  it  would  seem  that  primd  facie  the  executor 

cutor  a  . 

power  of  has  no  power  to  sell  the  land.  This  is  the  result  both 
of  the  general  principle  of  the  cases  and  of  the  only 
authority  where  the  exact  point  arose  for  decision.  Doe  v. 
Hughes,  6  Ex.  223 :  see  Ooslvng  v.  Carter,  1  CJoU.  644. 

On  the  other  hand  an  intention  may  be  collected  from 
the  will,  that  the  executor,  and  not  the  devisee,  was  in- 
tended to  enforce  the  charge,  in  which  case  the  power  of 
sale  would  include  the  power  of  passing  the  legal  estate 
as  well. 

Thus,  if  the  land  is  devised  for  life  with  contingent 
remainders  over,  it  is  clear  that  the  devisees  cannot  make 
a  good  title ;  yet^  on  the  other  hand,  the  charge  must  be 
raised  at  once,  and  therefore  a  power  of  sale  is  implied 
in  the  executor.  Robinson  v.  LovxUer,  5  D.  M.  &  O. 
275. 

Where  a  testator  directs  his  debts  to  be  paid  by  his 
executors,  and  charges  them  on  his  real  estate,  a  power  of 
sale  by  implication  will  not  be  given  to  an  administrator. 
In  re  Clay  &  Tetley,  16  Ch.  D.  3. 

The  above  seems  to  be  the  effect  of  the  actual  decisions 
on  this  vexed  point  Lord  Romilly,  however,  in  numerous 
cases,  has  given  his  opinion  that  a  charge  of  debts  on 
land,  where  the  land  is  beneficially  devised,  gives  the 
executors  an  implied  power  of  sale. 

It  may,  perhaps,  be  doubted  whether  the  cases  expressed 
to  be  decided  by  him  on  this  ground  may  not  be  supported 
upon  other  principles ;  see  the  cases  already  cited.  Wrigley 
V.  Sykes,  21  B.  337,  might,  perhaps,  be  upheld  on  the 
ground  that  an  express  trust  to  pay  debts  and  legacies  was 
imposed  upon  the  executors,  who  were  also  devisees  subject 
to  a  term. 
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At  the  same  time  it  must  be  admitted  that  that  case  is  a 
strong  authority  for  the  proposition  that  a  mere  charge  of 
debts  gives  the  executors  a  power  of  sale  over  realty ;  sec, 
too,  BoUon  V.  Stcmmard,  4  Jur.  N.  S.  576.  But  in  all  pro- 
bability a  court  even  of  co-ordinate  jurisdiction  would  find 
no  difficulty  in  declining  to  follow  Wrigley  v.  Sykes  on  the 
authority  of  Doe  v.  Hughes,  unless  it  were  possible  to 
confine  the  decision  in  the  latter  case  to  the  mere  ques- 
tion of  the  legal  estate,  which,  however,  would  be  contrary 
to  the  express  terms  of  the  judgments  delivered. 

For  the  opinions  of  the  text-writers  on  this  subject,  see 
Sugd.  V.  &  P.  13th  ed.  545 ;  Pow.  121—2 ;  Williams  on 
Real  Assets,  ch.  vi.  p.  77 ;  Davidson's  Conv.  vol.  ii.  989  n. ; 
Dart.  V.  &  P.  619,  seq. ;  Lewin  on  Trusts,  402,  seq, ;  Hayes 
&  Jarman's  Cone.  Prec.  564 ;  Farwell  on  Powers,  57 ; 
Shelford's  Real  Property  Statutes,  484 ;  Godefroi  on 
Trustees,  127. 

There  can  be  no  reasonable  doubt,  that  a  power  to  H-  Power 

to  mort- 

mortgage  authorises  a  mortgage  with  power  of  sale.     By  gage. 
23  &  24  Vict.  c.  145,  s.  11,  a  power  of  sale  is  expressly 
given  to  mortgagees.    In  re  Chawner's  Will,  8  Eq.  569, 
overruling  Clark  v.  Royal  Panopticon,  4  Dr.  26. 

Under  a  power  to  raise  a  sum  by  way  of  mortgage,  the 
costs  of  effecting  the  security  may  be  raised.  Armstrong 
V.  Ai*m8ftrong,  18  Eq.  541. 

By  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  23,  a  ni. 

Power  of 

power  of  giving  receipts  is  conferred  upon  all  persons,  to  girag 
whom  any  purchase  or  mortgage  money  shaU  be  payable  ^"^ 
upon  any  express  or  implied  trust,  unless  the  contrary  shall 
be  expressly  declared  by  the  instrument  creating  the  trust. 
The  latter  words  of  the  section  appear  to  show  that  it  is 
intended  to  apply  only  to  instruments  executed  after  the 
passing  of  the  Act,  the  13th  August,  1859  (see  Prideaux 
Conv.  vol.  ii.  118;  Lewin,  p.  394;  but  see  Bermett  v, 
Lytton,  2  J.  &  H.  158. 
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LordOran-     By  Lord  Cranworth's  Act,  23  &  24  Vict  c.  145,  s.  20, 

worths  ... 

Act.  y^hich  applies  to  wills  executed  or  coulirmed  after  the  28th 

August,  1860,  trustees  are  empowered  to  give  receipts  for 
any  money  payable  to  them  by  reason  or  in  exercise  of 
any  trusts  or  powers  reposed  or  vested  in  them. 

The  old  law  upon  the  question,  in  what  cases  a  power 
of  giving  receipts  is  to  be  implied,  is  now  of  little  im- 
portance. See  Qodefroi  on  Trustees,  125;  Elliot  v.  Merry^ 
man,  1  Wh.  &  T.  L.  C.  64. 

Effect  of        It  may  be  noticed  here,  that  it  was  clearly  settled,  that  a 

debtd.  power  of  giving  receipts  is  to  be  implied  from  a  charge  of 
debts,  whether  in  fact  any  debts  exist  at  the  testator's 
death  or  not.     Forbes  v.  Peacock,  1  Ph.  717. 

Receipt  by  It  would  seem  that  trustees  entitled  to  receive  money 
may  authorise  an  agent  to  receive  it  for  them.  The  con- 
trary view  would  cause  such  practical  inconvenience,  that 
it  is  hardly  likely  to  be  adopted  by  the  Courts.  Hope  v. 
LiddeU,  21  B.,  p.  202 ;  Robertson  v.  Armstrong,  28  B. 
123 ;  see,  however,  Dart,  657  ;  Lewin,  413. 

In  the  two  cases  above  cited  the  person  paying  the 
money  to  the  agent  received  a  receipt  from  the  trustees ; 
but  it  would  seem  that  a  receipt,  signed  by  the  agent 
under  a  power  of  attorney  from  the  trustees,  would  be  a 
valid  discharge  to  the  person  paying  the  money. 

IV.  Exe-  An  executor  may  sell  or  mortgage  any  part  of  the  testator's 
power'of  personal  assets.  Earl  Vane  v.  Rigden,  5  Cb.  663 ;  Cruik- 
^^         diank  v.  Duffin,  13  Eq.  555  ;  Ben^  v.  Gribbons,  8  Ch.  747. 

An  administrator  durante  minore  aiate  has  the  same 
power  of  selling  personal  property  as  an  executor.  In  re 
Cope,  16  Ch.  D.  49 ;  not  following  In  re  Robinson,  3  L.  R. 
Ir.  429. 

Debts  contracted  by  an  executor,  though  for  the  pur- 
poses of  the  estate,  are  the  executor's  debts,  and  cannot  be 
proved  against  the  estate.     Fa/rhaU  v.  Farkall,  7  Ch.  123. 

V.  Con-        Where  there  is  a  trust  for  conversion  unauthorised 

verrion  of 
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securities  should,  as  a  general  rule,  be  sold   within  aP«"<;'»*^<y 

withiii  a 

year  from  the  death.    Bate  v.  Hooper,  5  D.  M.  &  G.  338  ;  year. 
Huglies  v.  Empson,  22  B.  181. 

But  executors,  who  boTid  fide  postpone  the  sale  of  Where 
securities  of  fluctuating  value,  upon  which  there  is  nOmeDtof 
liability,  wiU  not  be  liable  for  a  loss.    BuHon  v.  Bw^ton,  ^^^"^ 
1  M.  &  Cr.  80  ;  Marsden  v.  Kent,  5  Ch.  D.  598. 

Shares,  upon  which  there  is  an  unlimited  liability, 
ought  to  be  sold  within  the  year  under  a  direction  to 
convert.  Gh^aybuim  v.  Clarkson,  3  Ch.  605  ;  ScvZthorpe 
V.  Tipper,  13  Eq.  232. 

If  there  is  a  discretionary  trust  to   convert,  trustees  niBcre- 
bond  fide  exercising  their  discretion  will  not  be  liable  for  i^^ 
not  selling  shares  upon  which  the  liability  is  unlimited. 
In  re  Norrington  ;  Brindley  v.  Partridge,  13  Ch.  D.  655. 

The  cases  upon  investment  will  be  found  collected  in  vi.  In- 
Godefroi  on  Trustees,  131 ;  Lewin,  270 ;  Dunning  Prec. 
104^—108. 

Under  the  common  power  of  investing  with  consent  a 
previous  consent  is  necessary,  and  it  must  be  given  at  the 
time  of  the  investment,  and  cannot  be  given  by  anticipa- 
tion. Batenian  v.  Davis,  3  Mad.  98 ;  Child  v.  Child, 
20  B.  50. 

If  the  consent  is  to  be  signified  by  deed,  the  deed  may 
be  executed  after  the  exercise  of  the  power,  if  consent  has 
been  previously  given.    Offen  v.  Hamutn,  1  D.  F.  &  J.  253. 

Trustees  cannot  in  the  absence  of  express  powers  grant  viT. 
leases.    In  re  Shaw* a  Trusts,   12   Eq.   124,   overruling  j^^J^  ** 
NayloT  V.  Amitt,  1  R.  &  M.  501. 

An  executor  can  make  a  lease,  but  if  impugned  by  a  Lease  by 
beneficiary  it  would  lie  upon  the  executor  and  lessee  to  ®^®®"*°'- 
show  that  it  was  made  in  a  due  course  of  administration. 
Keating  v.  Keating,  LI.  &  G.  t.  Sug.  133. 

If  an  executor  makes  a  lease  giving  the  lessee  an  option  l^^Me  with 

_  /•      T       .         1  x«       X  1  option  to 

to  purchase  at  a  fixed  price,  the  option  to  purchase  cannot  pmchase. 
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be  exercised  against  the  beneficiaries.     Oceanic  Steam, 

Navigation  Go.  v.  Sutherberry,  16  Ch,  D.  236. 
Lease  of         In  the  absence  of  any  special  circumstances  trustees  of 
properties,  contiguous  estates  held  upon  different  trusts  cannot  make 

a  lease  of  both  estates  under  one  demise.    Tolson  v.  Sheard, 

5  Ch.  D.  10. 
Power  to        A  power  to  lease  after  the  death  of  a  tenant  for  life 

lease  not 

ftcceler-  cannot  be  exercised  before  his  death,  though  the  life  estate 

*  may  be  surrendered.     Coxe  v.  Day,  13  East,  118. 

VIII.  Executors   or  trustees  cannot  carry  on  the  testator's 

on  busi-  business  without  express  authority  to  do  so.     Travis  v. 


MilTie,  9  Ha.  142  ;  Kirhman  v.  Booth,  11  B.  273. 
What  A  direction  to  carry  on   the  testator's   business   only 

may  be      authorises  the  employment  in  the  business  of  the  capital, 
employed  y^jjj^jj  ^^  testator  himself  employed  in  the  business  at  his 

decease.    M'NeiUie  v.  Acton,  4  D.  M.  &  O.  744. 

An  authority  to  trustees  to  carry  on  the  business  does  not 

authorise  two  out  of  three  trustees  to  carry  it  on.   Ex  parte 

Butcher;  In  re  MeUor,  13  Ch.  D.  465. 
Eflfect  of        If  the  executor  has  power  to  carry  on  the  testator's 
toam^on  l>usiness,  the  debts  incurred  are  primarily  the  debts  of  the 
businesB.    executor,  but  the  executor  is  entitled  to  be  indemnified 

out  of  the  estate  to  the  extent  of  the  assets  authorised  by 

the  will  to  be  employed  in  trade. 

If  the  executor  is  insolvent  the  creditors  are  entitled  to 

stand  in  his  place  against  the  assets  of  the  testator.    Ex 

parte  Garland,  10  Ves.  110  ;  Ex  parte  Richardson,  Buck. 

202 ;  3  Mad.  138 ;  Scott  v.  Izon,  34  B.  434  ;  M'NeiUie  v. 

Acton,  4  D.  M.  &  G.  744 ;   Owen  v.  Delaviere,  15  Eq. 

134;  Hall  v.  Fennell,  I.  R.  9  Eq.  406,  615 ;  Fairland  v. 

Percy,  3  P.  &  D.  217. 

The  creditors  are  only  entitled  to  stand  in  the  place  of 

the  executor,  and  are  subject  to  all  equities  subsisting 

between  him  and  the  estate.    In  re  Johnson;  Shearman 

V.  Robinson,  15  Ch,  D.  548. 
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If  the  business  is  carried  on  without  authority  by  the  Righte  <rf 

creditors 

executor  of  a  deceased  partner,  the  assets  which  remain  where 
in  specie  are  applicable  towards  payment  of  the  creditors  cS'JIdon 
of  the  old  firm,  and  the  doctrine  of  order  and  disposition  ^*^^L. 
does  not  apply.    Ex  parte  Butcher;  In  re  MeUor,  13  CL 
D.  465. 

If  a  tenant  for  life  is  allowed  to  carry  on  the  testator's  Tenant  for 
business  without  authority,  but  the  financial  part  of  the  ing  on 
business  is  carried  on  through  an  account  in  the  name  of  ^**^^™* 
the  executors,  creditors  of  the  tenant  for  life  are  entitled 
to  his  life  interest  only  in  the  stock  of  the  testator  remain- 
ing in  specie,  or  in  stock  replacing  the  original  stock. 
Ex  parte  Barber;  In  re  Onslow,  28  W.  R.  522. 

On  the  other  hand,  if  an  executor,  who  is  also  residuary 
legatee,  carries  on  the  business  without  authority  the 
assets  belong  to  the  creditors  of  the  executor.  In  re  Fells; 
Ex  parte  Andrews,  4  Ch.  D.  509. 

Under  the  statutory  power  of  maintenance  conferred  on  IX.  Power 

of  mun- 

trustees  by  23  &  24  Vict.  c.  145,  s.  26,  it  would  seem  that  tenance. 
trustees  might  apply  money  towards  the  maintenance  of 
infants,  irrespective  of  the  question  whether  there  is  any 
other  fiind  aj^licablo  for  the  purpose,  or  whether  the 
&ther  is  able  to  maintain  them.  See  Cvlbertson  v.  Wood, 
I,  R  5  Eq.  23 ;  see,  too,  p.  140,  ante. 

If  the  will  expressly  directs  maintenance  notwithstand-  Discretion 
ing  the  ability  of  the  father  to  maintain  the  children,  or  interfered 
the  trustees  have  an  absolute  and  uncontrolled  discretion,  ^^' 
the  Court  will  not,  as  a  rule,  interfere  with  the  discretion 
of  the  tnistees.    Brophy  v.  Bellamy,  8  Ch.  798  ;  Oisborne 
V.  Gisbome,  2  App.  C.  300 ;  Talcyr  v.  Brooks,  10  Ch.  D.  273. 

But  if  a  discretion  and  no  more  is  given  to  the  trustees, 
the  Court  will  control  the  tiiistees,  if  the  discretion  is  not 
soundly  exercised.  In  re  Hodges;  Davey  v.  Ward,  7 
Ch.  D.  754 ;  In  re  Roper's  Trust,  11  Ch.  D.  272.  See 
Wamford  v.  Heyl,  20  Eq.  321. 
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Upon 
what 
principle 
trustees 
should 
allow 
mainte- 
nance. 


Mainte- 
nance 
includes 
education. 

Sums  ex- 
pended 
without 
authority. 


When 
father 
entitled 
to  past 
income. 


Kule  in 
man  iage 
settle - 
meuts. 


If  the  statutory  powers  are  not  applicable,  and  the  will 
contains  a  simple  power  of  maintenance,  it  would  seem 
that  trustees  ought  to  apply  money  to  maintenance  only 
upon  the  principles  followed  by  the  Court. 

That  is  to  say,  they  ought  to  allow  maintenance  only 
if  the  father  is  not  able  to  maintain  the  infants.  Hughes 
V.  Hughes,  1  B.  C.  C.  387 ;  Liwknow  v.  Broum,  12  Jur. 
1017. 

Of  course  if  the  interest  is  expressly  given  to  the  father 
for  maintenance  this  rule  does  not  apply. 

Nor  does  it  apply  where  some  of  the  children  are 
excluded  from  a  share  in  the  fund,  so  that  to  refuse  main- 
tenance would  be  to  diminish  the  fund  the  father  has  for 
children  unprovided  for.     Hoate  v.  Pratt,  3  Ves.  730. 

Under  a  power  to  apply  money  towards  the  maintenance 
or  support  of  infants,  sums  may  be  expended  in  education. 
In  re  Breed's  WUl,  1  Ch.  D.  227. 

A  trustee,  who  has  without  authority  expended  sums  for 
the  maintenance  of  an  infant,  will  be  allowed  all  such  sums 
as  the  Court  would  have  authorised  if  it  had  been  applied 
to.    Brown  v.  Smith,  10  Ch.  D.  377. 

Where  a  father  has  maintained  his  childfen,  he  will  not 
be  entitled  to  past  income,  which  might  have  been  applied 
by  trustees  towards  their  maintenance,  if  the  income  is 
given  by  the  bounty  of  a  testator.  In  re  Kemson's 
Ti^ata,  12  Eq.  422. 

In  the  case  of  a  marriage  settlement  the  rule  is  different. 
If  there  is  a  trust  to  apply  income  for  maiutenance,  the 
trustees  having  only  a  discretion  as  to  the  amount,  an  in- 
quiry will  be  directed  as  to  how  much  should  have  been 
applied,  and  to  this  the  father  will  be  entitled.  Mundyv. 
Earl  Howe,  4  B.  C.  C.  223;  Meacher  v.  Young.  2  M.  &  K. 
490 ;  Stocken  v.  Stocken,  4  M.  &  Cr.  95  ;  Ranaonie  v. 
Burgess,  3  Eq.  773. 

This  principle  does  not  apply  to  marriage  settlements 
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which  contain  only  a  power  to  maintain.  Thompson  v. 
Qriffin,  O.  &  P.  317. 

It  seems  that  accumulations  of  income  may  be  applied 
in  subsequent  years  without  express  authority.  Edwards 
V.  Orove,  2  D.  F.  &  J.  210. 

Powers  of  advancement  are  not,  in  the  absence  of  express  X.  Power 

OI  ftQV&IlC6~ 

words,  to  be  confined  to  minority.     Clarke  v.  Hogg,  19  ment. 
W.  R.  617. 

A  power  of  advancement  would  not  justify  the  payment 
of  a  sum  to  a  beneficiary  merely  to  put  into  his  own  pocket. 
But  it  would  justify  the  payment  of  a  sum  for  the  purpose 
of  making  a  settlement  on  the  family  of  the  beneficiary 
if  he  has  no  property  producing  income.  Roper  Curzon 
V.  Roper  Curzon,  11  Eq.  452. 

Such  a  power  would  not  justify  a  payment  to  the  husband  Payment 
of  a  beneficiary  without  some  security  for  the  repayment  bwid. 
of  the  amount.     Talhot  v.  Marshfield,  3  Ch.  622 ;  In  re 
Kershaw's  Trusts,  6  Eq.  322. 

A  power  to  apply  a  sum  for  the  preferment,  advance-  Payment 
ment,  or  otherwise  for  the  benefit  of  a  legatee  authorises 
the  payment  of  his  debts.     Lowther  v.  Bentinck,  19  Eq. 
166. 

An  indemnity  clause  providing  that  any  trustee  enabling  XL  In- 
his  co-trustee  to  receive  any  moneys  should  not  be  liable 
to  see  to  the  application  thereof  has  been  held  to  protect 
a  trustee  against  misappropriation  of  the  trust  fund  by 
his  co-trustee.  Wilkins  v.  Hogg,  3  Giflf.  116 ;  10  W.  R. 
47  ;  Pass  v.  Dundas,  29  W.  R.  332. 
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CHAPTER  XXXI. 

ABSOLUTE   INTERESTS   IN  PERSONALTY. 

I.  Bequests  of  Personalty  with  Words  of 

Limitation. 

Bequest  to  1.  It  is  clear  that  a  bequest  to  A.  and  his  executors, 
executors  or  to  A.  and  bis  representatives,  gives  A.  the  absolute 
BenuSiveB,  ^^^^''^st,  the  additional  words  being  merely  words  of  limi- 
tation. Lngar  v.  Harman,  1  Cox,  250 ;  Taylor  v.  Bever- 
ley, 1  Coll.  108  ;  Appleton  v.  Rowley,  8  Eq.  139. 
Bequest  to      So,  too,  a  gift  to  A  for  life,  and  then  to  his  executors 

A.  for  life  i     .    .  ,  .  ,  .  . 

and  then    or  administrators,  or  to  his  personal  representatives,  gives 

executors.  A  the  absolute  interest.    A.-O,  v.   MaUcin,  2  Ph.  64 ; 

Saberton  v.  Sheds,  1  R  &  My.  587 ;  Alger  v.  Parrot,  L.  R. 

3  Eq.  328 ;  Avem  v.  Lloyd,  5  Eq.  383 ;  Wirig  v.  Wing, 

24  W.  R  878. 

It  is  of  course  immaterial,  that  the  life  interest  is  de- 
terminable.    Wehh  V.  Sadler,  14  Eq.  533  ;  8  Ch.  419. 
In  what         If,  however,  the  gift  is  to  A  for  life,  and  then  to  his 

case  the 

executors    executors  or  administrators  for  their  own  use  and  benefit, 
fididiyf"*  they  will  take  beneficially.    Sanders  v.  Franks,  2  Mad. 
147  ;  WaUis  v.  Taylor,  8  Sim.  241. 

But  the  intention  that  the  executors  are  to  take  bene- 
ficially must  be  unmistakeably  plain.  Stocks  v.  Dodsley, 
1  Keen,  325. 

A  gift  to  A.  for  life  with  power  to  appoint  by  will  and 
in  default  of  appointment  to  his  executors  and  administra- 
tors, gives  an  absolute  interest  and  entitles  the  donee  to 
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immediate  payment^  and  it  is  apparently  not  necessary 
that  the  power  should  be  released.  DevaU  v.  JHckeria, 
9  Jur.  550  ;  Page  v.  Soper,  11  Ha.  321. 

2.  A  bequest  of  personalty  to  a  man  and  his  heirs  Bequeat  to 
would  no  doubt  pass  the  absolute  interest.  heim. 

So,  too,  a  bequest  to  A.  and  the  heirs  of  his  body  gives  Bequest  to 
A.  an  absolute  interest  in  personalty.  Leventhorpe  v,  beire^of^  * 
Aahbie,  EoUe's  Ab.  831,  pi.  1 ;  SecUe  v.  SeaU,  1  P.  W.  290.  ^^  ^y- 

It  seems  that  in  wills  before  the  Wills  Act,  if  the  gift  Bequest  to 
is  to  A.  for  life,  and  if  he  die  without  issue  over,  an  abso-  and  ^f  ho* 
lute  interest  will  not  be  given  to  A.  by  implication,  though  ^^^s.^i**^^ 

ouc  ii'Bue 

if  the  property  had  been  real  estate,  A.  would  have  taken  over  before 
an  estate  tail.    Procter  v.  Upton,  cit.  5  D.  M.  &  Q.  199  n, ;  Act. 
In  re  Banks'  Trust;   Ex  parte  HaviU,  2  K.  &  J.  387  ; 
see  A.'O.  v.  Bayley,  2  B.  C.  C.  553 ;  Chandless  v.  Price, 
3  Ves.  98  ;  Bodens  v.  Lord  Oalway,  2  Ed.  297. 
On  the  other  hand,  a  ffift  to  A.  for  life  and  then  to  the  Bequest  to 

.  1.         .  .  A.  f.rlife 

heirs  of  his  body,  and  if  he  die  without  issue  over,  gives  and  then 
A.  an  absolute  interest.     Bwtterfield  v.  Butterjieldf  1  Ves.  hein  of 
sen.    133;    Theebridge   v.    Kilbume,   2  Ves.    sea.   233;^^^J 
WiMama  v.  Lewis,  3  Dr.  669;  6  H.  L.  1013;  see,  too,  by  a  gift 

over 

EUon  V.  Eason,  19  Ves.  73 ;  Oarth  v.  Baldwin ,  2  Ves. 
sen.  646 ;  Tothill  v.  Pitt,  1  Mad.  488 ;  7  B.  P.  C.  453 ; 
Brovmcher  v.  Bagot,  19  Ves.  574 ;  1  Mer.  271. 

Of  course  if,  in  wills  before  the  Wills  Act,  the  gift  over 
upon  failure  of  issue  can  be  limited  to  failure  of  issue  at 
the  death  of  the  tenant  for  life,  a  prior  gift  to  A.  and  the 
heirs  of  his  body  gives  A.  an  interest  defeasible  upon 
failure  of  issue  at  his  death.  B/ea/i  v.  Sn^Jl,  2  Atk.  642  ; 
Hodgeson  v.  Bussey,  2  Atk.  89 ;  Paine  v.  Stratton,  2  Atk. 
647 ;  3  B.  P.  C.  257 ;  Feame,  C.  R.  494. 

In  these  cases  the  testator  has  shown  a  clear  mean- 
ing, that  the  property  should  go  in  a  course  of  devolution, 
till  there  is  an  exhaustion  of  heirs  of  the  body  ;  and,  as 
this  intention  cannot  be  carried  into  effect,  the  Court  gives 
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an  absolute  interest  in  personalty.    See  Ex  parte  Wynch, 
5  D.  M.  &  G.  188. 
In  what         But  if  such  an  intention  is  not  manifested,  it  seems 

cases  heirs  a 

of  the  that  the  Courts  will  be  unwilling  to  apply  the  rules  of 

be  Jw^rd  tenure  to  personal  estate,  and  it  must  be  collected  from 

of  limita-  ^^j^g  general  language  of  the  will,  whether  the  words  heirs 

bequests  and  heirs  of  the  body  are  intended  to  be  words  of  limi- 

since  the  .  , 

WiUs  Act.  tation  or  purchase. 

Thus,  if  the  bequest  is  to  A.  for  life,  and  after  her  de- 
cease to  her  heirs  as  she  shall  give  it  by  will,  and  if  she 
die  without  a  will  to  her  right  heirs  for  ever,  the  term 
right  heirs  is  equivalent  to  executors  and  administrators. 
Powell  V  Boggia,  35  B.  535. 

So  if  the  intention  is  to  create  a  succession  of  estates, 
as  in  a  gift  to  A.  for  life  and  after  his  decease  to  the  heirs 
male  of  his  body,  and  so  in  succession,  A.  takes  an  abso- 
lute interest.    Britton  v.  Twining,  3  Mer.  176 ;  see  Cleary'a 
Trust,  16  Jr.  Ch.  438  ;  Sparling  v.  Parker,  29  B.  450. 
Words  of        But  if  there  is  anything  to  show  that  the  heirs  were  to 
tion  super-  ^^^  by  purchase ;   if,  for  instance,  they  are  to  take  as 
m^^the    *^^^^^  ^°  common,  the  life  estate  will  not  be  enlarged, 
word  heirs  whether    there    is    a    gift    over    in  default   of  issue  or 

a  word  of 

purchiwe.    not.     Bvll  V.  Comberhock,  25  B.  640  ;  Jacobs  v.  Amyott, 
4  B.  C.  C.  542 ;  Jeaffreson's  Trust,  L.  R  2  Eq.  276. 

So,  too,  in  a  gift  to  A  for  life  with  a  direction  that  he 

was  to  have  no  power  over  the  property  beyond  its  legal 

vestment  for  conveyance,   &c.,  and   after  his  decease  to 

his  heirs,  A  took  only  a  life  interest  in  the  personalty, 

though  he  took  the  realty  in  fee.     Herrick  v.  Franklin,  6 

Eq.  593 ;  see  ComfoH  v.  Brown,  10  Ch.  D.  146. 

Whether        The  better  opinion  seems  noT7  to  be,  that  the  Court  will 

construe-    i^^t  shrink  from  giving  a  diflferent   construction   to   the 

be  ado^^ted  ^^^^^  heirs  and  heirs  of  the  body  as  regards  realty  and 

as  regards  personalty,   though    given    together  in   the  same  clause. 

realty  and 

personalty  Herrick  V.  Franklin,  supra. 
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3.  The    word   issue    is    less   "mysteriously  inflexible"  ^'^e^^^^y 

•^  "^         .  .are  given 

than  the  words  heirs  of  the  body,  and  therefore  in  a  gift  together. 
of  personalty  to  A.  and  his  issue  it  may  be  a  word  of 
limitation  or  of  purchase,  in  which  latter  case  the  same 
question  arises  as  in  gifts  to  A.  and  his  children,  whether 
A.  and  the  issue  take  jointly  or  whether  the  issue  take 
subject  to  a  life  interest  in  A. 

a.  Prvmd  fade  it  seems  a  gift  of  personalty  to  A  and  Bequests 
his  issue,  as  it  would  give  A  an  estate  tail  in  realty,  gives  gon  and 
him  an  absolute  interest  in  personalty.     This  seems  clear,      ^^^ 
when  there  is  a  gift  over  in  default  of  issue,  for  the  limi- 
tation over  shows,  that  the  gift  is  meant  to  extend  to  all 
the  issue,  and  all  the  issue  might  not  be  capable  of  taking 
jointly  with  the   parent.    Lyon  v.  MicheU,  1  Mad.  467  ; 
Beaver  v.  Nowell,  25  B.  551  ;  Re  Andrews'  Will,  27  B. 
608;  Donn  v.  Penny,  1  Mer.  20;  19  Ves.  544  ;  Oibha  v. 
Tait,  8  Sim.  132. 

And  apparently  the  same  rule  will  hold  good  even 
where  there  is  no  gift  over.  Harvey  v.  ToweU,  7  Ha. 
231 ;  Samuel  v.  Samuel,  9  Jur.  222  ;  Prentice  v.  Brooke, 
6  L.  R  Ir.  435  ;  but  qucsre. 

The  case  is  stronger  in  favour  of  this  construction,  if  it 
is  a  gift  of  realty  and  personalty  together,  or  if  personalty 
is  directed  to  go  in  the  same  way  as  realty.  Parkin  v. 
Knight,  15  Sim.  83 ;  Tate  v.  Clarke,  1  B.  100. 

6.  If,  however,  there  is  any  evidence,  that  the  testator  in  what 
did  not  use  the  word  as  a  word  of  limitation,  by  the  use  ^Tbea** 
of  expressions  implying,  either  that  the  parent  and  issue  word  of 

*  *   •'      o'  ^  purchase. 

take  concurrently :  Clay  v.  Pennington,  7  Sim.  370  ;  Law 
v.  Thorp,  27  L.  J.  Ch.  649  ;  or  that  the  issue  take  after 
the  parent's  death  as  purchasers :  Lampley  v.  Blower,  3 
Atk.  396  ;  Parsons  v.  Coke,  4  Dr.  296  ;  or  that  they  are 
to  take  by  substitution,  by  directing,  for  instance,  that  the 
issue  are  to  take  per  stirpes:  Butter  v.  Ommaney,  4 
Russ.  70 ;  Pearson  v.  Stephen,  5  Bl.  N.  S.  203 ;   Dick  v. 
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Bequest! 
to  A.  for 
life  and 
then  to 
his  issue. 


Lcicy,  8  B.  214 ;  Re  Stanhope's  Trusts,  27  B.  201,  the 
issue  will  take  by  purchase. 

c.  If  the  gift  of  personalty  is  to  A.  for  life  and  then 
to  his  issue,  whether  there  is  a  gift  over  in  default  of  issue 
or  not,  A.  t€tkes  only  an  estate  for  life.  Knight  v.  EUis, 
2  Bro.  C.  C.  569  ;  Ex  parte  Wynch,  6  D.  M.  &  G.  188 ; 
Ooldney  v.  Crahh,  19  B.  338 ;  Foster  v.  Wybrants,  I.  R. 
11  Eq.  40. 

And  the  same  rule  applies  with  regard  to  the  personalty, 
where  real  and  personal  property  are  given  together,  unleas 
there  is  something  to  show  that  the  personalty  was  to  go 
in  the  same  manner  as  the  realty. 

"Except  in  a  case  where  the  personalty  is  either  quite 
subordinate  in  value  or  a  mere  adjunct  of  the  realty,  as, 
for  example,  a  leasehold  garden  held  together  with  a  free- 
hold house,  it  is  very  difficult  to  give  any  sound  logical 
reason  for  the  proposition,  that  an  intention  that  the  two 
kinds  of  property  should  go  together  ought  to  carry  the 
whole  in  accordance  with  the  rules  applicable  to  realty 
rather  than  with  those  which  would  apply  to  a  bequest  of 
personalty  alone."  Per  Lord  Hatherley,  Jackson  v.  Cal-^ 
veH,  IJ.  &  H.  235. 

But,  though  only  a  life  estate  may  be  given  to  the 
ancestor,  if  the  issue  are  to  take  successively  according  to 
seniority,  and  not  conjointly,  issue  will  be  treated  as  a 
word  of  limitation.     Jordan  v.  Lowe,  6  B.  350. 


II.  Gifts  of  the  Income  of  Property  Indefinitely. 


Gift  of 
kicome 
without 
more  is  a 


A  gift  of  the  income  of  property  to  a  person,  without 
limitation  as  to  time,  is  a  gift  of  the  capital,  where  no  other 
disposition  of  the  capital  is  made. 

This  is  the  case,  though  the  gift  may  be  to  the  separate 
use,  or  through  the  medium  of  a  trust.  Elton  v.  Shepherd, 
1   B.  C.  C.  532 ;  Phillips  v.  Chamberlayne,  4  Ves.  51 ; 
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Mawlings  v.  Jenninga,  13  Ves.  39 ;  Boosey  v.  Oardner,  e^^  of 
18  B.  471  ;  Haig  v.  Swvney,  1  S.  &  St.  487 ;  Humphrey  "^""^^^ 
V.  Hvmphreyy  1  Sim.  N.  S.  536  ;  Watkins  v,  Weston,  32 
B.  238;  3  D.  J.  &  S.  434 ;  Penny  v.  Pippin,  15  W.  R.  306. 

A  gift  of  income  during  widowhood  is  a  gift  for  life  or  Income 
during  widowhood ;  but  a  gift  of  income  to  a  legatee  so  ^^^. 
long  as  she  should  continue  single  and  unmarried  has  been  ^<^' 
held  to  be  an  absolute  interest  if  the  legatee  did  not 
marry.    Mishton  v.  Cobb,  5  M.  &  Cr.  145. 

In  the  same  way  a  gift  of  the  income  of  property,  with 
a  power  superadded  of  disposing  of  it  by  will,  is  an  absolute 
interest.  Southouse  v.  Bate,  16  B.  132  ;  Weale  v.  Ollive, 
32  B.  421. 

The  fact,  that  legacies  are  given  at  the  decease  of  the 
person,  to  whom  the  income  is  given  indefinitely,  will  only 
cut  down  the  absolute  interest  to  the  extent  of  the  legacies. 
Jennings  v.  Baily,  17  B.  118. 

Upon  similar  principles  a  gift  of  income  to  A.  for  life, 
and  then  to  B.  indefinitely,  gives  B.  the  absolute  interest 
Clough  V.  Wywns,  2  Mad.  18a 

But  a  gift  of  income  to  B.  and  C.  and  the  survivor  of  Contrary 
them  gives  them  only  life  interests.    Blann  v.  Bell,  2  D. 
M.  &  G.  775. 


III.    PaOPERTT  AND  PoWER. 

1.  A  gift  to  be  at  the  disposal  of  A  is  an  absolute  gift.  Gift  to  be 
Nowlan  v.  Walsh,  4  De  G.  &  S.  584  ;  Be  MaayweHs  Will,  ^^"of  a" 
24  B.  246  ;  Hoy  v.  Master,  6  Sim.  568  ;  KeUeU  v.  Kellett,  P««>» 

L.  R  3  H.  L.  160. 

The  same  construction  has  been  adopted  where  property 
has  been  directed  to  be  at  the  disposal  of  A.  by  will,  or 
after  his  death.  Robinson  v.  Dusgate,  2  Ver.  180; 
Hixon  V.  Oliver,  13  Ves.  108. 

2.  If  there  is  a  gift  to  A.  in  general  terms,  a  superadded  Eflfect  of  a 
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power  power  to  dispose  of  the  property  in  question  by  will,  or  at 
added  to  the  donee's  death,  does  not  cut  down  the  absolute  gift 
^absolute  ^^^^^^^^  y  5^g^  iQ  B  132  .  Wecde  v.  Ollive,  32  B.  421 ; 

Comber  v.  Oraham,  1  R  &  M.  450  ;  Be  MortlocMs  Trust, 
S  K.  &  J.  456.  See  HaUa  v.  Margerum,  3  Ves.  299  ;  and 
Bull  V.  Kingston,  1  Mer.  314. 

So  a  devise  of  lands  in  fee  to  the  intent  that  the  devisee 
may  enjoy  the  same  for  life  and  by  will  dispose  of  the  same, 
gives  the  devisee  the  fee.  Doe  d,  Herbert  v.  Thomas,  3 
A.  &  E.  123. 

And  even  a  superadded  power  to  dispose  of  the  property 
among  a  particular  class  will  not  cut  down  the  absolute 
interest  previously  given.  Howoiih  v.  Dewell,  29  B.  18  ; 
Brook  V.  Brook,  3  Sm.  &  G.  280 ;  Beeves  v.  Baker,  18  B.  372. 

Of  course  a  mere  power  to  dispose  of  property  among 

a  certain  class  gives  no  property  to  the  donee  of  the  power. 

Birch  V.  Wade,  3  V.  &  B.  198  ;  Blakeney  v.  Blakeney,  6 

Sim.  52.     See  Acheson  v.  Fair,  3  Dr.  &  War.  512. 

Effect  of  a      3.  But  if  the  gift  is  to  A.  for  life,  with  a  superadded 

power 

super-  power  to  dispose  of  the  whole  for  his  own  benefit,  A.  takes 
to  a  life  ^^V  *  ^^^^  interest  if  he  does  not  exercise  the  power, 
interest.  Archibald  v.  Wright,  9  Sim.  161 ;  Bradley  v.  WestcoU,  13 
Ves.  445 ;  Beith  v.  Seymour,  4  Buss.  263  ;  Scott  v.  Josselyn, 
26  B.  174;  Pennock  v.  Pennock,  13  Eq.  144;  In  re 
Stringer's  Estate  ;  Shaw  v.  Ford,  6  Ch.  D.l;  In  re  Thom- 
son's Estate ;  Herring  v.  Barrow,  14  Ch.  D.  263. 

In  such  a  case  the  presentation  of  a  petition  for  pay- 
ment  out  of  Court  amounts  to  an  appointment,  and  entitles 
the  legatee  absolutely.  Holloway  v.  Clarkson,  2  Ha. 
521 ;  Cambridge  v.  Bouse,  25  B.  574;  David's  Trusts, 
Johns.  495. 

And  when  the  tenant  for  life  has  power  to  go  to  the 
principal,  only  if  the  income  is  insufficient,  she  is  entitled 
only  to  so  much  of  the  capital  as  will  afford  a  suitable 
maintenance.    Be  PedroUi's  WiM,  27  B.  583. 
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rv.  Effect  of  Subsequent  Eestrictions  upon 

Absolute  Intebests. 

In  some  cases  there  is  an  absolute  gift  in  the  first  in- 
stance, out  of  which  particular  interests  are  subsequently 
carved.     In  such  cases  the  rule  is : — 

"  If  a  testator  leave  a  legacy  absolutely  as  regards  his  Absolute 
estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  ^^  ^^^ 
of  it  to  secure  certain  objects  for  the  benefit  of  the  legatee,  ^^^Jt   , 

•'  ^  ,  ,      particular 

upon  failure  of  such  objects  the  absolute  gift  prevails,  purpose 
But  if  there  be  no  absolute  gift  as  between  the  legatee  far  as 
and  the  estate,  but  particular  modes  of  enjoyment  aJ'Opo^do'^ 
prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  ^  **^^® 
forms  part  of  the  testator's  estate,  as  not  having  in  such 
event  been  given  away  from  it.     In  the  latter  case  the 
gift  is  only  for  a  particular  purpose ;  in  the  former  the 
purpose  is  the  benefit  of  the   legatee  as  to  the  whole 
amount  of  the  legacy,  and  the  directions  and  restrictions 
are  to  be  considered  as  applicable  to  a  sum  no  longer 
part  of  the  testator's  estate,  but  already  the  property  of 
the  legatee."     Per  Lord  Cottenham,  Laasence  v.  Tierney, 
1  Mac.  &  G.  551. 

Thus,  if  there  is  an  absolute  gift  by  a  will,  and  restric- 
tions are  imposed  upon  the  legatee's  enjoyment  by  a 
codicil,  the  absolute  gift  remains  so  far  as  the  restrictions 
do  not  extend.  Norman  v.  Kynaston,  3  D.  F.  &  J.  29  ; 
Wathma  v.  Weston,  3  D.  J.  &  S.  434. 

So  when  there  is  a  valid  appointment  to  objects  of  a 
power,  with  limitations  or  restrictions  which  are  beyond 
the  power,  the  invalid  restrictions  may  be  rejected.  Stephen 
V.  Oadsden,  20  B.  463;  Gerrard  v.  Butler,  ib.  541; 
ChurchiU  v.  Churchill^  5  Eq.  44 ;  Webb  v.  Sadler,  14  Eq. 
633  ;  8  Ch.  419. 

But  where  there  is  no  absolute  gift,  the  legatees  can 
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take  no  more  than  is  given  them.    Savage  v.  Tyers,  7 

CL  356. 
Wbatuan      The  diflSculty  in  these  cases  lies  in  ascertaimng^  whether 
gift  in  the  there  is  an  absolute  gift  in  the  first  instance  or  not    The 
instance,    question  is  whether  the  original  gift  is  qualified  by  the 

words  in  which  it  is  given :  Scawin  v.  Watson,  10  B.  200 ; 

Oompertz  v.  Oompeiiz,  2  Ph.  107 ;  Lassence  v.  Tiemey, 

1  Mac.  &  G.  551 ;  Harris  v.  Newton,  25  W.  R  228 ; 
46  L.  J.  Ch.  268;  or  whether  there  is  an  independent 
gift,  with  a  directioti  as  to  the  mode  of  its  enjoyment 
Campbell  v.  Brownrigg,  1  PL  301 ;   WhitteU  v.  Dudin, 

2  J.  &  W.  279 ;  WinckworOi  v.  WiTichworOi,  8  B.  576 ; 
Mayer  v.  Townshend,  3  B.  443  ;  McTear  v.  McDowell,  11 
Jr.  Ch.  338  ;  Welply  v.  Cormick,  16  Ir.  Ch.  74;  KelleU  v. 
KeUett,  L  R  3  H.  L.  160. 

Power  and      When  an  absolute  interest  is  cut  down  to  a  life  estate, 

trust. 

With  a  power  of  appointment  among  children,  this  does 
not  mean  that  the  absolute  interest  is  te  be  cut  down, 
only  if  the  donee  appoints,  but  if  there  are  children  the 
donee  is  bound  to  appoint  to  them.  Butler  v.  Qray,  5 
Ch.  26. 


V.  Gifts  Beneficial  or  in  Trust. 

On  the  question  whether  a  gift  is  beneficial  or  in  trust, 

the  cases  are  numerous     The  inclination  of  the  Courts  is 

not  to  construe  doubtful  words  into  a  declaration  of  trust, 

and  many  of  the  earlier  cases  in  which  a  trust  has  been 

held  to  be  created  would   probably  now   be   differently 

decided. 

Words  A.  A    gift  to   a   person  for   some   particular  purpose, 

to  create  a  whether  declared  or  not,  creates  a  trust.     Coiporation  of 

*'^^         Gloucester  v.  Wood,  3  Ha.  131 ;  1  H.  L.  272  ;  Aaton  v. 

Wood,  6  Eq.  419 ;  see  Barrs  v.  Fe^vkes,  2  H.  &  M.  60  ;  12 

W.  R  666 ;  13  W.  R.  987. 
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So,  too,  the  words  "to  the  intent"  create  a  trust. 
Raikes  v.  Ward,  1  Ha.  445. 

And  where  an  executrix  had  received  a  legacy  for  her 
trouble,  a  bequest  of  the  residue  to  her,  "  well  knowing 
that  she  will  make  a  good  use  and  dispose  of  it  in  a 
manner  in  accordance  with  my  views  and  wishes,"  was 
held  to  be  in  trust  Briggs  v.  Penny,  3  De  G.  &  Sm. 
525 ;  3  Mac.  &  G.  546 ;  Bernard  v.  MinskvU,  Johns.  276 ; 
see  Stead  v.  Mellor,  5  Ch.  D.  225. 

B.  The  cases  are  more  difficult,  where  the  intention  is  Precatoiy 
to  give  the  donee  a  beneficial  interest,  but  there  is  a 
recommendation  to  apply  the  property  for  the  benefit  of 
certain  objects.  In  such  cases  the  Court  will  imply  a 
trust  if  the  property  to  be  subject  to,  and  the  objects  to  be 
benefited  by,  the  implied  trust  are  sufficiently  certain. 

1.  It  must  be  clear  that  the  testator  intends  the  pro-  It  must  be 
perty  he  has  bequeathed,  or  some  part  of  it,  to  be  applied  property  is 
by  the  donee  for  the  purposes  of  the  trust  iwst^to^he 

a.  Therefore  mere  expressions  of  a  desire  that  the  donee  ^^i^t 
will  be  kind  to:  BuggiTis  v.  YaieSy  9  Mod.  122 ;  8  Vin. 
Ab.  72,  pL  27;  remember :  BardswM  v.  BardaweU,  9  Sim. 
319  ;  consider :  Sale  v.  Moore^  1  Sim.  534  ;  deal  justly  by : 
Pope  V.  Pope,  10  Sim.  1 ;  educate  and  provide  for : 
Maov/ib  V.  Whitbread,  17  B.  299  ;  Winch  v.  Bmtton,  14 
Sim.  379  ;  Fox  v.  Fox,  27  B.  301 ;  or  do  justice  to :  Ellis 

V.  Flli8,  23  W.  R.  382,  a  certain  class  of  persons  will 
raise  no  trust. 

b.  Though  some  property  may  be  mentioned  out  of 
which  the  trust  is  to  be  performed,  this  is  not  enough,  if 
it  is  not  clear  what  the  property  is ;  as  if  the  donee  is  re- 
quested to  give  "  whatever  she  can  transfer : "  I^int  v. 
Hughes,  6  B.  342 ;  or  the  bulk :  Palmer  v.  Simmonda,  2 
Dr.  221 ;  or  if  the  precatory  words  apply  not  only  to  the 
property  given  by  the  testator,  but  to  all  the  property  of 
the  legatee:  Eade  v.  Eade,  5  Mad.  118;  Lechmere  v.  Lavie, 
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2  M.  &  K  197;  PamaU  v.  Paniall,  9  Ch.  D.  96.    See 
Knight  v.  Boughton,  3  B.  148 ;  11  CI.  &  F.  513. 

0.  As  there  can  be  no  gift  over  of  what  a  legatee  does 
Dot  dispose  of,  so  no  trust  will  be  fixed  upon  it  Bland 
V.  Bland,  2  Cox,  349;  Wilson  v.  Major,  11  Ves.  205; 
Pushmvan  v.  FiUiter,  8  Ves.  7 ;  Cowvnan  v.  Harrison,  10 
Ha.  234  ;  Qreen  v.  Marsden,  1  Dr.  646. 
Reqaert  to      ^   Upon  similar  principles  a  request  that  a  particular 

employ  a  *  *  *  ^   *" 

person  as    person  may  be  employed  as  manager  or  receiver  of  the 
*^^  testator's  property  is  not  obligatory.     Shaw  v.  Lavjless,  5 

CI.  &  F.  129 ;  Finden  v.  Stephens,  2  Ph.  142. 

Though,  on  the  other  hand,  the  express  appointment 

by  the  testator  of  a  particular  person  as  agent  or  receiver 

will  have  efiect  given  to  it.     Hihhert  v.  Hihhert,  3  Mer. 

681 ;  Williams  v.  Corbet,  8  Sim.  349 ;  see  Belaney  v.  Kelly, 

19  W.  R  1171. 
The  2.  If  the  donee  has  a  wide  discretion  as  to  the  objects 

thelSiMt'  ^  ^  benefited,  so  that  it  is  uncertain  whom  the  testator 
must  be     meant,  the  Court  will  infer  that  precatory  words  were  not 

reasonably  .  t         »*■• 

certaiiL  intended  to  create  an  imperative  trust.  Bernard  v.  Mm- 
shvU,  Jo.  276,  287. 

a.  Thus,  where  there  is  absolute  power  of  disposal,  with 
a  confidence  expressed,  that  the  donee  will  dispose  of  the 
property  according  to  the  testator's  wishes,  where  none 
are  expressed,  there  is  no  trust  Bjeid  v.  Atkinson,  I.  R. 
5  Eq.  162,  373  ;  Creagh  v.  Murphy,  I.  R  7  Eq.  182. 

6.  Though  words  are  used,  such  as  "  family,** "  relations," 
or  "  heirs,"  to  which  the  Court  would  give  a  meaning  in  a 
direct  gift,  no  trust  will  be  implied  if  it  is  uncertain  what 
the  testator  meant  by  them.  Harland  v.  Trigg,  1  B.  C.  C. 
141 ;  Wright  v.  Atkyns,  17  Ves.  255 ;  1  V.  &  B.  313 ;  19 
Ves.  299;  T.  &  R  162;  Sug.  Prop.  388;  Williams  v. 
Williams,  1  Sim.  N.  S.  358 ;  Green  v.  Marsden,  1  Dr. 
646  ;  Meredith  v.  Heneage,  1  Sim.  542 ;  Oreene  v.  Gh^eene, 
I.  R.  3  Eq.  90,  629. 
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3.  No  trust  will  be  implied  from  precatory  words :  Precatory 

*  ...  words  may 

a.  Where  the  donee  may  at  his  discretion  apply  the  be  ex- 
property  to  other  purposes.    Lefroy  v.  Flood,  4  Ir.  Ch.  ^^t  to^ 
1 ;  Curtis  v.  Rippon,  5  Mad.  434 ;  Hoibae  v.  House,  23  W.  ]^  * 
R  22 ;  Ex  parte  Payne,  2  Y.  &  C.  Ex.  636. 

h.  Or  where  there  is  an  express  direction  that  the 
donee's  absolute  interest  is  not  to  be  curtailed.  Evskhn- 
son  V.  Bridge,  15  Jur.  738 ;  Eaton  v.  Watts,  1  Eq.  151. 

c.  Where  the  precatory  words  are  stated  not  to  be  obli- 
gatory. Y(ywag  v.  Martin,  2  Y.  &  C.  C.  582  ;  Shepherd  v. 
NoUidge,  2  J.  &  H.  766.  In  re  Bond ;  Cole  v.  Hawes, 
4  Ch.  D.  238. 

d.  Or  where  the  donee  is  to  take  free  and  unfettered. 
Meredith  v.  Heneage,  1  Sim.  542 ;  10  Pr.  306 ;  Hoy  y. 
Master,  6  Sim.  568  ;  White  v.  Briggs,  15  Sim.  33. 

4.  Where,  however,  there  is  sufficient  certainty  on  the  what 
points  already  mentioned,  a  trust  may  be  implied  from  ^fficienT 
any  of  the  following  expressions :  *^  '^^^  * 

•'  o        t  ^  precatory 

a.  Words  of  confidence,  such  as  "  trusting : "  Baker  v.  trust. 
Mosdey,  12  Jur.  740;  Irvime  v.  Sullivan,  8  Eq.  673; 
"  confiding : "  Griffiths  v.  Evan,  5  B.  241 ;  "  not  doubt- 
ing : "  Parsons  v.  Baker,  18  Vea  476 ;  "  firm  conviction : " 
Barnes  v.  Oramt,  26  L.  J.  Ch.  92. 

6.  Words  of  request  and  entreaty,  such  as  "  entreat : " 
Prevost  V.  Clarke,  2  Mad.  458;  "require  and  entreat:" 
Taylor  v.  George,  2  V.  &  B.  378  ;  "  wish  and  request : " 
FoLy  V.  Parry,  5  Sim.  138;  2  M.  &  K  138  ;  "dying 
request:"  Pierson  v.  Oamet,  2  B.  C.  C.  37,  226; 
"request:"  Fade  v.  Fade,  6  Mad.  118;  "beg:"  Corbet  v. 
Corbet,  I.  R.  7  Eq.  456 ;  "  dying  wish : "  Godfrey  v.  God- 
frey, 11  W.  R  554  ;  "last  wiU :"  Hinxman  v.  Poynder,  5 
Sim.  546 ;  "  wish  and  desire :  "  lAddard  v.  Liddard,  28  B. 
266  ;  see  Teasdale  v.  Braithvxiite,  5  Ch.  D.  630  ;  "  desire  > " 
Harding  v.  Glyn,  1  Atk.  469. 

c.  Even  words  of  advice  and  recommendation,  such  as 
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"advise:"  Parker  v.  Bolton,  6  L.  J.  Ch.  98;  "recom- 
mend : "  Titbets  v.  Tibbets,  19  Ves.  656 ;  Jac.  317 ;  Hor- 
wood  V.  West,  1  S.  &  St  387  ;  F(yrd  v.  Foider,  3  B.  146  ; 
Malim  v.  Keighley,  2  Ves.  jun,  333,  529. 

C.  As  to  the  interest  taken  by  the  donee  in  trust : 
DMnc-  1.  If  there  is  a  gift  subject  to  trusts,  the  donee  takes 

tweenft  whatever  is  not  required  for  the  performance  of  those 
f^^^  trusts.  Dcuwson  v.  Clarke,  15  Ves.  409;  18  Ves,  247; 
tnuu  and  Ring  v.  Denison,  1  V.  &  B.  261 ;  Fenton  v.  Hawkins,  9 
^Su.'*^  W.  R.  30() ;  Clarke  v.  Hilton,  L.  R  2  Eq.  810. 

2.  On  the  other  hand,  if  the  gift  is  upon  trust,  the 

donee  takes  the  whole  upon  trust  for  the  purposes  declared  ; 

or  for  the  heir  at  law  or  next  of  kin,  if  those  purposes 

fail,  or  are  not  exhaustive  or  not  declared.     Hdbart  v. 

Countess  of  SuJfoLk,  2  Vem.  644  ;  Countess  of  Bristol  v. 

Hungerford,  ib.  645  ;  KeUett  v.  Kellett,  1  Ba.  &  Be.  533  ; 

3  Dow.  248  ;  Watson  v.  Hayes,  5  M.  &  Cr.  125  ;  Mullen 

V.  Bownwm,  1  ColL  197 ;  Andrews  v.  Andrews,  1  Coll. 

186 ;  Zoi?e  v.  Oaze,  8  B.  472. 

Gift  apon       It  may  be  noticed,  that  a  devise  of  property,  upon  con- 

wly  raise  dition  of  making  certain  payments  out  of  it,  which  are 

a  trust,      shown  On  the  face  of  the  instrument,  to  exhaust  the  whole, 

is  in  effect  a  gift  of  the  whole  upon  trust,  and  not  subject 

to  trusts.     A.'O,  V.  Wax  Chandlers,  L.  R  6  H.  L.  1  ; 

A,'0.  V.  Merchant  Taylors,  6  Ch.  512 ;  and  see  Bird  v. 

Harris,  9  Eq.  204. 

In  what         3.  Again,  where  the  gift  is  to  the  donee  indefinitely, 

donee        without  words  cxprcssly  giving  a  beneficial  interest,  fol- 

wh<?e^on    ^^^®^  ^7  pre<»tory  words,  which  raise  a  trust  in  favour  of 

tmst.         a  particular  class,  the  donee  takes  the  whole  in  trust ;  as 

where  the  gift  was  to  the  testator's  wife,  under  the  firm 

conviction  that  she  would  dispose  of  and  manage  the  same 

for  the  benefit  of  her  children.    Barnes  v.  Grant,  2  Jur. 

N.  S.  1127;  26  L.  J.  Ch.  92;  Talbot  v.  O'SuUivan,  6  L.  R. 

Ir.  302  ;  see  In  re  Bae's  Estate,  1  L.  R  Ir.  174. 
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So  a  gift,  without  words  of  benefit  superadded,  for  some 
particular  purpose,  whether  declared  or  not,  raises  a  trust 
as  to  the  whole.  Corporation  of  Gloucester  v.  Wood,  3 
Ha.  131 ;  1  H.  L.  272 ;  Aston  v.  Wood,  6  Eq.  419. 

Where  the  gift  is  in  trust,  the  fact  that  the  donee  is 
described  as  wife  or  relation  of  the  testator,  or  that  a 
legacy  is  given  to  the  heir,  will  not  entitle  such  donee  to 
any  beneficial  interest.  Wych  v.  Packiifigton,  3  B.  P.  C. 
44 ;  Wills  V.  Wilis,  1  Dr.  &  War.  439 ;  Starkey  v.  Brooks, 
1  P.  W.  390. 

Where  a  precatory  trust  is  created  in  favour  of  a  class, 
the  donee  may  limit  the  shares  of  female  members  of  the 
class  to  their  separate  use.  Willis  v.  Keymer,  7  Cli.  D. 
181. 

4.  If  words  of  benefit  are  superadded,  if,  for  instance,  the  Cases 

where  the 

gift  is  to  A.  for  his  own  use  and  benefit,  or  absolutely,  donee  in 
followed  by  words  which  raise  a  trust,  the  donee  takes  j^ndld 
beneficially,  subject  to  those  trusts.     Wood  v.  Cox,  5  M.  &  *^  **^® 
Cr.  684 ;  Shelley  v.  Shelley,  6  Eq.  540 ;  Irvine  v.  Sullivan,  interest. 
8  Eq.  673. 

But  the  case  is  different  if  such  words  as  "  for  her  sole 
use  and  benefit "  can  be  shown  to  be  inserted  merely  for 
the  purpose  of  excluding  a  husband  from  the  trust,  as  in 
Stubbs  V.  Sargon,  2  Kee,  255 ;  3  M.  &  Cr.  507,  where  the 
gift  was  to  A.  for  her  sole  use  and  benefit,  independent  of 
her  husband,  for  an  express  purpose. 

5.  So,  though  the  gift  may  be  upon  trust,  it  may  appear 
that  the  donee  is  intended  to  take  some  beneficial  interest 
by  the  fact  that  the  testator  calls  her  his  heiress,  or  ex- 
pressly excludes  his  heir  from  any  benefit.  Rogers  v. 
Rogers,  3  P.  W.  193 ;  Evokes  v.  EvaTis,  13  Sim.  496 ;  see 

.  WiUiams  v.  Roberts,  27  L.  J.  Ch.  177 ;  4  Jur.  N.  S.  18. 

6.  Again^  the  trust  may  not  arise  till  the  death  of  the  ^^^^  ^^^^ 
donee  upon  trust,  in  which  case  he  will  take  beneficially  *™8*  do«» 

,.,.,.«  notarise 

during  his  lite.  till  the 


384  ABSOLUTE  INTERESTS  IN  PEBSONALTY. 

death  of         ^^  Where  there  are  words  of  indefinite  gift  followed  by 

the  donee.  ,  .  . 

a  recommendation  or  entreaty  that  the  donee  will  at  his 
decease  give  the  property  to  a  certain  class,  this  raises  a 
trust  subject  to  his  life  interest.  Pieraon  v.  Oarrett,  2  B. 
C.  C.  38,  226 ;  Malim  v.  Keighley,  2  Ves.  jun.  333,  529 ; 
Cholmondeley  v.  Cholmonddey,  14  Sim.  690 ;  Prevost  v. 
Clarke,  2  Mad.  458. 

IX  The  same  construction  was  adopted,  where  there  was  an 
intention  that  the  donee  was  not  to  dispose  of  the  capital 
in  her  lifetime,  followed  by  a  recommendation  to  give  the 
property  in  a  certain  way.  See  Horwood  v.  West,  1  S.  &. 
St  387. 

6.  So,  too,  where  the  gift  is  to  A.  for  his  own  sole  use 
arid  benefit,  with  an  expression  of  desire  or  confidence  that 
he  will  dispose  of  it  among  a  certain  class  during  his  life 
and  at  his  decease,  the  donee  takes  a  life  interest  with  a 
power  of  appointment  by  deed  or  will.  Harding  v.  Olyn, 
1  Atk.  469 ;  Evans  v.  Evojis,  12  W.  R  608  ;  Cv/mi^  v. 
Tucker,  17  Eq.  320 ;  Fordham  v.  Speight,  23  W.  R.  782  ; 
Le  Marchant  v.  Le  Marchant,  18  Eq.  414 ;  see,  however. 
In  re  Hutchinson  &  Tenant,  8  CL  D.  640. 

0.  And  even  where  there  was  a  gift  to  A.  to  and  for  his 
sole  use  and  benefit,  subsequent  words,  expressive  of  con- 
fidence that  the  donee  would  apply  the  same  for  her 
children  thereafter,  were  held  to  give  an  interest  for  life 
with  a  power  of  appointment.  OvMy  v.  Cregoe,  24  B.  186. 
And  even  in  the  absence  of  anything  to  show  that  the 
donee  was  intended  to  take  a  life  interest,  the  same  con- 
struction has  been  adopted.  Ware  v.  Mallard,  21  L  J. 
Ch.  356  ;  16  Jur.  492 ;  Shovelton  v.  Shovelton,  32  B.  143. 
Cases  d.  Where  a  power  is  given  to  a  person  to  dispose  of 

the  donee  property  for  herself  and  her  children,  she  does  not  take  an 
heneli  one  absolute  interest.     Crockett  v.  Crockett,  2  Ph.  653. 
°b*^ts  f       ^^^  ^^  ^^®  legatee  take  absolutely  where  property  is 
the  trust,    given  to  a  legatee  on  trust  for  herself  and  her  children : 
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Costabadie  v.  Costahadie,  6  Ha.  410  ;  Godfrey  v.  Godfrey, 
11  W.  R  554 ;  or  to  be  applied  for  herself  and  her 
children :  Bibby  v.  Thompson,  32  B.  646 ;  or  to  be  used 
for  the  benefit  of  herself  and  her  children,  at  the  discre- 
tion of  the  donee :  Hart  v.  Tribe,  32  B.  279  ;  1  D.  J.  &  S. 
418  ;  Godfrey  v.  Godfrey,  11  W.  R.  554  ;  NewiU  v.  Newill, 
7  Ch.  253 ;  Armstrong  v.  Armstrong,  7  Eq.  518 ;  see 
ScoU  V.  Key,  13  W.  R.  1030. 

And  even  a  life  interest  given  to  the  testator's  wife  for 
the  benefit  of  herself  and  her  children  is  divisible  equally 
among  them.  Jvhbei^  v.  Jubber,  9  Sim.  503  ;  see  Taylor 
v.  Bacon,  8  Sim.  100. 

If,  however,  the  gift  is  to  A.  with  large  powers  of  dis- 
position or  words  of  benefit  added,  the  fact,  that  the  gift 
is  expressed  to  be  for  the  benefit  of  herself  and  her 
children,  will  not  raise  a  trust.  Lambe  v.  Eames,  10  Eq. 
267 ;  6  Ch.  597;  M'Alinden  v.  M'Alinden,  I.  R.  11  Eq. 
219 ;  In  re  Hutchinson  &  Tenant,  8  Ch.  D.  540.  See 
Webb  V.  Wools,  2  Sim.  N.  S.  267. 

And  where  there  is  an  absolute  gift  to  A.,  a  subsequent  l>wtmc- 
declaration  that  the  benefit  of  A.  and  her  children  was  the  tween 
motive  of  the  gift  will  raise  no  trust.     Thorp  v.  Oiven,  *™^  *^^ 
2  Ha.  607.    See  Mackett  v,  Mackett,  14  Eq.  49  ;  Briggs  v. 
Sharp,  20  Eq.  317. 

Similarly  a  gift  to  enable  a  person  to  do  something 
creates  no  trust.  Benson  v.  Whittam,  5  Sim.  22 ;  Ryan 
v.  Keogh,  1,  R.  4  Eq.  357.  See  Biddies  v.  Biddies,  16 
Sim.  1  ;  qucere,  whether  Byne  v.  Blackburn,  26  B.  41, 
can  stand  on  this  ground. 

Where  the  interest  upon  legacies  given  to  children  is  Gifts  to 
directed   to  be  paid   to  their  parents,   and  applied  by^®|^®^* 
them  for  their  maintenance,  the  parents  take  subiect  to  applied  ^ot 

'  ^  •^  the  main- 

no  account.    Hammond  v.  Neame,  1  Sw.  35  ;  Berkeley  v.  tenance 

Smnbume,  6  Sim.  613;  Hadow  v.  Hadow,  9  Sim.  438  jchUcSen, 

Browne  v.  Paull,  1  Sim.  N.  S.  92, 

cc 
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Iq  the  same  way  a  gift  to  the  parent  for  the  benefit  or 
maintenance  of  himself  and  his  children  may  be  safely 
paid  to  the  parent.  Cooper  v.  Tho^'TUon,  3  B.  C.  C.  96, 
186 ;  Robmaon  v.  Tickell,  8  Ves.  142 ;  Be  BoberUon^s 
Trust,  6  W.  R  405. 

YL  Leqacieb  given  to  Benefit  a  Legatee  in  a 

PARTICULAR  WAT. 

l'^:*^^  to  1.  A  legacy  given  to  a  person  for  a  particular  purjpose 
to  be  ^  for  the  benefit  of  the  legatee,  is  good  though  the  purpose 
•^^uti-"^  fails  or  becomes  incapable  of  execution.  Barton  v.  Orant, 
fOTtiir^  1  Vem.  255  ;  Nevill  v.  Nemll,  2  Vem.  431 ;  Barton  v.  Cooke, 
benefit  of  5  Ves.  462 :  Par  Bona  v.  Ooke,  6  W.  R  715  ;  Nod  v.  Jones, 
tel  *^  16  Sim.  309  ;  Lockhart  v.  Hardy,  9  B.  379  ;  Leehe  v  Lord 
KUmorey,  T.  &  R  207 ;  Palmer  v.  Fowler,  13  Eq.  250. 

The  legacy  will  not  be  cut  down  to  the  amount  actually 
required  for  the  named  purpose^  unless  the  surplus,  after 
satisfying  that  purpose,  is  expressly  given  over.  In  re  Lee's 
Trusts,  I.  R  10  Eq.  157. 

If  a  discretion  is  given  to  trustees  to  apply  the  interest 

and  principal  of  a  fund  for  the  benefit  of  a  legatee,  with  a 

gift  over  of  so  much  as  is  not  applied,  and  the  trustees 

refuse  to  exercise  their  discretion,  the  whole  fund  belongs 

to  the  legatee.     Oude  v.  WortJiington,  3  De  Q.  &  Sm. 

389  ;  Oough  v.  BvZt,  16  Sim.  45. 

Discretion      2.  On  the  other  hand,  where  a  discretion  is  given  to 

to  apply     trustees  to  apply  money  to  a  particular  purpose,  the  Court 

a^ceSdn    ^^  inquire  whether  the  occasion  for  the  gift  arises.    Lewis 

way  for  a  y.  Lewis,  1  Cox,  162  I  BoHnson  v.  Cleaton,  15  Ves.  526  ; 

legatee. 

Cowper  V.  MaTVtell,  22  B.  231 ;  Sanderson's  Tintst,  3  K.  & 

J.  497  ;  Be  Ward's  Trust,  7  Ch.  727. 
Dietinc-         3.  If  the  purposo  for  which  the  money  is  given  is  not 
the  pur-     merely  the  benefit  of  the  legatee,  but  also  the  gratification 
merely  the  ^^  8^°^^  ^^sh  of  the  testator,  the  question  is,  which  is  the 
benefit  of  primary  object.    Be  Skinner's  Ti^ust,  1  J.  &  H.  102. 

the  legatee. 
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CHAPTER    XXXII. 


GIFTS  OF  ANNUITIES. 

I.  Charactekistics  of  Annuities. 

An  annuity  charged  upon  lands  devised  in  fee  is  a  legal  Annuity 
rent-charge,  even  though  it  may  be  given  to  a  person,  his  charge  dw- 
executors    and   adminifltrators.      Rawsay  v,   Him^cUe,^^^^^^^^^^' 

16  Sim.  575. 

And  a  right  to  distrain  is  attached  to  it  by  statute 
4  Geo.  II.  0.  28,  s.  5.  Buttery  v.  R6bva8<m^  3  Bing. 
392;    SoUory    v.    Leaver,  9  Eq.  22;   KeUey  v.  Kelsey, 

17  Eq.  496. 

In  Sollory  v.  Leaver  it  was  held,  that  an  annuitant  ^^*  *o 

,  ,  receiyer. 

whose  annuity  had  fallen  into  arrear,  was  not  entitled  to  a 
receiver,  on  the  ground  that  he  had  a  suflScient  remedy  by 
distress.  A  receiver  would,  however,  probably  now  be 
appointed  in  such  a  case  under  section  25,  sub-section  8, 
of  the  Judicature  Act,  1873. 

An  annuitant  whose  annuity  is  charged  upon  freeholds  Bight  to 

ftchninls* 

and  residue  is  entitled  to  have  the  estate  administered  in  ter. 
order  to  ascertain  the  residue.     WoUaston  v.  WoUaston, 
7  Ch.  D.  58. 

A  rent-charge,  though  charged  upon  realty  and  per- 
sonalty, will  be  looked  upon  as  issuing  out  of  the  realty 
alone.  BuU*8  Case,  4  Rep.  98,  Pt  7,  23  a ;  Co.  Litt.  147  a  ; 
Richardson  v.  Nixon,  7  Ir.  Eq.  620 ;  Sollory  v.  Leaver, 
9  Eq.  22. 

The  rule   in  Shelley's  Case  and   the   other  technical  The  mle 

c  c  2 
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in  Shel-     rules  of  Construction  apply  to  the  limitations  of  a  rent- 
ley's  case  1  A  •' 

Applies  to  charge.    Drew  v.  Bai^,  I.  R  7  Eq.  413 ;  8  ib.  260. 
^JJ^,.ggg  A  rent-charge  is   entailable,   but  if  an   estate  tail  is 

created  in  a  rent-charge,  and  no  remainder  in  fee  is  limited, 

the  tenant  in  tail  cannot  create  more  than  a  base  fee.    Co. 

Litt  298  a,  note  2 ;  Chaplin  v.  Chaplin,  3  P.  Wms.  229. 
Annuity  An  annuity,  given  out  of  personal  assets,  if  given  with 
his  heirs,  words  of  inheritance^  will  devolve  like  real  estate. 
Annuities  Such  an  annuity,  however,  not  being  within  the  Statute 
witUn  the  ^  donis,  cannot  be  entailed.  A  devise,  therefore,  of  a 
5faifttfe  de  personal  annuity  to  A  arid  the  heirs  of  his  body,  gives  A. 

a  fee  simple  conditional  Earl  of  Stafford  v.  Buddey,  2  Ves. 

sen.  170;  Turrier  v.  Turner,  Amb.  77(5 ;  1  B.  C.  C.  316. 
Annuity         But  an  annuity,  though  given  with  words  of  inherit- 
man  and    ance,  is,  for  all  other  purposes  except  descent,  personalty, 
wmafn?     ^^^^  ^f  ^taffoixl  V.  BiLcUey,   2   Ves.   sen.  171  ;    Lady 
personalty  Hokhmead  V.  Lovd  Carmartlien,  1  B.  C.  C.  377  ;  Aubin 

except  for  t        •  -r» 

purposes    V.  Daly,  4  B.  &  Aid.  59  ;  Badburn  v.  Jervis,  3  B.  450. 
tion.*^°^"       -A.nd    an    annuity    charged    upon    real    and    personal 
estate,  but  given  without  words  of  limitation  appropriate 
to  realty,  is  personal  estate.     Tayloi*  v.  Martindale^  12 
Sim.  158  ;  Parsons  v.  Parsons,  8  Eq.  260. 
Direction       A  direction  to  lay  out  a  specified  sum  in  the  purchase  of 
sum  m°^    an  annuity  for  the  life  of  A.  vests  that  sima  in  the  annuitant, 
purchase     whether  the  annuity  is  in  possession  or  reversion.     Yates 
V.  Compton,  2  P.  Wms.  308  ;  Barnes  v.  Rowley,  3  Ves.  305 ; 
BayUy  v.  Bishop^  9  Ves.  6  ;  Palmer  v.  Craufurd,  3  Sw. 
482 ;  see  Smith  v.  KiTig,  1  Russ.  363. 
Direction       So  if  there  is  a  direction  to  purchase  a  Government 
wmcdty^o?  annuity  of  a  given  amount,  the  annuitant  is  entitled  to 
certain       ^1^^  purchase-money,  though  he  may  die  before  the  time 
when  the  annuity  was  to  be  purchased.   Dawson  v.  Heam, 
1  R  &  M.  606  ;  Ford  v.  BaMey,  17  B.  303. 

Upon  the  same  principle  a  discretionary  trust  to  pur- 
chase an  annuity  out  of  a  fund/ authorises  advances  to  the 
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legatee  from  time  to  time  out  of  the  capital  of  the  fund. 
Messeena  v.  CarVy  9  Eq.  260. 

A  direction  that  the  annuitant  shall  not  be  allowed  to  Anntdtant 
accept  the  value  of  the  annuity  in  lieu  thereof  has  been  have  value 
held  ineffectual     Stokea  v.  Cheek,  28  B.  620.  ^^^ty. 

A  discretion  vested  in  trustees  to  apply  the  annuity  for  Diacretion- 

the  benefit  of  the  annuitant  in  the  event  of  her  incapacity  "^ 

will  not  alter  the  rule.    Ee  Browne's  Will,  27  B.  324. 

And  a  restraint  upon  anticipation  will  not  deprive  the  Restraint 
^   -       .  -  , ,  ,  ,  .    upon  anti- 

annuitant  of  the  right  to  the  purchase-money,  except  m  dpation. 

the  case  of  a  married  woman.      WoodToeston  v.  Walker, 

2  R.  &  M.  197. 

Where  a  fund  was  bequeathed  to  purchase  an  annuity  Ceaser 
in    the  name  of  an    annuitant,    a  declaration  that  the  alienation, 
annuity  should  cease  upon  alienation  was  held  not  to  take 
the  case   out  of  the  rule.     Hvmt  Foulaton  v.  Furber, 

3  Ch.  D.  285. 

Where  a  fund  is  directed  to  be  laid  out  by  trustees  in  Gift  over 
the  purchase  of  an  annuity  for  the  life  of  A.,  for  his  sup-  mptcy  or 
port  and  maintenance,  with  a  gift  over  if  he  alienates  it  or    ®^*^**^^' 
becomes  bankrupt,  the  cases  are  directly  conflicting  upon 
the  question,  whether  the  representatives  of  the  annuitant 
are  entitled  to  have  the  fund  paid  over,  if  the  annuitant 
dies  before  the  time  when  the  annuity  was  to  be  pur- 
chased, without  having  alienated  the  annuity  or  become 
bankrupt. 

In  Day  v.  Day,  1  Dr.  569,  the  fund  was  directed  to  be 
paid  to  the  representatives  of  the  annuitant,  but  this 
decision  was  not  followed  in  Pmver  v.  Hayne,  8  Eq.  262 ; 
see  Hatton  v.  May,  3  Ch.  D.  148. 

Though  the  gift  over  upon  bankruptcy  or  alienation 
might  prevent  the  annuitant  himself  from  calling  for  a 
transfer  of  the  fund,  it  would  seem  that  his  representatives 
ought  to  be  entitled  to  the  fund  if  the  gift  over  does  not 
take  efifect    See  Pearson  v.  Dolman,  3  Eq.  315. 
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Annuitant 
is  not 
entitled  to 
the  value 
of  hifl 
annoity. 


Deficient 
estate 
nnder 
adminis- 
tration. 


Iq  the  case  of  a  gift  of  an  annuity  with  a  direction  to 
set  apart  a  fund  to  secure  it,  it  is  dear  that  the  annuitant 
is  not  entitled  to  have  the  annuity  valued  and  the  value 
paid  to  him.  Wright  v .  CaUender,  2  D.  M.  &  G.  652  ; 
Miner  v.  Baldwin,  1  Sm.  &  G.  522. 

If,  however,  the  testator's  estate  is  being  administered 
by  the  Court  and  proves  insufficient  to  pay  the  l^acies 
and  annuities  given,  so  that  an  abatement  is  necessary, 
a  value  will  be  put  upon  the  annuities  as  from  the 
testator's  death,  and  the  annuitant  or  his  representatives 
will  be  entitled  to  the  valued  amount  after  abatement. 
Wrougkton  v.  Colquhxmn,  1  De  G.  &  S.  357 ;  Carr  v. 
In^lehy,  ib.  362  ;  Long  v.  Hughes,  ib.  364. 

This  principle  applies  only  where  the  estate  is  being 
administered.    In  re  Nicholson's  Estate,  I.  K 11  Eq.  177. 

It  does  not  apply  to  annuities  determinable  on  marriage 
or  bankruptcy.  Carr  v.  Ingleby,  supra;  Oratrix  v. 
Chamhers,  2  GiflF.  321. 


II.  The  Duration  op  Gifts  of  Annuities  and 

Annual  Sums. 

Annnity        1.  When  an  annuity  is  given  to  a  person  without  more, 
for  Ufe  or  ^^e  question  arises,  whether  it  was  meant  to  be  for  life 
perpetual,  only,  or  perpetual ;  and  this  point,  in  the  case  of  annui- 
ties created  de  n,ovo,  is  unaffected  by  sect.  28  of  the  Wills 
Act.    NichoUs  V.  Haivkes,  10  Ha.  342. 

In  the  case  of  a  deed,  it  has  been  decided,  that  a  grant 
of  an  annuity  given  without  words  of  limitation  and 
charged  upon  freeholds,  gives  a  life  interest  The  same 
rule  applies  if  the  annuity  is  charged  on  freeholds 
and  chattels  real.  BvM's  Case,  7  Eep.  23  a;  In  re  Oitt-- 
man's  Estate,  T.  R.  10  Eq.  92. 

Whether  a  grant  of  an  annuity  without  words  of  limita* 
tion  charged  upon  a  chattel  interest  would  endure  beyond 


DURATION  OF  ANNUITIES.  391 

the  life  of  the  annuitant,  if  he  dies  during  the  term,  is 
doubtful.     Cases  supra. 

In  the  case  of  wilk  the  presumption  is,  that  an  annuity  Primd 
given  simply  is  for  life  only,  whether  it  is  given  to  a  single  of  an  an- 
legatee,  or  to  A.  for  life,  and  then  to  B.  simply,  or  to  A.  ^^^^^^"^ 
with  power  to  give  it  after  his  death  to  another,  or  to 
several  others  and    the    survivor.    Blewitt   v.    Roberta, 
10  Sim.  491 ;  Cr.  &Ph.  274;  YaUs  v.  Maden,  3  Mac  &  G. 
6S2. 

An  annuity  given  for  education  and  maintenance  can- 
not endure  beyond  the  life  of  the  annuitants.  WUkina  v. 
Jodrdl,  13  Ch.  D.  564 ;  see  p.  396,  post. 

But  an  intention  may  be  gathered  from  the  will,  that 
the  annuity  is  to  be  perpetual,  and  no  particular  words  of 
limitation  are  necessary  for  this  purpose.    Thus  : 

a.  An  annuity  is  perpetual,  if  there  is  a  gift  of  property  Gift  of 
to  produce  it.    Stokes  v.  Heron,  12  CI.  &  F.  161 ;  Hicks  pj^^ 
V.  Boss,  14  Eq.  141.  "^"i*y. 

6.  It  is  said  that  a  direction  to  purchase  an  annuity  of  a  Direction 
given  amount  is  equivalent  to  a  direction  to  purchase  a  aimidty. 
perpetual  annuity,  and  the  case  of  Boss  v.  Borer,  2  J.  & 
H.  469,  decided  on  the  authority  of  Kerr  v.  Middlesex 
Hospital,  2  D.  M.  &  G.  576,  seems  to  go  the  full  length  of 
this  proposition.  On  principle,  however,  it  is  difficult  to  see 
in  what  respect  a  direction  to  purchase  an  annuity  can  be 
distinguished  from  a  mere  gift  of  an  annuity. 

Of  course,  if  there  is  a  dedication  of  a  part  or  the  whole  Dedication 
of  the  testator's  property  to  produce  an  annuity,  this  may  in  \q^' 
effect  be  a  gift  of  so  much  property  as  will  produce  the 
annual  amount,  as  in  Stokes  v.  Heron,  12  CI.  &  F.  161, 
where  there  were  other  circumstances  which  tended  to 
show  that  the  annuities  were  to  be  perpetual  See  Wake- 
ham  V.  Merrick,  87  L.  J.  Ch.  45. 

Or,  again,  the  testator  may  distribute  the  whole  of  his 
estate  in  the  form  of  gifts  of  annual  sums  or  annuities  to 
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different  legatees,  as  in  Kerr  v.  Middlesex  Hospital, 
2  D.  M.  &  G.  576,  where  the  fact  that  one  of  the  gifts  of 
a  certain  annual  income  was  to  the  Middlesex  Hospital 
was  strong  evidence  to  show  that  other  annuities  given  in 
very  similar  language  were  intended  to  be  perpetual  See, 
too,  Hicks  V.  Ross,  14  Eq.  141. 

But  it  may  be  doubted  whether  the  proposition,  that  a 
direction  to  purchase  an  annuity  gives  a  perpetual  annuity, 
laid  down  in  Kei^'  v.  Middlesex  Hospital,  and  Ross  v. 
Boiler,  will  be  acquiesced  in. 

At  any  rate  a  direction  to  invest  a  sum  in  Government 

securities  sufficient  to  produce  a  certain  annual  sum  which 

is  given  to  an  annuitant,  gives  only  a  life  interest.     Re 

Orove's  Trusts,  1  Qiff.  74;   see  Banks  v.  Braithwaite, 

11  W.  R.  398  ;  32  L.  J.  Ch.  35, 198. 

Gift  of  c.  If  the  annuity  is  given  as  part  of  the  income  of  a 

annuAlin-  particular  fund,  it  amounts  to  a  gift  of  so  much  of  the 

c^eofa   fund  itself.    Bignold  v.  Giles,  4  Dr.  343;  Courtenay  v. 

Gallagher,  5  Ir.  Ch.  154,  356;  Rawlings  v.  Jennings,  13 

Ves.  39 ;  Potter  v.  Baker,  13  B.  273 ;  15  B.  489 ;  BenJb 

V.  Cvllen,  6  Ch.  235 ;  see  Evans  v.   WaUcer,  3  Ch.  D. 

211. 

Possibly  a  gift  of  so  much  a  year  would  be  considered  a 
gift  of  the  capital  producing  the  annual  sum.  See  Hill  v. 
Rattey,  2  J.  &  H.  634. 

Where  a  testator  bequeathed  to  his  daughter  on  her 

marriage  a  sum  of  stock  producing  a  certain  annual  sum, 

and  gave  her  out  of  his  general  dividends  an  annual  sum 

to  make  up  the  income  to  £400,  the  latter  gift  was  held 

to  be  a  gift  of  capital  producing  the  necessary  income. 

Engelhardt  v.  Engelhardt,  26  W.  R  853. 

Gift  of  d.  But  a  mere  devise  of  all  the  testator's  property  on 

property     trust  to  pay  an  annuity,  or  a  charge  on  a  certain  fund,  will 

alnni^y^   not  make  the  annuity  perpetual.    Lett  v.  Randall,  3  Sm. 

wiHnot     &  a  83;  2  D.  F.  &  J.  388 j  SvMivan  v.  Galbiuith,  I.  B, 
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4  Eq.  582  ;  Wilson  v.  Maddison.  2  Y.  &  C.  C.  372.    See  ""J^e  it 

perpetuftL 

Innes  v.  Mitchell,  6  Ves.  464  ;  9  Ves.  212. 

6.  If  the  annuity  is  directed  to  cease  if  the  legatee  dies  Direction 

for  cesser 

without  issue,  or  is  directed  not  to  be  sold  till  after  the  or  sale  at  a 
death  of  the  legatee,  there  is  a  strong  argument  that  it  ^^ 
was  meant  to  be  perpetual.     Hedges  v.  Harpur,  3  De  G. 
&  J.  129  ;  Pawaon  v.  Pawson,  19  B.  146. 

/  Or  again,  if  the  legatee  has  a  power  of  appointing  the  Powers  of 
annuity  in  words  that  would  authorise  the  appointment  of  the  an- 
a  perpetual  annuity,  or  the  annuity  is  given  over  in  certain  ^^^^  ^ 
events  in  fee,  the  same  argument  arises.     Wright  v.  WHght, 
12  Ir.  Ch.  401 ;  Robinson  v.  Hunt,  4  B.  450. 

gr.  And^  if  the  annuity,  being  given  to  several  persons  Limita- 

,  ,      •  .        •  •       •<  i»      .         .        tions  in- 

as  tenants  m  common,  is  given  over  in  its  entirety  at  a  consistent 
period  when,  if  it  w^re  only  for  the  life  of  the  legatees  it  ^^jj^^^ 
might  have  partially  determined,  it  will  be  perpetual,  as  it  interest, 
would  be  absurd  to  suppose  that  it  is  to  cease  upon  the 
death  of  a  prior  annuitant  and  to  revive  again  in  certain 
eventa    Mansergh  v.  Campbell,  3  De  G.  &  J.  237 ;  Barden 
V.  Meagher,  I.  R.  1  Eq.  246. 

h.  In  Parsons  v.  Parsons,  8  Eq.  260,  an  annuity,  given  Gift  of  an- 
to  several  or  their  heirs,  was  held  to  be  perpetual,  though  several  or 
the  heirs  took  by  substitution.  *^^^'  ^^"• 

2.  Implication  of  survivorship  between  annuitants : 

A  bequest  of  an  annuity  to  two  persons  for  their  lives  Gift  of  an 
goes  to  the  survivor  for  his  life,  though  the  annuitants  two  per- 
may  be  husband  and  wife.     Moffat  v.  Bumie,  18  B.  211 ;  J^^^^ves. 
Neighbour  v.  TJmrlow,  28  B.  33 ;  Alder  v.  Lawless,  32  B. 
72.     See  Day  v.  Day,  Kay,  703. 

As  to  the  construction  of  a  bequest  of  an  annuity  to  two  Gift  to  two 
persons  as  tenants  in  common  for  their  lives  without  more,  in  common 
see  Ml  V.  UU,  23  B.  446 ;  Grant  v.  WiTibolt,  2  W.  R.  ^^^""^ 
151 ;  23  L.  J.  Ch.  282. 

Where  the  gift  is  to  two  persons  as  tenants  in  common 
for  their  lives,  with  a  gift  over  after  their  death': 
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Gift  over  a.  If  the  gift  over  is  expressly  after  the  death  of  the 
death  of  suTvivor,  benefit  of  survivorship  will  be  implied  between 
^y Z"*^'  the  annuitants.  Armstrong  v.  Eldridge,  3  B.  C.  C.  215. 
Gift  over  6.  So,  if  the  rift  over  is  not  till  after  the  death  of 
death  of  both,  or  the  whole  is  given  after  their  death  as  one 
teDADts  for  ^^idivided  fund,  the  survivor  will  take  the  whole.  Tucker- 
li^e.  man  v.  Jeffries,  3  Bac.  Abr.  ed.  Qw.  681 ;  11  Mod.  108  ; 

MDermott  v.  Wallace,  5  B.  142 ;  DraycoU  v.  Wood,  8 

L.  T.  N.  S.  304. 
The  same  rule  applies  though  the  gift  is  expressly  to 

A.  and  B.  for  their  joint  lives,  if  nothing  is  given  over 

till  after  the  decease  of  both.     TorvrUey  v.  Bolton,  1  M.  & 

K.  148. 
Gift  over        c.  This  implication  of  survivorship,  however,  does  not 
dei^  o/    arise,  where  the  gift  over  is  not  merely  after  the  death  of 
the  an-       ^]r^Q  annuitants,  but  after  the  death  of  the  annuitants  and 

nuitantB 

and  a  third  some  Other  person  who  cannot  have  been  intended  to  take 
'**™*"'       by  survivorship.    Be  DrakeUf/a  Estate,  19  B.  395, 

Nor  can  it  arise,  where  the  shares  of  legatees  dying  are 

expressly  disposed  of  during  the  period  between  the  death 

of  each  and  the  death  of  all.     Walmsley  v.  Foxail,  1  D.  J. 

&  S.  605. 

Meaaingof     As  to  the  meaning  of  ''  every  "  in  a  gift  over  after  the 

"  everv '' 

death  of  every  of  the  annuitants,  see  Broivn  v.  Jarvis, 

2  D.  F.  &  J.  168. 
Cases  d.  If  the  gift  over  is  to  the  children  of  the  annuitants, 

rift^ver  fa  *^®  "^^^*  obvious  construction  is,  that  the  share  of  each 
^\dL  ^^®®  ^^^^  immediately  on  his  death  to  his  children, 
of  the        Sutcliffe  V.  Hovxird,  38  L.  J.  Ch.  472.     See  pp.  254, 

tenants  f  or  ^  ^  ^  . 

life.  Ibo,  ante. 

But  if  it  is  clear  that  nothing  is  given  to  the  children 
till  after  the  death  of  all  the  tenants  for  life,  the  sur- 
vivor takes  the  whole.  Begley  v.  Cooke,  3  Dr.  662 ;  AUv. 
Gregory,  8  D.  M.  &  G.  221.  See  Minton  v.  Minton,  9 
W.  R.  586, 
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In  such  cases  the  fact  that  the  distribution  is  to  be  per  Arga- 
capita,  and  not  per  stirpes,  would  be  an  argument,  that  favour  of 
the  distribution  was  to  be  postponed  till  the  death  of  the  §^trib^^ 
survivinir  tenant  for  life.     See  Pearce  v.  Edmeades,  3  tiontmthe 

_  '^  death  of 

Y.  &  C.  Ex.  246  ;  2  W.  R  672.  the  survi- 

It  seems  also  that  if  the  gift  after  the  death  of  the  Sr  Ufe?*^ 

annuitants  is  to  their  heirs  jper  capita,  this  would  afford 

a  strong  argument  for  implying  a  life  interest  in  the 

surviving  annuitants  ;  but  the  case  is  different  if  the  gift 

over  is  to  the  heirs  of  the  annuitants  and  of  other  persons. 

He^idey  v.  WUh,  14  W.  R.  423. 

€,  Where,  howevef,  the  duration  of  the  annuity  is  clearly  There  can 

be  no  un- 
defined by  the  original  gift,  as  for  instance,  where  the  gift  plication  of 

is  to  several  as  tenants  in  common  for  their  lives  and  the  gblj^^where 

life  of  the  survivor,  the  shares  of  those  dying  during  the  *|^*  ^^^ 

duration  of  the  annuity  pass  to  their  representatives,  annuity  is 

Jones  V.  Randall,  1  J.  &  W,  100 ;  Bales  v.  Cardigan,  9  fi^^  by  *" 

Sim.  384  ;  Bryan  v.  Twigg,  L.  R.  3  Eq.  433  ;  3  Ch.  183 ;  ^^«^^ 

Chatfidd  V.  BerclUoldt,  18  W.  R  887;  see  Romid  v. 

Peckett,  47  L.  J.  Ch.  631 ;  Kelsey  v.  Mis,  38  L.  T.  N.  S. 

471. 

It  is  submitted,  that  in  such  a  case  a  gift  over  after  the 
death  of  the  survivor  of  the  annuitants  can  have  no  influ- 
ence on  the  construction  ;  see,  however,  the  decree  of  Sir 
W.  Grant  in  Avern  v.  Lloyd,  5  Eq.  383. 

There  may,  however,  in  such  a  case,  be  words  to  show  Words 
that  the  survivor  was  to  take  the  whole.    Thus,  if  the  gift  Joan^x^ 
is  to  several  as  tenants  in  common  "  for  their  lives,  or  the  F'^  ^'* 

'  to  the  sur- 

life  of  the  survivor,  for  their  or  her  absolute  use,"  or  "  for  vivor. 
their  lives  and  the  life  of  the  survivor  during  their  and  her 
natural  life,"  the  additional  words  show  that  the  survivor 
was  meant  to  take  the  whole.  Hatton  v.  Finch,  4  B.  186  ; 
Cranswick  v.  Pearson,  31  B.  624 ;  affd.  9  L.  T.  N.  S.  275  ; 
and  in  Doe  d.  BorweU  v.  Abey,  1  Mau.  &  S.  428,  the  gift 
over  ^'from  and  after  their  respective  deceases  and  the 
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decease  of  the  survivor,"  indicated  that  the  representatives 
of  annuitants  were  not  to  take  anything  after  their  respec- 
tive deaths. 

3.  Distinction  between  annuities  given  for  a  period  and 
for  an  object : 
Amnxity        An  annuity  given  to  a  person  for  a  fixed  period  for 

fl[iv6n  for 

fixed  maintenance  is  not  determined  by  the  attainment  of 
^2nten^  majority,  or  by  death  before  that  period.  Badham  v.  Mee, 
^Tdtt^-  1  R.  &  M.  631 ;  Lcmgmore  v.  Elcmti,  2  Y.  &  C.  C.  363; 
mine  with  Leiues  V,  Lewcs,  16  Sim.  266 ;  Atwood  v.  Alfard,  L.  R. 
°^"''"*^'    2  Eq.  479  ;  In  re  Ord  ;  Dickinson  v.  Ord,  9  Ch.  D.  667  ; 

12  Ch.  D.  22. 

This,  however,  does  not  apply  where  the  duration  of  the 

annuity  is  merely  the  duration  of  the  legal  estate :  if,  for 

instance,  the  annuity  is  given  to  trustees  for  their  lives, 

and  the  life  of  the  longest  liver  of  them,  for  the  support  of 

A,    Ryan  v.  Keogh,  I.  R  4  Eq.  357. 

Annuity         The  gift  of  an  annual  sum  for  maintenance  and  educa- 

tenanoe      tion  IS  not  to  be  limited  to  mmonty,  but  creates  a  life 

J^^®^"«^  interest  Soa7ne8Y.Martin,10Sim,267;  WUkinsy.Jodrell, 

13  Ch.  D.  564  ;  see  Frewen  v.  Hamilton^  47  L.  J.  Ch.  391; 
see  p.  391,  ante. 

In  Gardner  v.  Barber,  18  Jur.  508,  an  annuity  for 

maintenance  and  education  was  limited  to  minority.     See 

Foley  V.  Parry,  2  M.  &  K.  138. 

Annuity        A  gift  of  an  annuity  to  a  trustee,  so  long  as  he  should 

for  hiB       continue  to  execute  the  office  of  trustee  under  the  will,  or 

trouble.     £qj.  Yiis  trouble,  ceases  with  the  active  trusts,  not  necessarily 

with  a  judgment  for  administration.    Baker  v.  Martin,  8 

Sim.  25 ;  HvM  v.  Christian,  17  Eq.  546  ;  M'Dermot  v. 

aConor,  I.  R.  10  Eq.  352 ;   Clay  v.  Coles,  W.  N.  1880, 

145  ;  Henrion  v.  Bonkam,  Dm.  t.  Sug.  476. 

Gift  to  a        It  is  clear  that  a  gift  of  rents  and  profits  to  a  parent 

during  the  during  the  minority  of  a  child,  where  no  benefit  is  intended 

^InftSt?'  ^^^  ^^  child,  will  go  to  the  representatives  of  the  parent 
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if  he  dies  during  the  minority.  Smith  v.  Havers,  Cro. 
Eiiz.  252 ;  Laxton  v.  EecUe,  19  B.  321. 

On  the  other  hand,  if  the  child  dies  during  his  minority, 
the  pai'ent  will,  nevertheless,  be  entitled  to  the  rents  and 
profits  till  the  time  when  the  child,  if  living,  would  have 
attained  twenty-one,  if  the  object  of  the  gift  is  payment  of 
debts.  Carter  v.  Church,  1  Ch.  Ca.  113;  Boraaton's  Case, 
3  Co.  19  a. 

And  it  would  seem  that  the  construction  would  be  the 
same  if  the  object  of  the  term  is  the  benefit  of  the  person 
to  whom  the  rents  and  profits  are  given  during  the 
minority.  Coatea  v.  Needham,  2  Vem.  65.  See  1  Jarm. 
546. 

On  the  other  hand,  if  the  term  is  created  for  the  benefit 
of  the  child,  or  if  the  object  of  it  is  merely  to  postpone  the 
interest  of  the  child  till  he  should  have  performed  some 
condition,  which  could  not  be  performed  after  his  death, 
the  term  will  determine  with  his  life.  See  Manfield  v. 
Dugard,  1  Eq.  Ca.  Abr.  194,  pL  4,  where  the  report  is  very 
unsatisfactory.  Lomax  v.  HoVmedon,  3  P.  W.  176 ;  and 
see  Castle  v.  Eate,  7  B.  296 ;  Ooodright  cZ,  Revell  v.  Parker, 
1  M.  &  S.  692. 
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CHAPTER  XXXIIL 

OOKDinONS  PRECEDENT — VESTING. 

Conditions  Distinguishkd. 

1.  The  Court  is  never  astute  to  construe  a  testators 
words  as  importing  a  condition  if  a  different  meaning  can 
be  fairly  given  to  them. 
Condition       Thus,  a  devise  "upon  condition  "  that  the  devisee  makes 
certain  payments  within  a  given  time  will,  as  a  rule,  be 
construed  as  a  trust,  and  not  as  a  condition.     Young  v. 
Grave,  4  C.  B.  668 ;  Wright  v.  WUkin,  9  W.  R  161 ;  10 
W.  R.  403 ;  see  A,-0.  v.  Wax  Chandlers,  L.  R  6  H.  L.  1  ; 
A.'O.  V.  Merchant  Taylors,  6  Ch.  512  ;  and  see  Bird  v. 
Harris,  9  Eq.  204  ;  Foot  v.  Cunningham,  I.  R  11  Eq. 
306. 
Condition       2.  In  some  cases  a  condition  apparently  precedent  has 
tion.  been  read  as  formmg  part  of  the  original  limitation.    Thus, 

a  devise  to  M.  and  the  heirs  of  her  body,  on  condition  that 
she  marry  and  have  issue  male  by  S.,  was  held  to  give  an 
estate  in  special  tail  to  M«  Tage  v.  Hayward,  2  SaUc 
570. 

Similarly,  an  estate  to  arise  upon  a  condition,  which 
cuts  down  a  previous  estate  will,  if  possible,  be  construed 
as  a  remainder  by  looking  upon  the  condition  as  forming 
part  of  the  limitation  of  the  previous  estate.  Thus,  a 
devise  to  A.  for  life  if  she  should  not  many  again,  but  if 
she  did,  to  B.,  will  be  construed  as  a  devise  to  A.  for  life 
or  till  marriage.    Luxford  v.  Cheek,  3  Lev.  125  ;  Lady 
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Avm,  Fry*8  Case,  1  Ventr.  203  ;  Gordon  v,  Adolphua,  3  B. 
P.  C.  306. 

So,  too,  if  the  gift  for  life  is  made  "  subject  to  the  pro-  Deviae  for 
viso  hereinafter  contained,"  the  proviso  is  incorporated  into  to  a  pro- 
the  original  limitation.     Webb  v.  Grace,  2  Ph.  701.  ^^ 

And  a  bequest  to  A.  for  life,  if  she  should  so  long  remain 
unmarried,  will  be  construed  in  the  same  way.  Heath  v. 
Leuns,  3  D.  M.  &  G.  ^54. 

On  the  other  hand,  if  the  condition  is  so  penned  that 
it  cannot  be  connected  with  the  previous  limitation  for 
life,  it  must  take  effect  as  a  condition.  Sheffield  v.  Lord 
Orrery,  3  AtL  282  ;  see  Allen  v.  Jackson,  1  Oh.  D.  399. 

In  such  a  case,  however,  it  may  appear  that  the  original 
estate  was  only  meant  to  last  till  the  condition  takes  effect, 
if,  for  instance,  the  rents  are  directed  to  be  paid  to  a 
woman,  which  could  only  be  done  till  her  marriage,  the 
estate  not  being  given  to  her  separate  use.  Meeds  v.  Wood, 
19  B.  215. 

Upon  the  same  principle,  the  ordinary  limitation  to  Estate  of 

.       '  .     ,  .  ,  trustees  to 

trustees  to  preserve  contmgent  remamders  is  a  vested  preserve, 
remainder,  the  prior  estate  being  looked  upon  as  lasting 
till  forfeiture  by  the  prior  taker.    Smith  d.  Dormer  v. 
Parkhurst,  18  Viner,  fol.  413;  3  Atk.  135;  4  B.  P.  C. 
353. 

Charactebistics  of  Conditions  Pbecedent. 

Whether  a  condition  is  subsequent  or  precedent  must  General 
depend  on  the  language  in  which  it  is  framed,  and  very  ^jjtion  ^ 
little  help  can  be  derived  from  decided  cases  on  the  point.  ^^^^ 
It  may,  however,  be  noticed,  that  when  the  condition 
requires  something  to  be  done,  which  will  take  time,  the 
argument  is  in  favour  of  construing  it  as  a  condition  sub- 
sequent.   Popham  V.  Bampfield,  1  Vem.  79 ;  1  Eq.  Ab. 
108,  pi.   2 ;  Peyton  v.  Bury,  2  P.  W.  626 ;  Buddy  v. 
Grefham,  2  L  R  Ir.  443. 
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On  the  other  hand,  a  condition,  which  involves  anything 
in  the  nature  of  consideration,  is  in  general  a  condition 
precedent.    Acherley  v.  Vernon^  Willes,  153  ;  In  re  Well- 
stead,  25  B.  612. 
Condition       If  a  dovise  be  made  to  take  effect  only  on  performance 
whether*     of  some  particular  duty  by  the  devisee,  or  upon  some 
im^tS^  particular  event,  there  is  no  gift  unless  the  condition  is 
oriUegai,    fulfilled.    And  it  makes  no  difference  that  the  event  is 
fulfilled  in  impossible,  impolitic,  or  illegal.     See  Egerton  v.  Earl  of 
the^  ewe  of  srotunlow,  4  H.  L.  1  ;  Priestley  v.  HolgcUe,  3  K.  &  J.  286 ; 

see  Cald/weU  v.  CreaaweU,  6  Ch.  278. 
In  per-  But  as  regards  personalty,  a  gift  made  upon  a  condition 

condition  precedent  involving  a  physical  impossibility,  such  as  to 
mvolv^  a  drink  up  the  ocean,  takes  effect  notwithstanding  the  con- 
phyrical     dition.     See  1  Swin.,  Part  IV.,  sec.  6,  p.  257  ;  Co.  Lit  206  6. 

impoen- 

bility  is  But  if  the  condition  precedent,  though  in  fact  impossible 

at  the  date  of  the  will,  or  becoming  impossible  by  sub- 
sequent events,  involves  no  physical  impossibility,  the  gift 
will  not  take  effect.    Lowther  v.  Cavendish,  1  Ed.  99, 116 ; 
Robinson  v.  Wheelwright,  21  B.  214 ;  6  D.  M.  &  G.  535. 
Condition       As  regards  realty  and  personalty,  a  condition  precedent 
bytestator.  which  becomes  impossible  by  the  act  of  the  testator  is 
discharged.    Co,  Lit.  206  6.,  sea  334 ;  Gathv,  Barton,  1  B. 
478  ;  Barley  v.  Langworthy,  3  B.  P.  C.  359. 
Condition       Jn  personalty  a  condition  precedent  which  is  contra 
hanos         bonos  TTiores  may  be  rejected,  leaving  the  gift  absolute. 
""^        Brovm  v.  Peck,  1  Ed.  l40 ;  Wren  v.  Bradley,  2  De  G.  & 
Sm.49. 

Vesting  of  Real  Estate. 

General         The  Courts  lean  strongly  in  favour  of  early  vesting. 

UvwT^  "  Whilst  estates  remain  contingent,  those  in  whom  they 

vesting.      ^Q  ^^  ^  future  time  to  be  vested  have  no  interest  in  the 

estates  or  the  rents  and  profits  of  such  estates.      Such 

estates  must  descend  to  the  heir,  if  they  are  not  given  to 
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any  person  to  hold  until  the  events  happen  on  \?hich  they 
are  to  become  vested.  Testators  who  create  contingent 
estates  often  forget  to  make  any  provision  for  the  preser- 
vation of  their  estates,  and  for  the  disposition  of  the 
rents  and  profits  in  the  intermediate  period  between  their 
deaths  and  the  vesting  of  their  estates.  In  such  cases 
the  estates  descend  to  the  heirs,  who,  knowing  that  they 
are  to  enjoy  them  only  for  a  short  period,  and  that  they 
have  obtained  the  possession  of  them  from  the  inatten- 
tion, and  not  from  the  bounty  of,  the  testator,  or  from 
the  mistake  of  the  professional  man  who  drew  the  will, 
will  make  the  most  that  they  can  of  them  during  the 
time  that  they  remain  theirs,  regardless  of  any  injury 
that  the  estates  may  suffer  from  their  conduct.  The 
rights  of  the  different  members  of  families  not  being 
ascertained  while  estates  remain  contingent)  such  fami- 
lies continue  in  an  unsettled  state,  which  is  often  pro- 
ductive of  inconvenience  and  sometimes  of  injury  to 
them.  If  the  attaining  a  certain  age  be  a  condition  pre- 
cedent to  the  vesting  estates,  by  the  death  of  their  parents 
before  they  are  of  that  age,  children  lose  estates  which  were 
intended  for  them,  and  which  their  relation  to  the  testator 
may  give  them  the  strongest  claim  to."  Per  Best,  C.  J., 
DufUld  V.  Dufdd,  3  Bl.  N.  S.  330 ;  1  Dow.  N.  S.  310. 

A  devise  to  A.  and  his  heirs  "  if  *'  or  "  when  "  he  attains  Deviee 
twenty-one    is    contingent  according  to   the  opinion   ofQ^u^^*^ 
Feame,  Post.  Works,  191.   So,  too,  "a  devise  in  remainder  co»*ing«i*- 
to  a  class  of  children  if  they  attain  twenty-one  is  a  con- 
tingent remainder.     It  is  also  a  contingent  remainder  if 
it  be  a  devise  to  a  class  of  children  equally  at  the  age  of 
twenty-one.     And  so  also  it  is  a  contingent  remainder  if  it 
be  a  devise  in  remainder  to  children  who  shall  attain  the 
age  of  twenty-one."    Per  Stuart,  V.-C,  in  Browne  v. 
Browne,  3  Sm.  &  G.  587 ;  Alexander  v.  Alexander,  16 
C.  B.  59  ;  see  JvU  v.  Jacobs,  3  Ch.  D.  703. 
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Condition       Cases,  however,  where  the  condition  as  to  attaining  a 

reqmnng  ^  ... 

the  attain-  certain  age  forms  part  of  the  original  devise,  must  be 
certain  age  distinguished  from  those  cases,  where  the   condition    is 
t^TSa^  contained  in  a  separate  direction ;  thus,  where  there  has 
^'       been  an  immediate  devise  followed  by  a  clause  directing 
that  the  devisee  *'  is  not  to  be  of  age  to  receive  this  "  till 
he  attains  a  certain  age,  or  that  it  is  to  become  his  pro- 
perty on  attaining  twenty-five,  the  devisee  has  taken  a 
vested  interest  subject  to  be  divested.    Snow  v.  Potdden, 
1  Kee.  186 ;  Attwater  v.  AUwater,  18  B.  330. 

So,  too,  a  devise  to  A.,  provided  she  lives  to  attain 

twenty-one,  has  been  held  vested  subject  to  be  divested. 

SimTOonda  v.  CockSy  29  B.  455,  where  the  devise  was  after 

a  life  estate. 

Expren         Qf  course,  when  there  is  an  express  direction  as  to  the 

directionas         ... 

to  Testing,  period  of  vesting,  nothing  can  vest  before  the  appointed 
time  ;  though  on  the  other  hand  the  question  of  vesting  is 
not  affected  by  a  direction  merely  referring  to  the  period 
of  possession.  Russdl  v.  Buchanan,  2  Cr.  &  M.  561 ;  7 
Sim.  628 ;  Montgomerie  v.  Woodley,  5  Ves,  522 ;  Shrimp- 
ton  V.  Shrirapton,  31  B.  425. 

Caaes  in         A  devise  to  A.,  at  or  when  or  if  he  attain  twenty-one, 

which  a  ,„  .  ,     . 

deviae  to    Will  be  vested : 

when  or  if       ^'  ^^  ^^  estate  is  given  prior  to  the  attainment  of 
he  attain    twenty-one  by  the  ultimate  devisee  to  some  third  person 
vested.       either  for  the  benefit  of  the  devisee  himself,  or  for  the 
Sse  tif^A  ^®^^fi*  ^f   some   other    persons    to   endure   during  the* 
attain  21.   minority.     Qoodtitle  d.  Hayward  v.  Whitby,  1  Burr.  228 ; 

Re  Mottram,  10  Jur.  N.  S.  915 ;  Borastov'a  Case,  3  Rep. 

19a.;  Manjield  v.  Dugard,  1  Eq.  Ab.  195,  pi.  4. 

In  this  case  the  estate  given  to  the  devisee  on  attaining 

twenty-one  is  in  fact  a  vested  interest  subject  to  a  term. 
Prior  2.  A  devise  to   A.  for  life,  and  from  and  after  his 

devise  for 

life.  decease  to  B.,  if  he  shall  have  attained  twenty-one  years, 

or  so  soon  a»s  he  shall  arrive  at  that  age,  was,  in  And7'(nv 
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V.  Andrew,  1  Ch.  D.  410,  held  to  give  B.  a  vested  interest 
at  birth,  owing  to  the  words  "  from  and  after,"  which  were 
held  to  mean  immediately  after;  but  see  Alexander  v. 
Alexander,  16  C.  B.  59. 

Whether  a  devise  in  remainder  after  a  life  estate  to  B. 
if  he  attains  twenty-one  in  the  absence  of  the  words  "  from 
and  after  "  would  give  B.  a  vested  interest  subject  to  be 
divested  seems  doubtful,  though  the  remarks  in  Andrew 
v.  Andrew,  swpra,  are  in  favour  of  such  a  construction ; 
but  see  Blagrove  v.  Hancock,  16  Sim.  371 ;  Simmonds  v. 
Cocks,  29  B.  455. 

3.  However,  if  there  is  a  gift  over  upon  death  under  Gift  over 
twenty-one,  the  gift  over  shows  that  the  first  devisee  is  to  ^^  21. 
take  whatever  interest  the  person  claiming  under  the 
devise  over  is  not  entitled  to,  that  is  to  say,  the  immediate 
interest.    Bromfield  v.  Crowder,  1  B.  &  P.  N.  R  313 ;  see 

14  East,  604  ;  Doe  d.  Roake  v.  NeweU,  1  Mau.  &  S.  327 ; 
5  Dow.  202 ;  Edwards  v.  Hammond,  3  Lev.  132  ;  Doe  d. 
Hvmt  V.  Moore,  14  East,  601 ;  Phipps  v.  Ackers,  3  CI.  & 
Fin.  691 ;  9  ib.  583 ;  Whitter  v.  Bremridge,  L.  R  2  Eq. 
736. 

And  the  argument  in  favour  of  vesting  is  still  stronger, 
if  the  gift  over  is  upon  death  before  the  given  time  with- 
out issua    Fin^  v.  Lans,  10  Eq.  501. 

The  attainment  by  the  devisees  of  the  given  age  is  a 
certainty  provided  they  live  long  enough ;  if,  however, 
the  contingency  is  some  other  event,  as  remainder  to  A. 
if  he  survives  B.,  the  estate  is  not  vested  till  the  event 
happens,  notwithstanding  the  gift  over.  Doe  d.  Planner 
V.  Scvdamore,  2  B.  &  P.  289  ;  Price  v.  HaU,  5  Eq.  399. 

And  of  course  the  gift  over  can  have  no  effect  where 
there  is  an  express  direction  as  to  the  time  of  vesting. 
Russell  V.  BuchanxMh,  2  Cr.  &  Mee.  561 ;  7  Sim.  628. 

4.  There  is,  however,  an  important  distinction  between  Deviae  to  a 
a  devise  to  definite  persons  or  to  a  class,  which  is  clearly  daMaodlo 
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aclanupon  and  satisfactorily  ascertained,  at  twenty-one,  and  a  dcYise 
gency.  to  SQch  of  a  class  as  attain  twenty-one,  or  to  those  who 
attain  twenty-one.  In  the  latter  case  ''  the  finding  or  not 
finding  the  legatee  depends  on  his  attaining  a  particular 
qualification,  and  till  the  contingency  happens,  there  is  no 
one  to  whom  the  doctrine  laid  down  in  Phippa  v.  Ackers 
can  apply."  Such  a  devise,  therefore,  will  not  be  vested 
by  a  gift  over.  Ihiffidd  v.  Duffidd,  8  BL  N.  &  260 ; 
Stephen  v.  Stephen,  Cases  temp.  Talb.  228;  Festing  ▼. 
Alien,  12  M.  &  W.  279 ;  Holmes  v.  Prescott,  10  Jur.  N.  S. 
607;  33  L.  J.  CL  264;  11  L.  T.  N.  S.  38;  12  W.  R  636; 
3N.R  659\RIiode8y.  Whitehead, 2  J)t.&,  Sm.532;  13  W. 
R  800  ;  Price  v.  HaU,  5  Eq.  399  ;  Eddel's  Trust,  11  Eq. 
559 ;  Patching  v.  Bamett,  28  W.  R  886.  Riley  v.  Oar- 
nett,  3  De  G.  &  S.  629,  and  Browne  v.  Browne,  3  Sm.  & 
G.  568,  will  probably  not  be  followed. 

But  a  devise  to  A.  for  life,  and  if  he  leave  a  son  bom  or 
to  be  born  in  due  time  after  his  decease,  who  should  live 
to  attain  twenty-one,  then  to  such  son  in  fee  if  he  attain 
twenty-one,  with  a  gift  over  if  A.  die  without  leaving  a 
son  who  should  attain  twenty-one,  has  been  held  to  give 
an  infant  son  of  A.  a  vested  estate  subject  to  be  divested, 
otherwise  a  child  born  within  nine  months  of  A's  death 
could  never  take.  Mudcett  v.  Eaton,  1  Ch.  D.  435  ;  see, 
too.  Doe  V.  Hopkimson,  5  Q.  B.  223. 
An  estate  5.  An*  estate  limited  to  commence  in  certain  specified 
menoein    events  will  fail  altogether  unless    those    exact    events 

^^!Ste  faiia  WP®^   ^'^^  *  8^^'  "  ^  ^  8*^*^  ^^®'  living  my  wife,  with- 
unleas  the  out  leaving  a  widow  or  any  child,  after  his  death  and  my 

events  .... 

hAppen.  wife's "  to  B.,  will  fail  if  A.  survives  the  testator's  wife, 
though  he  may  die  without  leaving  a  widow  or  child. 
Holmes  v.  Cradock,  3  Ves.  317;  Shuldam  v.  Smith,  6 
Dow.  22 ;  Dicken  v.  Clarke,  2  Y.  &  C.  Ex.  572. 

So  if  a  testator  recites  that  he  will  be  entitled  to  pro- 
perty in  certain  events,  and  disposes  of  it,  if  those  events 


CONTINGENCY  REPEATING  PRIOR  LIMITATIONS.  405 

happen,  the  property  passes  only  if  those  events  happen, 
though,  in  fact,  he  may  be  entitled  to  the  property  in 
other  events  as  well.  Archhold  v.  Austin  Oourlay,  5 
L.  R.  Ir.  214. 

But  in  the  case  of  successive  limitations  "  where  there  Where  the 
is  a  limitation  over  which,  though  expressed  in  the  form  gency 
of  a  contingent  limitation,  is  in  fact  dependent  on  a  con-  ^^"^j^** 
dition  essential  to  the  determination   of   the  interests  ^^  ^^ter- 

minatioii 

previously  limited,  notwithstanding  the  words  in   form  of  prior 
import  contingency,  they  mean  no  more  in  fact  than  that  ^^^  ^^^e 
the  person  to  take  under  the  limitation  over  is  to  take  ^  ▼«>*®<^ 
subject  to  the  interests  previously  limited."    Maddiaon  v. 
Chapman,  4  K.  &  J.  709,  719  ;  3  De  G.  &  J.  636  ;  Webb 
V.  Hearing,  Cro.  Jac.  415  ;  Pearaali  v,  Simpson,  15  Ves. 
29  ;  Framks  v.  Price,  3  B.  182  ;  5  Bing.  N.  C.  37;  6  Sc. 
710 ;  Ghdlen  v.  Martin,  21  W.  R  671  ;  Edgem/rih  v. 
Edgeworth,  L.  R.  4  H.  L.  35 ;  see  post,  p.  477. 

Thus,  if  the  devise  is  to  A.  for  life  remainder  to  B.  for 
life,  and  on  the  decease  of  B.,  if  A.  be  dead,  to  C.  in  fee,  C. 
takes  a  vested  remainder  whether  B.  survives  A.  or  not. 
Cases  supra ;  see,  too,  Key  v.  Key,  4  D.  M.  &  G.  73 ; 
In  re  Betty  Smith's  Trusts,  L  R  1  Eq.  79. 

So  a  devise  in  remainder  to  a  person  for  his  life,  if  be  shall 
be  living  when  the  prior  limitations  determine,  is  not  con- 
tingent, nor  will  subsequent  remainders  be  contingent  upon 
the  survivorship  of  the  tenant  for  life.  Leadbeater  v.  Cross, 
2  Q.  B.  D.  18. 

But  to  admit  this  construction,  the  limitation  over  must  Limits  of 
involve  no  incident,  but  what  is  essential  to  the  deter- Jj^^°°" 
mination  of  the  estates  previously  limited.    Maddison  v. 
Chapman,  4  K.  &  J.  709 ;  3  De  G.  &  J.  536. 

6.  It  is  now  settled,  that  when  there  is  a  gift  to  a  person  Estates  to 
for  life,  if  she  so  long  remains  unmarried,  or  for  life  until  ^de^^ 
bankruptcy,  followed  by  a  gift  over  in  the  event  of  marriage  mination  of 
or  bankruptcy,  the  remainder  is  not  contingent,  but  vested  estate  by 
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mamage 
or  bank 


remain- 
den. 


Salter, 


80  as  to  take  effect  either  upon  the  death  or  marriage  or 
rupt^  bankruptcy,  as  the  case  may  be,  of  the  tenant  for  life.  Luoc- 
^v«Ited*  /^^^  ^  Cheeke,  8  Lev.  126  ;  Lady  Ann  Fry* 8  Case,  1  Vent 
199  ;  Gordon  v.  Adolphvs,  3  B.  P.  C.  306 ;  Foster  v. 
Lord  Romney,  11  East,  594 ;  Meeds  v.  Wood,  19  B.  215  ; 
Browne  v.  Hamvmond,  Jo.  210 ;  Ea;ton  v.  Hewitt,  2  Dr.  & 
S.  184 ;  Wardroper  v.  Cvtfidd,  12  W.  R  458  ;  WaVpole  v. 
Laslett,  7  L.  T.  N.  S.  526  ;  1  N.  R  180 ;  Etclm  v.  Etdves, 
8  Dr.  440. 

In  Pile  V.  Salter,  5  Sim.  411,  it  was  held,  that  the  fact 
of  the  gift  over  being  in  the  event  of  marriage  to  the 
tenant  for  life,  together  with  others,  would  prevent  this 
construction.  This  case,  however,  was  not  followed  in 
UhderhUl  v  Boden,  2  Ch.  D.  494. 

But  this  construction  only  applies  where  the  ulterior 
limitation  is  a  remainder,  the  event  upon  which  it  is  to  take 
effect  being  incorporated  into  the  prior  limitation  for  life, 
and  not  where  the  prior  life  estate  is  to  be  cut  down  in  the 
event  of  the  marriage  of  the  tenant  for  life.  Sheffield  v. 
Lord  Orrery,  3  Atk.  282. 

If  a  sum  is  given  to  a  legatee  with  a  direction,  that  the 
interest  shall  be  for  her  separate  use  for  life  and  while  she 
continues  unmarried,  with  a  gift  over  if  she  marries,  the 
gift  over  only  takes  effect  in  that  event.  M'CvMock  v. 
MCvZloch,  10  W.  R  515 ;  3  Giff.  606, 


Vesting  of  Charges  on  Land. 

Legados         The  vesting  of  legacies  charged  upon   real  estate  is 
land^o  not  govcmed  by  rules  derived  from  the  common  law. 

ti^y  are^*^  "  ^^  ^  ®^°^  ^^  money  be  given  to  a  person  charged  upon 
payable,  real  estate,  and  that  person,  being  an  infant,  is  not  to  have 
the  legacy  immediately,  but  it  is  given  at  twenty-one  or 
payable  at  twenty-one,  if  the  child  does  not  attain  twenty- 
one  the  legacy  is  not  raisable."  Parker  y,  Hodgson,  1  Dr. 
&  Sm.  568 ;  see  Brown  v.  Wookr,  2  Y.  &  C.  C.  134. 


VESTING  OF  CHAEGES  ON  LAND.  407 

But  if  the  payment  is  postponed  for  purposes  not  re-  Dfatinction 
ferrible  to  the  person  of  the  legatee,  but  only  for  the  con-  postpone- 
venience  of  the  estate,  as,  for  instance,  in  the  case  of  a  life  ™®^*g^fc 
tenancy,  the  legacies  vest  before  the  time  of  payment  «>r  the  pur- 
Evans  v.  Scott,  1  H.  L.  57 ;  King  v.  Withers,  Ca.  temp  estate  and 
Talb.  116  ;  see  In  re  Brabazon,  13  Ir.  Eq.  156.  J^^. 

It  makes  no  difference,  whether  the  legacies  subject  to 
a  hfe  interest  are  made  payable  at  twenty-one  or  not, 
though  it  seems  that  they  will  not  in  any  case  vest  before 
then.  Remnant  v.  Hood,  2  D.  F.  &  J.  396 ;  Davies  v. 
Hugvjenin,  1  H.  &  M.  730. 

And  a  legacy  charged  upon  land  and  directed  to  be  paid  ^^*^}^ 
upon  an  event  which  may  or  may  not  happen,  for  instance,  upon  an 
when  the  testator  s  eldest  son  should  come  into  possession  ^hich  may 
of  a  settled  estate,  will  fail  if  the  event  does  not  happen.  ^^   ^ 
TayUyr  v.  Lambert,  2  Ch.  D.  177.  contingent. 

If  a  legacy  is  charged  upon  real  and  personal  estate,  the  Legacy 
personal  estate  is  the  primary  fund  for  payment,  and  so  far  upon  real 
as  the  personal  estate  extends,  the  vesting  is  governed  by  JJaiJI^te 
the  rules  applicable  to  personal  estate,  but  so  far  as  the  ^o^o^ 

*  *  propor- 

legacy  is  payable  out  of  realty  the  rules  with  regard  to  tionaUy 
legacies  charged  upon  land  apply.    Ihike  of  Ghandos  v.  applicable 
TcJbot,  2  P.  W.  601,  612  ;  Pr(yw8e  v.  Abingdon,  1  Atk.  ^f*^*f 
481 ;  In  re  Hudsons,  Dru.  t  Sugd.  6.  wnaity. 

Vesting  of  Bequests  of  Pebsonalty, 

The  vesting  of  bequests  of  personalty,  including  chattels  Vesting  of 
real,  is  governed  by  rules  derived  from  the  civil  law.   These  fa^emwl 
rules  apply  also  to  realty  directed  to  be  converted.    In  re  ^y^^^ 
Hud8(m8,  Dru.  t  Sugd.  6 ;  JIaH'a  Trusts,  3  De  G.  &  J. 

195. 
L  When  there  is  an  express  direction  as  to  the  period  of 

vesting: 

It  has  been  said  that  the  word  "  vest,"  being  derived  Meaningof 

"vest." 

from  *'vestire,"  naturally  refers  to  vesting  in  possession,  and 
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not  to  vesting  in  interest    Yov/ng  v.  Robertson,  4  Macq.  314. 

This  is,  however,  contrary  to  the  whole  current  of  English 

authority,  according  to  which  the  word  "  vest  *'  haft*  always 

been  held  to  refer  pritnd  facie  to  vesting  in  interest  or 

transmissibility,  and  not  vesting  in  possession  or  inde- 

feasibility. 

Direction       Thus,  when  there  is  a  direction  that  the  gifts  are  to  be 

iDg  i»^im-  vested  at  a  certain  period,  the  legatees  will  take  no  interest 

P^*'^«-    tiUthen. 

Gift  over  Where  the  interests  of  legatees  are  to  be  vested  at  twenty- 
Sfore^e^o^®>  a  gift  ovor  upou  death  under  twenty-one,  or  upon 
*^®.  ^*  .„  death  before  the  time  of  vesting,  will  not  affect  the  natural 

vesting  will  ^^ 

not  alter  meaning  of  the  word.  Glanvil  v.  OlanvU,  2  Mer.  38 ; 
ing  of  IS  Comport  V.  Ausiten,  12  Sim.  218  ;  QriffUh  v.  Bl/u/rU,  4  B. 
word  vert.  248  ;  Rowland  v.  Tcmaey,  26  B.  67 ;  jB6  Thatcher's  Trust, 

ib.  365  ;  Selby  v,  Whitaker,  6  Ch.  D.  239. 
When  In  many  cases,  however,  ''vested"  has  been  used  as 

**  verted" 

means        equivalent  to  indefeasible  or  payabla 

"payable."     Thus,  if  the  shares  of  members  of  a  class  are  directed  to 

Gift  over 

upon  death  be  Vested  at  a  certain  time,  and  there  is  a  gift  over  to  the 
iuaeMore  Other  members  of  the  class  of  the  shares  of  those  dying 
thetimeof  t^foj-g  ^.j^j^^  ^^jj^q  without  issue,  vested  will  mean  payable. 

vesting.  '  ^  •' 

Taylor  v.  Frobisher,  5  De  G.  &  S.  191. 

Shares  So,  too,  if  legatees  are  treated  as  taking  vested  shares 

vested  be-  before  the  time  fixed  for  vesting,  vested  must  mean  payable. 

time^-         This  will  be  the  case,  if  a  time  is  appointed  for  vesting, 

pointed,     and  maintenance  is  given,  if  any  child  entitled  on  the  death 

of  the  tenant  for  life  to  a  vested  or  presumptive  share  should 

be  under  the  age  appointed  for  vesting,  where  the  word 

presumptive  refers  to  the  possibility  of  accruer.   Berkeley  v. 

Swinburne,  16  Sim.  275;  Baxter's  Trust,  4  N.  R  131;  10 

Jut.  N.  S.  485. 

Similarly,  if  in  the  event  of  any  child  dying  before 
the  time  of  vesting,  leaving  children,  there  is  a  gift  of  the 
share  such  child  would  have  had  if  living  to  his  issue,  the 
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direction  as  to  vesting  will  be  referred  to  payment.    In  re 
Edmondson's  Estate,  5  Eq.  389  ;  Poole  v.  BoU^  11  Ha.  33. 

Or  again,  it  may  appear  that  the  testator  has  used  the  Vested  and 
terms  vested  and  paid  interchangeably.    In  re  Edrruyiid-  SJer-'^ 
son's  Estate,  supra  ;  Williams  v.  Haytharne,  6  Ch.  782 ;  Re  ^^*" 
Parr's  Trust,  41  L.  J.  Ch.  170.  *  ^" 

And  when  there  is  a  direction  to  pay  legacies  at  the  death  Direction 

to  Dav 

of  the  tenant  for  life,  a  subse(]uent  direction  as  to  vesting  legacies  at 
at  twenty-one  will  be  referred  to  indefeasible  vesting  or  ^^|^ 
possession.    Bamet  v.  Bamet,  29   B.  239 ;  Simpson  v. 
Peach,  16  Eq.  209. 

When  there  is  a  gift  to  children  who  survive  their  parent,  Gift  to 
a  direction  as  to  vesting  will  not  make  the  gift  vest  in  any  who  sur- 
who  do  not  survive  their  parent     In  re  Payne,  25  B.  556;  ^^^^^ 
Williams  v.  Haythome,  6  Ch.  782  ;  see  Draycott  v.  Wood,  ^*i» » 

__   -.  directionas 

5  W.  K.  158.  to  vesting. 

If,  however,  the  proviso  as  to  vesting  is  intended  to  intro- 
duce a  new  gift,  evidenced  by  the  fact,  for  instance,  that 
it  applies  to  prior  legatees  who  die  leaving  issue,  and 
not  merely  to  such  of  them  as  survive  the  tenant  for  life, 
it  will  override  the  previous  contingency  of  surviving  the 
tenants  for  life.     WiUia/ms  v.  Russell,  10  Jur.  N.  S.  168. 

A  direction  that  legatees  are  to  be  beneficially  interested  Beneficial 
at  a  certain  period,  refers  only  to  vesting  in  possession. 
M'Lachlan  v.  TaiU,  28  B.  407 ;  2  D.  F.  &  J.  449. 

II.  Where  there  is  no  direction  as  to  vesting : 

1.  It  is  important  to  distinguish  a  gift  to  a  contingent  Gift  to  a 

class  who 

class,  and  a  gift  to  a  class  upon  a  contingency ;  thus,  a  gift  attain  21» 
to  children  who  attain  twenty-one,  or  to  such  children  as  cUkaa*at*2l. 
attain  twenty-one,  is  a  gift  to  a  contingent  class,  and  will 
only  vest  in  those  who  attain  twenty-one,  though  there 
may  be  a  gift  of  interest  or  other  circumstances,  which  in 
a  gift  to  a  class  upon  a  contingency,  as  for  instance,  at 
twenty-one,  might  have  the  effect  of  vesting  the  bequest. 
Bull  V.  PrUchard,  1  Russ.  213 ;  Bree  v.  Perfect,  1  ColL 
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128 ;  Leake  v.  Robinson,  2  Mer.  363 ;  Stead  v.  PhM,  18 

B.  50 ;  Lloyd  v.  Lloyd,  3  K.  «&  J.  20 ;  Thomas  v.  WUber- 

force,  31  B.  299;  WiUiams  v.  Hayihorne,  6  Ch.  782; 

Dewar  v.  Brooke,  14  Ch.  D.  529 ;  see  JBe  Bullei/a  Estate,  11 

Jur.  N.  S.  791,  847;  Ootch  v.  Foster,  5  Eq.  311. 

Gontin-  If  the  gift  is  to  children  who  attain  twent7-K>ne,  and,  if 

fm^ted    ^^^  ^^^  child,  to  such  child,  the  contingency  of  attaining 

Sft  to  »     twenty-one  will  not  be  imported  into  the  gift  to  a  single 

fcingie        child.     Walker  v.  Mower,  16  B.  365 ;  Johnson  v.  Fovlds^ 

child.  

5  Eq.  268. 
Biiectioii        2.  Wbea  there  is  a  clear  gift,  an  additional  direction  to 

AB  to  PAY' 

ment  will  pay,  when  the  legatee  attains  a  given  age,  will  not  post- 
pone^tr  P^^®  *^®  vesting,  the  gift  being  considered  debUv/m  in 
ing  when   presenti,  solvendam  in  futuro. 

there  is  a 

clear  gift.       Thus,  a  gift  to  A.,  payable  at  twenty-one,  is  vested,  and 

it  makes  no  difference  whether  the  gift  precedes  or  follows 

the  direction  for  payment,  provided  a  clear  immediate  gift 

can  be  found  in  the  will.    In  re  Bartholomew,  1  Mac.  &  O. 

354;  Shrimpton  v.  Shrimpton^  31   B.   425;  MaJier  v. 

Maker,  1  L.  R.  Ir.  22. 

Where  the      The  difficulty  in  these  cases  is  to  decide  whether  there 

hi  ^e        IS  a  substantive  gift  and  a  direction  to  pay,  ot  whether  the 

^j^j''^    only  gift  is  in  the  direction  to  pay.     See  Shvmi  v.  Hobbs, 

nothing      3  Dr.  93 ;  Chaffers  v.  Abell,  3  Jur.  577  ;  Williams  v.  Clark, 

veets  till 

then.         4  De  G.  &  S.  472  ;  Merry  v.  HiU,  8  Eq.  619. 

Direction       Of  course,  wheu  there  is  a  clear  gift,  a  direction  to 

»r:'     accumulate  the  interest  and  to  pay  the  principal  and 

tiiraTLiu  ^accumulations  at  twenty-one  will  not  affect  the  vesting. 

not  affect  a /S^^re^A  V.  Wothms,  1  Mad.  253;  Blease  v.  Bwrgh,  2  B. 

S^y      226 ;  Breedon  v.  Tugman,  3  M.  &  K.  289. 

Tested.  jjj  doubtful  cases  the  construction  may  be  assisted  by 

Indoubtful  ...  . 

canee  the  reference  to  other  limitations ;  thus,,  where  there  was  a  gift 
graoy  may  ^^^  ^^^  children  of  a  tenant  for  life,  to  be  paid  upon  their 
bereflected  attaining  twenty-five,  and  if  but  one  child,  the  whole  to 
vice  vertd,   become  the  property  of  such  only  child,  upon  his  attain- 
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ing  twenty-five,  and  be  transmissible  to  his  heirs,  executors, 
or  administrators,  none  of  the  children  took  vested  interests 
before  twenty-five,  the  gift,  in  the  event  of  there  being  an 
only  child,  being  clearly  contingent.  Judd  v.  Jvdd,  3 
Sim.  525 ;  see  Hunter  v.  Judd,  4  Sim.  455  ;  Merry  v.  HiU, 
8  Eq.  619. 

Similarly,  if  the  interest  of  an  only  child  is  clearly 
vested,  this  may  show  that  a  gift  to  all  the  children  at 
twenty-one  was  meant  to  be  vested  too.  King  v.  Isaacson, 
1  Sm.&G.371. 

And  it  may  appear  from  the  context  that  the  words  "  to  Paid  may 
be  paid  '*  were  meant  to  refer  to  vesting  and  not  to  pay-  vested. 
ment.    Martmeau  v.  Rogers,  8  D.  M.  &  G.  328. 

3.  The  time  when  the  legacy  is  to  be  paid  must,  how-  Gift  to  be 
ever,  be  certain;  that  is  to  say,  it  must  be  certain  that^ewhtch 
the  time  will  dome  if  the  legatee  lives  long  enough.     No  ^^^^n^ 
doubt  it  is  uncertain  whether  a  legatee  will  ever  attain  legatee's 
a  given  age,  but  siuce  he  must  attain  it  if  he  lives,  this  contingent, 
latter  contingency  is  disregarded. 

"When  the  time  annexed  to  the  pajnnent  is  merely 
eventual,  and  may  or  may  not  come,  and  the  person  dies 
before  the  contingency  happens,  I  can  find  no  instance  in 
this  Court  where  it  has  been  held  that  the  legacy  at  all 
events  should  be  paid."  It  becomes,  in  fact,  a  legacy  upon 
condition,  for  dies  incertus  conditumem  in  testamento 
fadt.  Thus,  a  legacy  to  A.  to  be  paid  upon  marriage  is 
contingent  Atkins  y.  Hiceocks,  1  Atk.  500;  EUis  v. 
EUis,  1  Sch.  &  Lef.  1 ;  Morgan  v.  Morgan,  4  De  G.  &  Sm. 
164 ;  In  re  CantiUon^s  Minors,  16  Jr.  Ch.  301 ;  Corr  v. 
Corr,  I.  R.  7  Eq.  397 ;  Malcolm  v,  ffCaUaghan,  2  Mad. 
349  ;  Taylor  v.  Lambert,  2  Ch.  D.  177. 

But  if  interest  is  given  in  the  meantime,  the  legacy  will  But  a  gift 
be  vested,  though  given  upon  marriage.  Booth  v.  Booth,  ^  Jt^'^* 
4  Ves.  399  ;  Vize  v.  Stoney,  1  D  &.  War.  337.  m^it^ 

It  may  be  noticed,  however,  that  a  legacy  given  upon  vested. 

Gift  upon 
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marriage  marriage  may  be  held  upon  the  context  to  be  given  at 
M^gSt  at  twenty-one,  or  upon  marriage  under  twenty-one,  as  where 
2i,orupon|.jjgyg  was  a  rift  to  parents  for  life,  and  then  to  their 

marriage  o  x- 

uuder  21.  children  if  then  of  age  or  married,  and  if  any  were  infants 
at  the  death  of  their  parents,  then  to  them  at  twenty-one, 
if  sons,  or  on  marriage  if  daughters.  LaTig  v.  Pugh,  1  Y. 
&  C.  C.  719  ;  see  West  v.  Wed,  4  Giff.  198.    . 

4.  When  the  only  gift  is  to  be  found  in  the  direction  to 
pay  or  divide : 

Direction       a.  If  the  postponement  of  division  or  payment  is  merely 

aft^  a  life  OIL  account  of  the  position  of  the  property,  if,  for  instance, 

^^®J|i      there  is  a  prior  gift  for  life,  or  a  bequest  to  trustees  to  pay 

onoe.         debts,  and  a  direction  to  pay  upon  the  decease  of  the 

legatee  for  life,  or  after  payment  of  the  debts,  the  gift  in 

remainder  vests  at  once.    Bermett's  Trust,  3  EL  &  J.  280 ; 

Strother  v.  Button,  1  De  Q.  &  J.  675. 

Direction        b.  But  where  the  payment  is  deferred  for  reasons  per- 

ai^^not  sonal  to  the  legatee,  the  gift  will  not  vest  till  the  appointed 

vest  tiU       tij^Q 
then. 

Thus,  a  gift  to  a  person  at,  or  if,  or  as  and  when  he 
shall  attain,  or  upon  attaining,  or  firom  and  after  attaining 
twenty-one,  will  not  vest  till  the  age  is  attained.  Hanson- 
v.  Graham,  6  Ves.  239 ;  Locke  v.  Lamb,  4  Eq.  372. 

5.  There  are,  however,  several  circumstances  which  may 
have  the  effect  of  vesting  a  gift  contingent  upon  attaining 
a  given  age : 

Contin-  d-  If  the  subject  of  the  gift  is  to  be  at  once  separated 

Seoomes     ^^^  *^®  ^^*  ^^  ^®  estate,  and  vested  in  trustees  to  be  for 
veated  by    i]^q  benefit  of  the  legatee,  thou£:h  the  interest  may  not  be 

severance.      .  ,  ,  ,  ^  " 

given  in  the  meantime,  but  directed  to  accumulate  and  go 
with  the  capital.  Love  v.  L'Eatrange,  5  B.  P.  C.  59 ; 
Saunders  v.  Vamtier,  Cr.  &  Ph.  240 ;  Oreet  v.  Oreet,  5  B. 
123;  Branstrom  v.  WUhinson,  7  Ves.  420;  Lister  v. 
Bradley,  1  Ha.  10 ;  Ingram  v.  Suckling,  7  W.  R.  386. 
By  gift  of       b.  If  the  interest  upon  the  legacy,  or  upon  the  legatee's 
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presumptive  share,  is  given  to  the  legatee  in  the  meantime  the  inter- 
till  the  time  of  payment  arrives.     Hanson  v.  Graham^  6  interest 
Ves.  239 ;  Harfs  Trusts,  3  De  G.  &  J.  195  ;  Hardoastle  v. 
HardcasUe,  1  H.  &  M.  405 ;  BeU  v.  Cade,  2  J.  &  H.  122 ; 
Bolding  v.  Strugndl,  24  W.  R  339 ;  45  L.  J.  Ch.  208. 

This  rule  applies  in  the  case  of  deeds.  Mostynv.  Brun' 
ton^nii.Gh.  153. 

(L)  The  rule  applies  though  the  interest  may  be  given 
subject  to  charges  or  annuities.  Lane  v.  Ooudge,  9  Ves. 
225  ;  Jones  v.  Ma^ckUwain,  1  Russ.  220 ;  Potts  v.  AiJierton, 
28  L,  J.  CL  486. 

(ii.)  Though  the  interest  may  be  expressed  to  be  given 
for  maintenance.  Harfs  Trusts,  3  De  G.  &  J.  195  ;  In  re 
Bvmn  ;  IsdCLcson  v.  Webster,  16  Ch.  D.  47. 

(iii.)  It  makes  no  difiPerence,  whether  the  interest  is  first 
given  up  to  a  given  time  and  then  the  principal,  or  vice 
versd,  at  any  rate,  if  the  age  fixed  is  either  twenty-one  or 
some  later  age,  but  such  as  to  indicate  that  the  testator 
has  fixed  upon  it  only  from  the  probable  incapacity  of  the 
legatees  to  manage  their  property  satisfactorily  earUer. 
Wadley  v.  North,  3  Ves.  364 ;  Westwood  v.  Southey,  2 
Sim.  N.  S.  192  ;  Bird  v.  Mayhury,  33  B.  351 ;  Pearman 
v.  Pearman,  33  B.  394 ;  Pearson  v.  Dolman,  3  Eq.  315. 

It  seems  doubtful  whether  Spencer  v.  Wilson,  16  Eq. 
601,  is  in  harmony  with  the  general  current  of  authority, 
or  even  with  the  views  expressed  in  In  re  Peek's  Trusts, 
ib.  221,  225. 

On  the  other  hand,  if  the  interest  is  given  up  to  a  very 
advanced  age,  and  the  principal  not  till  then,  it  is  more 
doubtful  whether  the  bequest  would  be  vested.  Batsford 
V.  Kebbel,  3  Ves.  363 ;  see  In  re  Bunn ;  Isaacson  v. 
Webster,  16  Ch.  D.  47. 

c.  It  seems  not  to  be  quite  clearly  settled  whether.  Effect  of 
where  there  is  a  discretion  to  trustees  to  apply  the  whole  to^iy** 
or  part  of  the  interest  to  the  maintenance  of  the  legatees,  *^®  ^^^^® 
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or  part  of  the  bcquest  will  be  vested.  The  better  opinion  now 
interest  seems  to  be  that  it  will.  Ecdes  v.  Birkett,  4  De  G.  &  S. 
105 ;  Rou8e*8  EstaU,  9  Ha.  649  ;  Fox  v.  Fox,  19  Eq.  286 ; 
Parrott  v.  Davies,  38  L.  T.  N.  S.  52;  see,  however, 
PuUford  V.  Hunter,  3  Bro.  C.  C.  416 ;  Ashmore^a 
Trusts,  9  Eq.  99 ;  Jw  re  Orimshaw'a  Trusts,  11  Ch.  D. 
406. 

It  has  been  suggested,  that  where  the  accumulated  sur- 
plus would  go  to  the  same  legatees  as  the  interest  and 
capital,  the  legacy  is  vested;  but  where  the  surplus  income 
is  either  expressly  given  over,  or  would  not  follow  the 
capital,  it  is  not ;  so  that  a  gifl  of  residue  in  such  a  case 
would  be  vested,  whereas  a  particular  legacy  would  not. 
See  Pearson  v.  Dolman,  3  Eq.  315.    But  quasre  whether 
this  distinction  reconciles  the  cases. 
Caaea  in         But  a  discretion  either  to  apply  the  interest  to  main- 
gift  of       tenance  or  to  accumulate  it  will  not  vest  the  legacies: 
n^lnk^   y<^y^ry  V.  Geddes,  1  R  &  M.  203 ;  nor,  perhaps,  will  a 
dent  to      discretion  to  apply  the  whole  or  part  of  the  interest,  not 

vest  con-  mtm^  ^  r 

tiDgent  exceeding  a  fixed  sum,  to  maintenance:  Merry  v.  Hill, 
egaciea.  g  j,^  g^g^  ^^^  ^.jj  ^^^  ^^  ^^  ^  fixed  sum  for  mainte- 
nance, though  it  may  be  equivalent  to  the  interest  of 
the  legacy :  BougJdon  v.  Boughion,  1  H.  L.  406 ;  Watson 
V,  Hayes,  5  M.  &  Cr.  125 ;  Livesey  v.  lAvesey,  3  Buss. 
287. 

And  the  gift  of  a  sum  for  maintenance  out  of  the  per- 
sonal estate  not  exceeding  the  income  of  the  legacies  will 
have  no  effect  upon  vesting.  Wynch  v.  Wynch,  1  Cox, 
433 ;  Rudge  v.  WinnxiU,  12  B.  357. 

A  discretionary  power  given  to  trustees  to  apply  the 

income  for  the  benefit  of  the  legatees,  to  the  exclusion 

of  any  one  or  more  of  them,  will  not  vest  their  shares. 

In  re  Barnahaw's  Trust,  15  W.  R  378. 

Effect  of  a      cl.  Where  interest  is  given  only  for  a  portion  of  the 

terest  for  a  period  before  the  time  fixed  for  payment,  if,  for  instance. 
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legacies  are  given  at  twenty-six,  with  interest  for  main-  portion  of 

.....  .      *-^®  period 

tenance  during  minority,  it  is  doubtful  whether  the  gift  before 
will  be  vested ;  probably  it  will  not  without  more.     See  ^^  ^^' 
the  remarks  in  Pearson  v.  Dolman,   3  Eq.   315.     In 
Dames  v.  Fisher,  5  B.  201 ;  Hai^son  v.  Grimwood,  12  B. 
192;   Tatham  v.   Vernon,  29  B.  604,  there  were  other 
circumstances.    And  see  Hunter's  Trusts,  L.  R  1  Eq.  295. 

It  may  be  noticed,  that  minority  properly  means  the 
period  before  the  attainment  of  twenty-one;  though,  if 
there  is  an  intention  expressed  to  that  effect,  it  may  mean 
the  whole  period  during  which  the  testator  has  kept  the 
legatee  out  of  the  property.  Milroy  v.  Milroy,  14  Sim. 
48 ;  Maddison  v.  Chapman,  4  E.  &  J.  709 ;  3  De  G.  &  J. 
536 ;  Fraser  v.  Fraser,  1  N.  R.  430. 

e.  Of  course,  where  the  interest  is  not  given  in  the  Gift  of 
meantime,  but  is  itself  given  at  the  same  time  as  the  itself  con- 
principal,  the  gift  does  not  vest.    Knight  v.  Knight,  2  S.  ^8®^*- 
&  St  490 ;  Locke  v.  Lamb,  4  Eq.  372. 

/.  A  distinction  must  be  drawn  between  the  gift  of  a  Distinction 
sum  to  each  member  of  a  class  at  twenty-one,  with  a  gift  giftdTSi- 
of  the  interest  upon  the  several  shares  in  the  meantime,  t«fo«t^pon 

^  '  a  legacy 

and  the  gift  of  an  aggregate  fund  to  a  class  as  they  respec-  to  an 
tively  attain  twenty-one,  with  a  direction  that  the  whole  and  upon 
interest  is  to  be  applied  for  their  maintenance  in  the  "^^^^ 
meantime ;  in  the  latter  case,  as  the  fund  is  to  be  kept  ^^^^  ^  » 
together,  and  the  whole  interest  applied  for  maintenance, 
nothing  will  vest  before  twenty-one.    Pulsford  v.  Hwnter, 
3  B.  C.  C.  416;  Barker  v.  Lea,  T.  &  R.  413;  In  re 
Ashmoi^e's  Trusts,  9  Eq.  99 ;  In  re  Parker ;  Barker  v. 
Barker,  16  Ch.  D.  44.     Perhaps  In  re  Grimshavfs  Trusts, 
11  Ch.  D.  406,  may  be  supported  on  this  ground. 

g.  It  seems  a  gift  of  personalty  to  A.  till  B.  attains  Whether 
twenty-one,  and  then  to  B.,will  not  give  B.  a  vested  interest:  ^rsonalty 
Sullivan  v.  Edgell,  23  W.  R.  722  ;  though  it  will  where  B.tttIiL 
there  is  anything  to  show  that  A.  takes  in  trust  for  B.  on  21,  and 
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then  to  B.,  the  principle  already  stated,  ante,  p.  412 :  £aii«  v.  Goudge, 

ia  vested. , 

9  Ves.  225. 
Argoments  h.  An  argument  in  favour  of  vesting  has  sometimes  been 
of  vesting,  based  upon  a  power  to  make  advances.  Vivian  v.  Mille, 
1  B.  315 ;  Harrison  v.  Orimwood,  12  B.  192;  Powis  v. 
Burdett,  9  Ves.  428  ;  Walker  v.  Simpson,  1  E.  &  J.  713 ; 
see  Maiden  v.  Maine,  2  Jur.  N.  S.  206. 

And  the  fact  that  the  gift  is  residuary  is  also,  it  is  said, 
in  favour  of  vesting.  Booth  v.  Booth,  4  Ves.  399 ;  see 
ante,  p.  414. 

6.  Effect  of  a  gift  over  upon  vesting : 
A  mere  a.  It  seems  a  mere  gift  over  upon  death  under  twenty-one 

?pon  death  '^^^  ^^^  hB,yG  the  effect  of  vesting  a  prior  gift  contingent 
before  the  upon  attaining  twenty-one,  though  the  point  is  doubtful : 
vesting  has  Ridgway  v.  Ridffway,  4  De  G.  &  S.  271 ;  Davies  v.  Fisher, 
6  B.  201 ;  in  both  which  cases  there  were  other  circum- 
stances which  alone  would  have  been  sufficient  to  vest  the 
gift ;  and  see  per  Sir  J.  Leach  in  Bland  v.  WiUiams,  3 
M.  &  K.  411.    The  remarks,  however,  of  Sir  John  Leach 
seem  to  be  based  on  the  theory  that  a  gift  over  under 
twenty-one,   the  prior  gift   being  at  twenty-one,  shows 
that  the  prior  gift  was  not  meant  to  be  vested.     The 
truer    doctrine   appears    to  be,  that  a  gift  over  upon 
death  imder  twenty-one   neither  shows   that   the   prior 
gift  was  meant  to   be  contingent,  nor  has  the  effect  of 
making  it  vested.      See  Re  Baxter's  Trusts,   4  N.  R. 
131 ;  Malcohn  v.  OVaMaghan,  2  Mad.  349 ;  In  re  Payne, 
25  B.  656. 
A  clause  of     &.  But  where   the   gift  is   to  a  class  at  twenty-one, 
im^itf^-"   followed  by  a  clause  of  accruer  giving  the  interests  of 
mentfor    thoso  dying  under  twenty-one  to  the  other  members  of 
the   class   (a  direction    which   would   be  useless   if  the 
shares  are  contingent  till  twenty-one),  there  is  a  strong 
argument  in  favour  of  vesting.   In  re  Edmondson's  Estate, 
5  Eq.  389. 
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c  It  seems  that  a  mere  gift  over  upon  the  death  of^iftoYor 

,  ,  .  upondtath 

any  of  the  legatees  without  issue  will  not  vest  contingent  without 
legacies.    Barker  v.  Lea,  T.  &  R.  413. 

d.  But  a  gift  over  upon  death  under  twenty-one,  and  Gift  ovir 

without  issue,  will  vest  a  prior  gift  at  twenty-one.  without 

The  testator  seems  to  imply  that  the  legacy  is  to  go  the  time  of 
over  not  upon  fsiilure  to  attain  that  age,  but  only  in  the  '^^^^e- 
events  mentioned,  and  the  attainment  of  the  given  age  is 
therefore  not  a  condition  precedent  to  vesting.  Harrison 
V.  Qrvmwoody  12  B.  192 ;  Bland  v.  WiUiamis,  3  M.  &  K. 
411 ;  MurHn  v.  PhiUipson,  ib.  257;  Thomson's  Trusts, 
11  Eq.  146. 

e.  But  if  the  gift  is  to  A.  for  life,  then  to  her  children  Effect  of 
at  twenty-one,  and  if  A.  dies  without  issue,  or  without  leav-  upon  death 
ing  issue  over,  the  gift  over  has  no  effect  upon  the  vesting,  parent 
since  it  may  have  been  intended  to  provide  for  the  death  y^^^o"* 

•^  ^  *  ^  I88ue  upon 

of  all  the  children  before  the  tenant  for  life.     Walker  v.  contingent 
Mower,  16  B.  365 ;  Wrangham's  Trusts,  1  Dr.  &  Sm.  totSr 
358 ;  Kidrrum  v.  Kidman,  40  L.  J.  Ch.  359 ;  see  Wetherall  «*>^^«^ 
V.  Wetherall,  1  D.  J.  &  S.  134. 

On  the  other  hand,  if  the  gift  is  to  children  living  at  the 
death  of  the  tenant  for  life,  as  they  attain  twenty-one,  a  gift 
over  on  the  death  of  the  tenant  for  life  without  leaving  issue 
will  afford  a  strong  argument  in  favour  of  vesting,  since 
it  is  ineffectual  if  the  children  survive  the  parent  and  die 
under  twenty-one.    Bree  v.  Perfect,  1  Coll.  128. 

7.  When  the  gift  is  to  a  class  when  the  youngest  attains  Gift  to  » 
twenty-one,  it  is  clear  that  all  who  attain  twenty-one  will  ^^^  ^^ 
take  vested  interests.     Leeming  v.  Sherratt,  2  Ha.  14  ly^'™^®^, 

•^  attains  21. 

Parker  v.  Sowerby,  1  Dr.  488 ;  see  4  D.  M.  &  Q.  321 ; 
Smith's  WUl,  20  B.  197;  see  Sanshui-y  v.  Bjead,  12  Ves. 
75 ;  Ford  v.  Rawlins,  1  S.  &  St.  329 ;  In  re  Hunter's 
Trust,  L.  R.  1  Eq.  295. 

It  has,  however,  been  said,  that  those  who  die  under  Whether 
twenty-one  will  not  take  vested  interests :  see  the  cases  undo-  IT^ 

£  E 
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supra  cit;  but  in  them  the  exact  point  does  not  appear 
to  have  arisen  for  decision,  and  to  import  the  contingency 
of  attaining  twenty-one  into  the  constitution  of  the  class 
seems  contrary  to  principle. 

At  any  rate,  in  such  a  case^  if  the  gift  is  not  to  a  class, 
but  to  individuals  named,  they  take  vested  interests. 
Cooper  V.  Cooper,  29  B.  229 ;  see  Re  LyTnan's  Trust,  2 
L.  T.  N.  S.  662. 

So,  too,  if  the  income  is  given  to  the  class  till  the  youngest 
attains  twenty-one,  and  then  the  principal,  they  all  take 
vested  interests.  Orove's  Trusts,  3  Giff.  575 ;  Re  Andrew, 
8  L.  J.  Notes  of  Cases  174 ;  see  Boulton  v.  Filcher,  29  B. 
633. 

And  if  there  is  a  clear  gift  to  the  class^  a  direction  that 
it  is  to  be  divided  when  the  youngest  attains  twenty-one 
will  not  postpone  the  vesting.  Knox  v.  Wells,  2  H.  &  M. 
674 ;  see  HiUiard  v.  Fulfm^d,  28  L.  T.  N.  S.  892 ;  42  L. 
J.  Ch.  624 ;  Blasson  v.  Blasson,  2  D.  J.  &  S.  665. 

III.  Gifts  to  children  contingent  upon  surviving  their 
parents. 

1.  In  many  cases  where  a  gift  to  children  has  been 
made  contingent  upon  their  sujviviDg  their  parents,  the 
Courts  have  laid  hold  of  slight  ambiguities  to  give  them 
vested  interests  at  birth.  Most  of  the  cases  upon  this 
subject  have  arisen  on  marriage  settlements  where  there 
is  a  strong  presumption  of  intention  to  provide  for  chil- 
dren generally,  whereas  gifts  by  will  are  mere  bounty. 
Farrer  v.  Barker,  9  Ha.  743 ;  but  see  Jackson  v.  Dover, 
2  H.  &  M.  209. 

It  is,  however,  now  clearly  settled  that  in  marriage 
settlements,  as  in  wills,  words  of  contingency  must  have 
their  full  force,  and  the  Court  will  "lean"  in  favour  of 
vesting  only  in  cases  of  doubtful  construction.  Whxdford 
V.  Moore,  3  M.  &  Cr.  289 ;  Jeyes  v.  Savage,  10  Ch.  655. 

Thus  a  gift,  after  life  interests  to  parents,  to  the  children 
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living  at  their  decease,  or  il'  there  are  any  children  then  children 
living  to  BVich  children,  only  goes  to  those  who  survive  their 
their  parents;  d  fortiori  if  provision  is  made  for  the  issue  §^S** 
of  children  who  die  before  their  parents  leaving  issue. 
Jeyea  v.  Savage,  supra  ;  In  re  Deighton^s  Settled  Estates, 
2  Ch.  D.  783. 

The  fact  that  the  word  "such''  is  sometimes  omitted  Force  of 
in  some  of  the  limitations  will  not  cause  its  rejection,  if  <*8ach." 
it  occurs  in  the  limitation  under  which  the  children  take. 
Whatford  v.  Moore,  3  M.  &  C.  270;  Skipper  v.  King,  12 
B.  29 ;  Wilson  v.  Mount,  19  B.  292. 

But,  it  would  seem,  it  may  be  rejected,  if  it  appears  It  may  be 
on  the  whole  will  that  it  is  incorrectly  used,  -ffcm;- j^Lxjurate. 
grave  y.  Gartiei^  3  V.  &  B.  79 ;  see  Rye  v.  Rye,  1  L.  R  J?^^/^"' 

Ir.  413.  used. 

And  if  the  parent  has  power  to  pay  over  their  shares  to 
sttcA  children  in  his  lifetime,  the  contingency  of  surviving 
the  parent  will  be  rejected,  since  the  testator  cannot  have 
meant  shares  paid  to  children  who  die  before  their  parents 
to  be  returned.  Powis  v.  Bv/rdett,  9  Ves.  428;  WaZker 
V.  Simpson,  1  E.  &;  J.  713. 

Where  the  interest  was  given  for  the  maintenance  of 
such  children  as  should  be  living  at  the  parents'  decease 
until  they  should  attain  twenty-one,  followed  by  a  gift  to 
the  children  when  they  attained  twenty-one,  it  was  held 
that  children  who  attained  twenty- one  took  vested  in- 
terests, though  they  predeceased  their  parents.  Bradley 
V.  Barlow,  5  Ha.  589. 

2.  And  there  may  be  sufiGlcient  evidence  of  intention  Gift  con- 
to  show  that  children  dying  before  their  parents  were  to  uponmir- 
take  vested  interests,  though  the  original  gift  is  contingent  ^*^"^* 

upon  their  surviving  them.  plained  by 

.  ,  context. 

Thus,  if  there  is  a  direction  that  children  are  to  take 
vested  interests  at  twenty-one,  or  upon  marriage,  "though 
such  respective  times  may  happen  before  the  parents'  de- 

£  E  2 
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cease,"  the  prior  gift  is  coDtroUed.    DaUon  v.  Hill,  10 
W.  R  396. 

The  same  is  the  case,  if  the  shares  of  the  children  are 
expressly  referred  to  by  the  testator  as  payable  in  their 
parents'  lifetime,  and  directed  not  to  be  paid  till  their 
deaths.     Jackson  v.  DoveVy  2  H.  &  M.  209. 

But  the  mere  fact,  that  the  interests  are  to  be  vested  at 
twenty-one,  but  not  to  be  transferred  till  after  the  parents' 
death,  will  not  give  children  dying  before  their  parents 
vested  interests,  the  word  vested  being  read  as  equivalent 
to  payable.     Williams  v.  Haythome,  6  Ch.  782. 

But  if  the  direction  is  that  children,  who  attain  twenty- 
one,  or  die  under  that  age  leaving  issue,  are  to  take  vested 
interests,  the  direction  will  control  the  contingency,  and 
children  who  attain  twenty-one  and  die  before  their 
parents  will  take  vested  interests.  Williams  v.  Russell, 
10  Jur.  N.  S.  168. 
Gift  to  3.    So,  too,  children  will   take  vested  interests  before 

who  BUT-  their  parents'  death,  if  the  property  is  given  over  in  events 
parente^"  which  do  not  include  the  death  of  some  of  the  children 
may  be      Qver  twcntv-one  in  their  parents'  lifetime,  so  that  in  that 

vested  by  "^  , 

the  effect    event  the  property  would  be  undisposed  of.     Perfect  v. 
over.*  ^      Lo7^d  Curzon,  5  Mad.  442 ;  Tonnes  v.  Franco,  1  R.  &  M. 
G49;  Swallow  v.  Binris,  1  K.  &  J.  417;  Dixon  v.  Bark- 
shire,  34  B.  537. 
Gift  to  a        4.  In  cases,  where  there  is  a  gift  to  a  class  of  children, 
a  contin-    if  any  children  survive  their  parents,  it  is  clear,  that  unless 
^^^^'        some  children  survive  the  parents  the  gift  never  arises. 
Hotchkin  v.  Humfrey,  1  Mad.  65 :  Fitzgerald  v.  Field,  1 
Buss.  430. 
The  con-        But  the  Contingency  will  not,  without  express  words,  be 
not  to  be    imported  into  the  constitution  of  the  class,  so  that  if  the 
i^the^    contingency  happens  all  members  of  the  class  will  take 
constitu-     whether   they  survive   the  contingency  or  not;   thus,  if 

tion  of  the 

class.         there  is  a  gift  to  A.  for  life,  and  then  if  he  die  leaving  a 
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child,  to  his  children  as  tenants  in  common,  and  one  child 
survives  k,,  all  his  children,  whether  they  survive  him  or 
not,  will  take.  BovMon  v.  Beard,  3  D.  M.  &  G.  608 ; 
M'Lachlan  v.  Taitt,  28  B.  407 ;  2  D.  F.  &  J.  449 ;  iZe 
Gratv/icke,  35  B.  315 ;  Re  Orlebar^a  SettlemerU,  20  Eq.  711 ; 
Goddard's  Trusts,  I.  R  5  Eq.  14  ;  see  Blasson  v.  Blasson, 

2  D.  J.  &  S.  665  ;  Taylor  v.  Oraham,  3  App.  C.  1287. 
Similarly,  powers  of  raising  different  sums  according  to 

the  number  of  children  a  man  may  have,  will  not  be 
limited  to  mean  the  number  of  children  capable  of  taking. 
Knapp  V.  Knapp,  12  Eq.  238 ;  In  re  Verschoyle's  Trusts, 

3  L  R.  Ir.  43  ;  see  Rye  v.  Rye,  1  L.  R.  Ir.  413. 

But  if  the  gift  is  to  the  children  of  A.  if  he  leaves  any  Effect  of 

crift  over 

him  surviving,  and  there  is  a  gift  over  if  A-  leaves  no  k  no  one 
children    him    surviving,   it    would   seem   only   children  |J',y^iye  ^he 
surviving  A.  would  take.     Winn  v.  Fenwick,  11  B.  438 ;  ^'o'^**'*- 
Wilson  V.  Movant,  2  W.  R.  448;  19  B.  292;  Stevens  v. 
Pile,  30  B.  284 ;  StolwoHhy  v.  Bancroft,  12  W.  R  635. 

Of  course,  if  the  gift  is  in  the  event  of  there  being  any  The  word 
children  surviving  at  a  particular  time  to  "  such  "  children,  ^^j  ^^^  i^ 
only  those  who  survive  the  contingency  can  take,  but  the  «ippi»«d  «> 
Court  will  not  supply  the  word  "  such  "  if  it  does  not  occur  » jjift  con- 
in  the  limitation  under  which  the  children  take,  so  as  to 
cut  down  the  class,  though  the  omission  may  be  accidental. 
Woodcock  V.  Dvke  of  Dorset,  3  B,  C.  C.  569,  corrected  in  3 
V.  &  B.  83  ;  King  v.  Hake,  9  Ves.  439  ;  Stolworthy  v. 
fifariero/t  12  W.  R.  635. 

If  there  is  a  gift  in  remainder  or  upon  a  contingency  to  Contin- 
a  class,  which  would  give  the  members  of  the  class  vested  ^^  ' 
interests  immediately,  or  upon  the  happening  of  the  con-  ^'•^ 
tingency,  and  there  is  a  direction  that  if  there  be  but  one 
child  living  at  the  period  of  distribution,  or  when  the 
contingency  happens,  the  whole  is  to  go  tojthat  child,  the 
contingency  of  being  then  living,  has  in  several  cases  been 
reflected  back  into  the  constitution  of  the  original  class. 
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Smith  V.  VaugJmn,  8  Vin.  Ab.  381,  tit.  Devise  (Z.  a),  pi.  32 ; 
Spencer  v.  Bullock,  2  Yes,  jun.  687 ;  Madden  v.  Ikin,  2 
Dr.  &  S.  207 ;  Levna  y.  Tempter,  33  B,  625 ;  Cooper  v. 
Macdonald,  16  Eq.  258. 

The  point  cannot,  however,  be  said  to  be  settled  be- 
yond dispute  in  the  face  of  Kimberley  v.  Tevo,  4  D.  & 
War.  139. 
To  what         5.  When  there  is  a  gift  after  prior  interests  to  persons 
"then"      "  then  living,"  the  word  then  refers  most  naturally  to  the 
^'®"*        last  antecedent ;  thus,  in  the  case  of  a  gift  to  A.  for  life, 
remainder  to  B.  for  life,  remainder  to  a  class  "  then  living,'* 
the  word  then  refers  to  B/s  death,  whether  he  dies  before 
A.  or  not.     Archer  v.  Jegon,  8  Sim.  446;  WoUaMon's 
SetUemerU,  27  B.  642;    Povris  v.  Matthews,  11  W.  R. 
662  ;  Olney  v.  Bates,  3  Dr.  319 ;  Heasman  v.  Pearse, 
7  Ch.  661. 

On  the  other  hand,  if  the  object  of  the  testator  is  not 
to  limit  successive  interests,  but  to  provide  for  personal 
enjoyment   by  the  legatees  by  substituting  for  persons 
dying  before  the  period  of  enjoyment  a  class  of  persons 
then  living,  the  word  then  refers  most  naturally  to  the 
period  of  enjoyment.      Harvey  v.  Harvey,  3  Jur.  949; 
Hethervagton  v.    Oakman,  2  Y.  &  C.  C.  299;   GUI   v 
Barrett,  29  B.  373 ;  see,  too,  Heasman  v.  Pearse,  7  CL  275- 
It  may  be  noticed  that  in  a  gift   to   several  persons 
nominatim  and  their  children  then  living,  the  contingency 
of  being  then  living  will  not  be  applied  to  the  parents  as 
well  as  the  children,  unless  there  is  something  to  show- 
that  parents  and  children  were  to  form  one  homogeneous 
class.     Burr  ell  v.  Baskerjield,  11  B.  255;    Cormack  v. 
Copous,  17  B.  397 ;  Turner  v.  HudsoTi,  10  B.  222. 
Stirpital         For  cases,  in  which  a  stirpital  construction  may  be  given 
^"  of  the  to  the  words  "then  living,*'  see  Cooper  v.  Macdonald,  16 

••^then        ^'  ^^^  '  ^^^  ^^^  Survivors. 

Uving.*'  IV.  Vesting  of  interests  under  powers  of  appointment. 
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Where  there  is  a  gift  to  certain  persons  as  A.  shall  ^«>"^^^** 
appoint,  or  a  power  to  appoint  certain  property,  and  a  persons 

tftlciD  fir 

gift  in  default  of  appointment,  the  persons  to  take  in  under  a 
default  of    appointment  take    vested    interests    at   the  ^^^'egt^ 
testator's  death,  subject  to  be  divested  by  the  exercise  of  interests, 
the  power.    Doe  d.  WUlia  v.  Martin,  4  T.  R.  39 ;  Feame, 
C.  R  225. 

Thus  a  gift  to  children  as  A.  shall  by  will  appoint  vests 
in  all  the  children,  but  an  appointment  of  the  whole  in 
favour  of  an  only  surviving  child  is  good.  Woodcock  v. 
Rsnneck,  4  B.  190 ;  1  Ph.  72. 

If,  however,  the  power  is  exercised  in  favour  of  the  same 
persons  as  would  have  taken  in  default  of  appointment,  a 
question  arises,  whether  the  appointees  are  to  be  considered 
as  taking  under  the  original  will  or  under  the  power. 

It  seems  clear,  that  where  the  will  authorises  an  appoint- 
ment among  persons,  who  would  not  all  take  in  default  of 
appointment,  the  appointees  take  \mder  the  exercise  of 
the  power.  Lee  v.  Olding,  25  L.  J.  Ch,  580  ;  2  Jur.  N.  S. 
850;  Vizard's  Trusts,  L.  R.  1  Ch.  588;  Sweetapple  v. 
Horlock,  48  L.  J.  Ch.  660. 

Even  if  the  power  is  merely  distributive,  so  that  the 
persons  to  take  under  the  appointment  and  in  default  are 
the  same,  they  take,  nevertheless,  under  the  exercise  of 
the  power,  and  not  under  the  instrument  creating  it.  De 
Serre  v.  Clarke,  18  Eq.  587. 

Where  a  person  on  his  marriage  covenants  to  settle  a 
share  to  which  he  is  entitled  in  default  of  appointment, 
and  the  donee  of  the  power  subsequently  appoints  to  him, 
the  covenant  is  not  void  imder  section  91  of  the  Bank- 
ruptcy Act,  1869,  as  relating  to  property  in  which  the 
bankrupt  had  no  interest  at  the  date  of  his  bankruptcy. 
Re  Andretvs'  Trusts,  7  Ch.  D.  634. 
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CHAPTER  XXXIV. 

PERPETUITY    AND    ACCUMULATION. 

A  olFf  by  a  foreign  will  of  leaseholds  in  England  is 
governed  by  the  rules  of  English  law  relating  to  perpetuity 
and  accumulation.  Freke  v.  Lord  Carbery,  16  Eq.  4f61. 
Direction  A  direction  to  lay  out  money  in  the  purchase  of  land  in 
land  in  Scotland,  to  be  settled  to  uses  which  are  good  according  to 
cotmitry  to  Scotch  law,  bu^  would  be  void  for  remoteness  in  England, 
b3  settled   is  valid.    Foriyce  v.  Bridges,  2  Ph.  497,  515. 

on  remote  ... 

11868.  A  limitatioh  by  way  of   executory  devise  is  void  as 

.®  '^       too   remote,   if   it  is  not  to  tak^  effect  until  after  the 

ajrainst  ' 

remoteness  determination  of  one  or  more  lives  in  being  and  upon 
the  expiration  of  twenty-one  years  afterwards,  as  a  term 
in  gross  and  without  reference  to  the  infancy  of  any 
person  who  is  to  take  under  such  limitation,  or  of  any 
other  person,  allowance  for  gestation  being  made  only 
in  those  cases  where  it  actually  exists.  Caddl  v.  Palmer, 
1  CI.  &  F.  372. 

Gift  over        The  object  of  the  rule  is  to  limit  the  inalienability 

ofproperty  "       .  ,         /.  ^  -, 

given  to  of  property,  it  does  not  therefore  apply,  where  money 
go^how-  given  to  charity  is  given  over  upon  a  remote  event,  the 
ever  re-      effect  of  the  gift  over  being  to  make  inalienable  property 

alienable.     Christ* s  Hospital  v.  Orainger,   16  Sim.  83; 

1  Mac.  &  G.  460. 
The  rule        Jt  has  been  much  debated,  whether  the  rule  a^inst 

does  not  .  ,  , 

apply  to     perpetuity  applies  to  legal  remainders,  but  it  appears  to 
maind4OT.   he  now  settled  that  it  does  not.     See  Cole  v.  SeweU, 
4D.  &War.  1;  2  H.  L.  186. 
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On  the  other  hand,  though  remainders  are  not  subject  l^?*l  ^' 

1  n    1   -L  mainder 

to  the  doctrine  of  perpetuity,  they  are  controlled  by  an  to  unbom 
analogous  doctrine,  that  no  estate  by  way  of  remainder  n^m 
can  be  limited  to  the  unbom  son  of  an  unbom  person,  pe|f«"* 
whether  expressly  limited  to  take  effect^thin  the  limits 
of  perpetuity  or  not;  so  that,  for  instance,  in  a  limita- 
tion to  A.  an  unmarried  person  for  life,  remainder  to 
his  first  son  for  life,  remainder  to  the  first  son  of  the  first 
son  of  A.,  bom  in  A,'8  life,  or  within  twenty-one  years 
afterwards,  in  fee,  the  ultimate  remainder  in  fee  would 
be  bad,  though  clearly  within  the  limits  of  perpetuity. 
2  Rep.  51a;  10  Rep.  50  6. ;  Monypenny  v.  Bering,  2  D. 
M.  &  G.  145. 

The  practical  result  of  this  rule  is,  that  legal  re- 
mainders are,  in  fact,  confined  within  narrower  limits 
as  regards  perpetuity  than  other  limitations,  since  there 
seems  no  reason  to  doubt,  that  the  limitation  above-  ^ 

mentioned  would  be  %ood    in  the    case    of   executory 
limitations. 


There  seems  to  have  been 


no  decision  upon  the  precise  Whether 


point,  whether  legal  remainders  can  be  too  remote,  though  sewmw  a 
Cole  V.  SeioeUy  supra,  has  been  pupposed  to  be  such  a  decision,  f^ 

^      jr      '  .     .   f    .  .  .       .  decision  on 

In   that  case,   after  limitations  in   tail    in  favour  oftheqpes- 
particular  lines  of  issue,  there  was  a  gift  over  upon  a  whether  a 
general  failure  of  issue,  and  it  was  held  that  the  gift  m^^J^r 
over  was  cood,  being  a  legal  remainder,  and  therefore  «« be  too 

<    .  remote, 

barrable  as  long  as  it  subsisted.  The  decision,  it  is 
said,  must  have  proceeded  on  the  exact  ground,  that  the 
remainder  was  not  void  for  perpetuity  because  it  was  a 
legal  remainder,  since  the  rule  is  that  a  limitation  other 
than  a  legal  remainder,  if  limited  upon  an  event  too 
remote,  is  bad,  even  though  the  previous  estates  may 
be  in  tail,  unless  the  event  must  take  place  before  the 
determination  of  the  prior  estates,  or  in  other  words, 
unless  the  limitation  over  is  always  barrable;   and  in 
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Cole  V.  Sewdl  there  might  have  been  a  failure  of  the 
particular  lines  of  issue  before  a  failure  of  issue  gene- 
rally, so  that  if  the  remainder  had  been  equitable  it 
would  have  been  bad. 

But,  it  may  very  well  be  said,  that  the  decision  in 
Cole  V.  Sewell,  in  the  House  of  Lords,  was  that  the 
remainder  was  good,  not  because  it  was  a  legal  re- 
mainder, but  because,  being  a  legal  remainder,  it  was 
always  barrable  as  long  as  it  subsisted. 

The  doctrine  of  perpetuity  was  excluded  not  because 
the  remainder  was  legal  but  because  it  was  barrable. 

It  does  not  follow  that  it  would  have  been  good  if  the 
prior  estates  had  not  been  estates  tail. 

The  fact  that  legal  contingent  remainders  after  an 
estate  tail  must  be  barrable  as  long  as  they  are  contin- 
gent, since  they  fail  by  the  failure  of  the  prior  estate,  is  in 
itself  no  argument  for  saying  that  they  are  good  because 
they  are  remainders,  and  not  because  they  are  always 
barrable. 
Opinion  of  On  the  other  hand,  it  seems  that  Feame  considered 
^*™**  that  the  doctrine  of  perpetuity  was  applicable  to  remain- 
ders. "Any  limitation  in  future,"  he  remarks,  "or  by 
way  of  remainder,  of  lands  of  inheritance,  which  in  its 
nature  tends  to  a  perpetuity,  even  although  there  be  a 
preceding  vested  freehold,  so  as  to  take  it  out  of  the 
description  of  an  executory  devise,  is  by  our  C!ourts  con- 
sidered as  void  in  its  creation."  See  Cont  Rem.  501  (ed. 
10th,  1844). 

It  is  true  he  goes  on  to  quote  as  an  instance  a  limita- 
tion of  lands  in  succession  first  to  a  person  in  esse,  and 
after  his  decease  to  his  unborn  children,  and  afterwards 
to  the  children  of  such  unborn  children,  which  is  admitted 
to  be  void  by  those  who  deny  that  the  doctrine  of 
perpetuity  applies  to  remainders ;  but  he  seems  to  have 
meant  that  such  a  limitation  would  be  void  for  perpetuity 
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and  not  as  a  possibility  upon  a  possibility,  so  that  if 
limited  to  take  effect  within  the  bounds  of  perpetuity  it 
would  be  valid. 

Lord  Hatherley,  too,  in  CcUtlin  v.  Brovm,  11  Ha.  377,  ^^^^ 
lays  down  the   same  principle ;  and  the  opinion  of  Mr.  and  Jar- 
Jarman,  though  not  of  his  editors,  is  to  the  same  effect. 
See  3rd.  ed.,  vol.  i.,  p.  232. 

On  the  other  hand,  the    authority  for    the    second  Authority 
branch  of  the  rule,  namely,  that  a  limitation  by  way  of  seoond 
remainder  to  the   unborn  son  of  an   unborn  person,  is^°^g^^ 
bad  in   itself,   independently   of  remoteness,  is   entirely 
unsupported  by  decision,  and  is  in  fact  a  survival  of  the 
old  doctrine,  that  there  cannot  be   a  possibility  upon  a 
possibility,  which,  if  it  ever  existed  (see  Duke  of  Norfolk's 
Case,  3  Ch.  C.  1,  Lord  Northington's  judgment),  has  long 
since  been   exploded   for  all    other  purposes;    and   the 
numerous  dicta,  which  lay  down  that  a  devise  by  way  of 
a  remainder  to  the  unborn  son  of  an  unborn  person  is 
void,  might  very  well  be  understood  as  laying  down  no 
more,  than  that  such  a  limitation  is  void  because  it  is  too 
remote,  and  not  because  it  is  to  the  unborn  son  of  an 
unborn  son. 

As  Lord  St.  Leonards  points  out,  "A  limitation  like 
this  is  clearly  void  by  reason  of  its  tendency  to  a  per- 
petuity, independently  of  the  technical  objection  of  its 
being  a  possibility  upon  a  possibility,  which  probably 
means  the  same  thing."  Powers,  p.  393.  If  it  does 
mean  the  same  thing,  a  devise  by  way  of  remainder  to  the 
son  of  an  unborn  son  if  born  within  the  life  of  his 
grandfather,  or  within  twenty-one  years  afterwards,  being 
within  the  limits  of  perpetuity,  would  be  good. 

Mr.   Joshua   Williams  argues  against   the  validity  of  Argument 
such  limitations,  because  no  conveyancer  has  ever  em-  joshua 
bodied  them  in  a  settlement.    But  the  mere  fact  that  Williams, 
their  validity  is  doubtful,  would  be  sufficient  to  deter  a 
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careful  conveyancer,  much  more  the  Court  of  Chancery, 
from  adopting  them  in  a  settlement.  To  insert  them 
would,  in  fact,  be  to  bring  about  the  decision  of  a  specula- 
tive point  of  law  at  the  expense  of  a  client,  which  is  what 
a  conveyancer  exists  to  prevent.  Again,  there  seems  no 
reason  to  suppose,  that  such  limitations  are  invalid  with 
regard  to  personalty,  to  which  the  doctrine  of  a  possi- 
bility upon  a  possibility  never  had  any  application,  nor 
does  Mr.  Williams  extend  it  to  personalty.  (See  Personal 
Property,  p.  268.)  Yet  such  a  settlement  appears  to  be 
no  more  common  in  the  case  of  personalty  than  of  realty. 
And,  indeed,  it  is  doubtful  whether  settlors  or  testators 
desiring  to  tie  up  their  property,  would  prefer  the  limi- 
tations here  discussed  to  those  ordinarily  introduced  into 
settlements,  since  their  eflFect  would  be,  not  to  tie  up  pro- 
perty  one  day  longer  than  can  be  done  by  other  means, 
but  to  favour  more  remote  at  the  expense  of  less  remote 
descendants. 
Arga-  If,  then,  amid  this  conflict  of  authority,  it  were  possible 

favour  of    ^  Consider  the  question  as  one  of  first  impression,  the 
the^nUe**^  main  arguments  in  feivour  of  extending  the  rule  against 
Bi^ftiiiBt       perpetuities  to  remainders,  would  seem  to  be,  in  the  first 
to  legal  re-  place,  the  advantage  of  one  uniform  rule  as  applicable  to 
^"^^  «^   every  form  of  limitation,  and  in  the  second  place,  that  it 
would  no  longer  be  necessary  to  put  in  force  the  old 
doctrine  against  a  possibility  upon  a  possibility,  which  is 
at  the  best  of  doubtful  validity. 
Argu-  It   is  not  unusual   to  find   other  arguments  brought 

Mr?Tudor.  forward  in  favour  of  extending  the  rule  of  perpetuity  to 
remainders,  but  it  may  be  doubted  whether  they  are  en- 
titled to  great  weight 

Lord  St.  Leonards,  in  Cole  v.  Sewdl,  4  Dr.  &  War.  1, 
says,  "  It  is  now  perfectly  settled  that  where  a  limitation 
is  to  take  effect  as  a  remainder,  remoteness  is  out  of  the 
question,  for  the  given  remainder  is  either  a  vested  re- 


A, 
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mainder,  and  then  it  matters  pot  whether  it  ever  vest  in 
possession,  because  the  previous  estate  may  subsist  for 
centuries,  or  for  all  time ;  or  it  is  a  contingent  remainder, 
and  then  by  the  rule  of  kw,  unless  the  event  upon  which 
the  contingency  depends  happen,  so  that  the  remainder 
may  vest  eo  inatanti  the  preceding  limitation  determines, 
it  can  never  take  effect  at  all,*  p.  28. 

To  this  Mr.  Tudor  replies,  that  this  reasoning  does  not 
apply  when  the  estates  are  equitable,  or  when  there  are 
trustees  to  preserve  contingent  remainders.  Tudor,  Lead- 
ing Cases,  2nd  ed.,  409 ;  3rd  ^.,  473. 

Equitable  estates,  however,  are  not,  properly  speaking, 
remainders  at  all,  but  in  the  nature  of  executory  interests, 
and  as  such  subject  to  the  ordinary  rule  against  perpetuity. 

And,  on  the  other  hand,  it  would  be  difficult  to  frame  a 
limitation  to  trustees  to  preserve  contingent  remainders, 
followed  by  a  limitation  which  should  be  at  once  a  good 
legal  remainder,  and  obnoxious  on  account  of  remoteness. 
The  trustees  could  not  take  a  fee,  nor  could  they  take  a 
determinable  fee,  for  no  remainder  could  then  be  limited. 
Seymor'a  Case,  10  Co.  95  6. ;  Tudor,  Leading  Cases,  616. 
They  must>  therefore,  either  take  in  tail  or  for  life.  No 
doubt,  in  the  former  case,  property  might  frequently  be 
tied  up  for  a  very  considerable  timo>  since  the  trustees 
would  have  no  motive  for  barring  their  estate  tail;  but 
even  if  they  did  not,  the  remainder  might  still  fail  by 
failure  of  issue  of  the  trustees  at  any  time  before  the  re- 
mainder could  take  effect.  See  DawJdna  v.  Lord  Penrhyn, 
4  App.  C.  51,  60. 

Of  course,  if  the  trustees  take  for  life  only,  since  the 
legal  remainder  must  take  effect  within  lives  in  being  or 
not  at  all,  there  'could  be  no  objection  on  the  score  of 
remoteness. 

An  equitable  contingent  remainder,  which  may  not  take  Equitoble 
effect  within  the  limits  of  perpetuity,  will  not  become  valid  '®™**°^^* 
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if  the  contingency  happens  during  the  subsistence  of  the 

particular  estate.     For  instance,  a  devise  to  trustees  on 

trust  for  A.  for  life  and  then  for  the  first  son  of  B.  who 

attains  twenty-five  is  void,  though  a  son  of  B.  attains 

twenty-five  in  A. 's  lifetime.  In  re  Finch;  Ahbissv.Bumey, 

28  W.  R  903  ;  29  W.  R  449. 

The  rale  is      In  applying  the  rule  against  perpetuities,  the  state  of 

plied  to  the  things  existing  at  the  testator's  death,  and  not  at  the  date 

tMncB^      of  the  will,  is  to  be  looked  at     Vandet^plank  v.  King, 

exiBting  at  3  Ha.  17 ;  Cattlin  v.  Brown,  1 1  Ha.  382 :  Peard  v.  Keke- 

the  testa-  • 

tor*8  death,  wick,  15  B.  173. 

Possible         But  possible  and  not  actual  events  are  to  be  considered, 

events  are  <^d>  therefore,  if  at  the  testator's  death  a  gift  might  pos- 

Sd©red°"^"  ^^'^^y  ^^*  have  vested  within  the  proper  time,  it  will  not 

be  good,  because,  as  a  matter  of  fact,  it  did  so  vest.    Lord 

Dungannon  v.  Smith,  12  CI.  &  F.  646;  see  In  re  Roberts; 

Repington  v.  Roberta,  50  L.  J.  Ch.  265. 

That  a  The  fact  that  a  woman  is  past  the  age  of  child-bearing 

past  child-  ^^  ^^^  ^^te  of  the  will  or  death,  is  not  to  be  considered, 

^"have   *^^  ^^®  chance  of  such  a  woman  having  children  is  a 

children  is  possible  event  for  the  purposes  of  determining  whether  a 

ft  i3os8ihle 

event        gift  is  void  for  perpetuity  or  not.     Jee  v.  Audley,  1  Cox, 
jnthin  the  ^g^ .  j^  ^^  Bayer's  Ti^usts,  6  Eq.  319 ;  see  Cooper  v. 

Laroche,  43  L.  T.  N.  S.  794 ;  29  W.  R  438. 
Gift  tend-       Any  gift  not  being  charitable,  the  object  of  which  is  to 
up%ro-^^    tie  up  property  for  an  indefinite  time,  is  void;  as,  for 
perty  for    jnstance,  a  devise  of  land  to  the  trustees  of  the  Penzance 


an  in- 


de6nite      Library,  to  hold  to  them  and  their  successors  for  ever,  for 
▼oid.         the  maintenance  and  support  of  the  library.    Came  v. 

Long,  2  D.  F.  &  J.  75 ;  Thompson  v.  Shakespedr,  1  D.  F. 

&  J.  399 ;  Neo  v.  Neo,  L.  R  6  R  C.  381 ;  In  re  Clark's 

Trust,  1  Ch.  D.  497 ;  Re  Button,  4  Ex.  D.  54.     . 

So,  too,  a  restriction  upon  alienation  beyond  lives  in 

being  and  twenty-one  years  after,  is  bad.    Ai^niitage  v. 

Coates,  35  B.  1 ;  In  re  Teague's  Settlement,  10  Eq.  564 ; 
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In  re  Omininghame'a  Settlement,  11  Eq.  324;  In  re 
MichdeVa  Trusts,  46  L.  J.  Ch.  651. 

It  has  been  suggested  that  a  restraint  upon  anticipation  Restaramt 
in  the  case  of  a  married  woman  ought  to  be  treated  as  an  anticipa- 
exception  to  the  rule  against  perpetuity,  as  the  object  of  ^®°* 
the  restraint  is  to  preserve  for  the  married  woman  the 
beneficial  enjoyment  of  her  property.  In  re  Ridley ;  Buck- 
ton  V.  Hay,  11  Ch.  D.  645. 

A  direction  that  lands  devised  by  the  testator  shall  be  Direction 
leased  for  ever  at  an  undervalue  to  his  wives'  kindred  is  ever  at  low 
void.  A.'G.  v.  GreenhiU,  33  B.  193 ;  see,  too,  Hope  v.  Cor-  ^^^ 
paration  of  Gloucesix./,  7  D.  M.  &  G.  647;  Pollock  v.  Booth, 
I.  R.  9  Eq.  229,  607. 

So,  too,  a  direction  not  to  raise  the  rent  of  lands  devised  Direction 

not  to 

is  invalid.    A.-0.  v.  Catherine  EaJl,  Jac.  381.  raise  rent^ 

It  is  clear  that  a  devise  of  property  to  a  named  person  to  Devise 
take  effect  upon  a  remote  event  is  void.     See  Bankes  v.  ^e 
Holme,  1  Buss.  394  n, ;  Lewis  v.  Templer,  33  B.  625 ;  ®^^*- 
Commissioners  of  Donations  v.  De  Clifford,  1  Dr.  &  War. 
245,  254. 

Where  a  lease  for  fifty-four  years  was  bequeathed  for 
life  with  remainders,  followed  by  a  direction  upon  the 
expiration  of  the  lease  to  convey  freeholds  of  the  testator 
upon  the  same  trusts,  it  was  held  that  the  direction  was 
not  void  for  perpetuity.     Wood  v.  Drew,  33  B.  610. 

No  questions  with  regard  to  remoteness  can  arise  on  Whether 
limitations  subsequent  to  an  estate  tail,  provided  the  sub-  gubeequent 
sequent  limitations  must  take  effect,  either  during  the  *V^  ^^ 
existence  of  the  estate  tail  or  at  the  moment  of  its  deter-  can  be  too 
mination.     Cole  v.  Sewell,  4  Dr.  &  War.  1 ;  2  H.  L.  186  ;  '^°'****' 
Doe  d.  Winter  v.  Perratt,  9  CI.  &  F.  606 ;  Heasman  v. 
Pearse,  7  Ch.  275. 

The  foundation  of  this  rule  is,  that  if  the  subsequent  The  test  is 
limitations  are  such,  that  they  must  take  effect  during  must  be^ 
the  existence  of  the  estate  tail,  or  at  the  moment  of  its^^^^®*" 


as 
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theysub-    determination,  or  not  at  all,  they  are  always  barrablc, 

But. 

and  therefore  do  not  tend  to  restrain  the  free  disposal  of 
property. 

And  the  converse  follows,  that,  if  the  subsequent  limi- 
tations are  not  always  barrable,  they  will  be  subject  to 
the  rules  of  remoteness.  The  rule  is  sometimes  laid  doAvn 
absolutely,  that  no  limitations  after  estates  tail  are  too 
remote,  but  it  can  only  be  accepted  with  the  qualification 
above  laid  down.  Otherwise,  by  means  of  limitations  of 
equitable  remainders  which  do  not  fail  by  failure  of  the 
prior  estates,  and  are  not  barrable  after  the  estate  tail  has 
determined,  property  might  possibly  be  tied  up  for  an 
almost  indefinite  time. 

There  seems  to  be  no  express  decision  on  the  point,  but 

the  rule  as  above  laid  down  is  involved  in  the  decisions  in 

Lady  Laneshorough  v.  Fox,  Ca.  temp.  Talbot,  262;  Tregon- 

well  V.  SydevJiam,  3  Dow.  194. 

The  tmsta      Where  interests  are  precedent  to  estates  tail,  they  arc, 

precedent   ^^  course,  not  barrable,  and  the  ordinary  rules  of  perpetuity 

taUm»*1be  ^PP^y*     Therefore,  where  a  term  precedent  to  estates  tail 

void  for      is  limited  to  trustees,  upon  trusts  which  are  too  remote, 

remote- 
ness, the  trusts  are  void.     Case  v.  Droaier,  2  Kee.  764 ;  5  M.  & 

Cr.  246. 

And  where  the  term  is  precedent  this  will  be  the  case, 
even  though  the  event  in  which  the  trusts  are  to  be 
executed  would  become  impossible  if  the  subsequent 
estates  tail  were  barred.  Sykes  v.  Sykes,  13  Eq.  56. 
Concur-  Similarly,  powers  not  strictly  precedent  to,  but  con- 
""  ""''current  with,  an  estate  tail,  for  instance,  powers  to  ac- 
cumulate, during  the  minorities  of  any  persons  entitled 
under  the  limitations  of  the  will,  whether  the  accumula- 
tions are  expressly  carried  over  or  not,  or  to  enter  and 
manage  the  property,  are  void.  Marshall  v.  Holloway, 
2  Sw.  432 ;  Lord  Southampton  v.  Marquis  of  Hertford, 
2  V.  &  B.  54;    Brovme   v.  Stoughton,    14  Sim.  369; 
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Turvin  v.  Newcome,  3  K.  &  J.  16;   Flayer  v.  Banks, 
8  £q.  114. 

But  a  trust  for  accumulation  for  the  purpose  of  paying  Trust  for 
oflF  debts  or  incumbrances  upon  the  estate  of  the  testator  ^^j^ topay 
is  valid.    Lord  Southampton  v.  Marquis  of  Hertford,  2  ^^  ^ 
V.  &  B.  54,  65 ;  Bateman  v.  Hotchkin,  10  B.  426 ;  Briggs 
V.  Earl  of  Oxford,  1  D.  M.  &  G.  363. 

And  a  direction  to  accumulate  a  fund  till  it  reaches  a  Adipeotion 
certain  amount,  and  then  to  apply  it  for  the  benefit  ofubtetilla 
certain  named  persons  for  their  lives,  and  the  life  of  the  j^iSiee  a 
sturvivor,  is  not  void  for  perpetuity,  if  the  fund,  whether  it  <»rtain 
has  reached  the  amount  directed  or  not,  is  to  be  divided  at 
the  death  of  the  survivor.     Oddie  v.  Brown,  4  De  G.  & 
J.  179. 

No  doubt  powers  of  sale  and  leasing  would  be  void,  if  Power  of 
the  testator  clearly  shows  that  he  intended  them  to  subsist,  leasixig. 
or  to  arise  beyond  the  limits  of  perpetuity :  see  Ware  v. 
PoUiill,  11  Ves.  257 ;  Hale  v.  Pew,  25  B.  335. 

But  powers  of  sale,  whether  collateral  or  subsequent,, 
though  given  in  general  terms  in  a  settlement  containing 
limitations  for  life,  with  remainders  in  fee  or  in  tail,  with 
an  ultimate  remainder  in  fee,  are  good,  because  the  power 
is  spent  as  soon  as  the  object  of  the  settlement  is  at  an 
end  by  the  absolute  interest  vesting  in  possession.  BiddU 
V.  Perkins,  4  Sim.  135 ;  Nelson  v.  Callow,  15  Sim.  353 ; 
Waring  v.  Covenh^y,  1  M.  &  K.  249 ;  Lantshery  v.  CoUier, 
2  K.  &  J.  709 ;   Taite  v.  Sminstead,  26  B.  525. 

Thfe   vesting  of  property  may  be  postponed   for  any  Gift  to 
length  of  time,  provided  it  must  ultimately  vest,  if  at  all,  ^l^must 
in  persons  bom  at  the  death  of  the  testator,  and  living  at  Jlf  ^?^** 
the  time  of  vesting,  since  in  such  a  case  it  must  vest  tor's  death 
absolutely  within  lives  in  being.    LaxJdan  v.  Reynolds,  9  tfane  of 
Ha.  796.  ^^^ 

But  the  gift  is  void  for  perpetuity,  though  it  must  vest  toowmoto 
in  persons  bom  within  lives  in  being  at  the  testator's 

FF 
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death,  aud  liviag  when  the  event  happens,  if  it  may  not 
so  vest  within  lives  in  being  and  twenty-one  years  after- 
wards. Jee  v.  Avdley,  1  Cox,  324 ;  see  Garland  v.  Brown, 
10  L.  T.  N.  S.  292. 
Avern  v.  It  has  been  held,  that  in  a  gift  to  A.  and  B.  for  life,  re- 
mainder  to  their  issue  for  life,  and  after  the  decease  of  the 
survivor  to  the  executors  and  administrators  of  the  survivor 
of  A.  and  B.  or  their  issue,  who  should  happen  to  be  such 
survivor,  the  last  remainder  is  not  void  for  perpetuity. 
Avern  v.  Lloyd,  5  Eq.  383. 

It  seems  clear  that  if  the  gift  in  remainder  were  con- 
strued to  be  to  such  one  of  the  class  composed  of  A.  and  B., 
and  the  issue  living  at  their  respective  deaths,  as  should 
be  the  longest  liver,  it  would  be  void  for  remoteness,  since, 
though  the  class  to  take  would  be  fixed  within  lives  in 
being,  the  absolute  vesting  might  be  postponed  till  the 
death  of  all  the  issue  but  one. 

On  the  other  hand,  if  the  gift  could  be  construed  to  be 

to  the  issue  living  at  the  death  of  A.  and  B.,  or  to  the 

survivor  of  A.  and  B.,  if  there  are  no  issue  to  take,  it 

would  be  good,  since  it  must  vest  absolutely  on  the  death 

of  A.  and  B.    But  the  case  is  doubtful    See  Stuart  v. 

Cockerdl,  7  Eq.  363. 

Gift  for  life     A  limitation  for  life  to  the  unborn   children    of   a 

chiMrenof  ^^^'^^  for  life   is  good.     Avcm  V.  Lloyd,  5  Eq.  383; 

fo^Hfo  L    ^^^^  V.  CockereU,  7  Eq.  363  ;  see  5  Ch.  713 ;  Hampton 

good.        V.  Holmom,  6  Ch.  D.  183,  overruling  Hayes  v.  Hayes,  4 

Buss.  311^ 

Cross  limi-      There  appears  to  be  no  doubt  that  cross  limitations  for 

between     ^^  between  unborn  tenants  for  life  would  be  valid,  and 

J^^^      moreover,  that  limitations  for  life  to  successive  generations 

for  life,      to  come  into  being  within  the  bounds  of  perpetuity  are 

also  valid.      Ashley  v.  Ashley,   6   Sim.  358;  Gadell  v. 

Palmier,  1  CI.  &  F.  372 ;  see,  however,  Stuart  v.  CochereU, 

7  Eq.  363,  p,  370. 
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Upon  the  same  principle  a  limitation  to  the  unborn 
children  of  a  tenant  for  life,  and  the  survivors  and  siu:vivor 
of  them,  duriDg  the  life  of  the  longest  liver,  would  be 
good,  since  the  persons  in  whom  the  fee  must  vest,  i.e.,  all 
the  children  of  the  tenant  for  life,  and  the  heir  at  law, 
would  be  ascertained  at  the  death  of  the  tenant  for  life. 
Gooch  V.  Goock,  14  B.  565 ;  8  D.  M.  &  G.  366. 

If,  however,  the  limitation  is  not  simply  to  the  survivors  Subgtitu- 
of  the  tenants  for  life,  but  to  the  survivors  if  there  is  no  iag^e? 
issue  of  the  tenant  for  life  dying,  and  if  there  is  issue,  then 
to  the  issue,  the  limitations  over  are  bad.    Gooch  v.  Gooch, 
14  B.  566 ;  3  D.  M.  &  G.  366,  384. 

Possibly,  a  gift  over  in  certain  events  of  the  life  interest  Remote 

.  gift  over 

of  an  unborn  tenant  for  life  would  be  void  for  remoteness,  of  life 
See  Hodgson  v.  Hdlford,  11  Ch.  D.  959.  ^*^*' 

After  life  interests  to  unborn  persons,  the  absolute  Remain- 
interest  can  be  given  to  persons  either  living  at  the  death  ijfe  inte- 
of  the  testator  or   ascertained  within  the  limits  of  per-'^*^^^ 

*        unborn 

petuity.    Evana  v.  WaUcer,  3  Ch.  D.  211.  pereona. 

But  the  absolute  interest  cannot  be  limited  to  a  person 
who  may  not  be  ascertained  within  lives  in  being  and  twenty- 
one  years  afterwards.  For  instance,  after  life  interests  to 
unborn  children  a  limitation  to  the  eldest  grandchild 
living  at  the  determination  of  the  life  estates,  or  a  limita- 
tion to  the  survivor  of  the  tenants  for  life,  would  be  void. 
Gooch  V.  Gooch,  8  D.  M.  &  G.  366 ;  Garland  v.  Brown,  10 
L.  T.  N.  S.  292. 

Limitations  following  upon  limitations  voidLs  for  perpe-  Limita- 
tuity  are  themselves  void,  whether  within  the  line  of  per-  pendent 
petuity  or  not.    Procter  v.  Bishop  of  Bath  and  WeUsj  2  S^^^^,^g 
H.  BL  358 :  Brudendl  v.  Elwea,  1  East,  442 ;  Beard  v.  are  them- 

selves  void. 

WestcoU,  5  Taunt.  393;  5  B.  &  Aid.  801;  T.  &  R.  25; 
Thatcher^s  Trust,  26  B.  365. 
On  the  other  hand,  where  the  limitations  are  not  sub-  Aitwnate 

contin- 

sequent  but  alternative,  one  of  them  being  valid  and  the  gent  iimi- 

•n  -r^  o  tations. 
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1  \ 
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other  too  remote,  effect  will  be  given  to  the  valid  alteiiia- 

tive,  if  the  events  on  which  it  is  limited  occur.    Longhead 

V.  PMps,  2  W.  Bl.  704 ;  Crompe  v.  Barrow,  4  Yes.  681 ; 

Monypenny  v.  Deriiig,  2  D.  M.  &  Q.  145  ;  Doe  v.  Challia, 

18  Q.  B.  244;  7  H.  L.  531 ;  Hodgson  v.  Halford,  11  Ch.  D. 

959 ;  Miles  v.  Harford,  12  Ch.  D.  691,  703. 

Gift  to  a        Where  there  is  a  gift  to  a  class,  any  members  of  which 

^acer-        ^^"^7  have  to  be  ascertained  beyond  the  limits  of  perpe- 

^<md  the  ^^^^7 — ^^^  instance,  to  the  children  of  a  living  person  who 


Umiti  of    shall  attain  twenty-five — the  whole  gift  is  void.    LeaJce  v. 

is  void.  Bobinaon,  2  Mer.  363;  Boughton  v.  Botighton,  1  H.  L.  406; 
Merlin  v.  Blagrave,  25  B.  125  ;  Stuart  v.  CockereU,  7  Eq. 
363 ;  5  Ch.  713  ;  Patching  v.  Bamett,  49  L.  J.  Ch.  665. 

Similarly,  where  there  is  a  gift  after  the  death  of  an 
unborn  tenant  for  life  to  the  children  and  grandchildren  of 
a  living  person,  the  gift  is  void  for  remoteness,  the  children 
and  grandchildren  being  intended  to  form  one  class. 
StuaH  V.  CockereU,  7  Eq.  363 ;  5  Ch.  713. 

But  if  the  remoter  issue  are  to  take  substitutionally,  the 
gift  to  the  original  class  will  be  good,  though  the  substitu- 
tional gifts  may  be  void  for  remoteness.  BaZdvrin  v. 
Rogers,  3  D.  M.  &  G.  649 ;  Packer  v.  ScoU,  33  B.  511. 

Whether  a  "^  The  rule  against  perpetuity  applies  where  the  gift  is  to 

gift  to  an  111 

mdividual  a  remote  class,  and  a  named  person  as  tenants  m  common, 
mot^daw  ^^®  shares  not  being  ascertainable  within  the  proper  limits, 
is  void.      Porter  v.  Fox,  6  Sim.  485. 

Perhaps,  however,  it  would  not  apply  to  a  similar  gift  in 

joint  tenancy.     1  Jarman,  252. 

If  by  the  application  of  the  rules  for  ascertaining  the 

class  the  class  must  be  finally  ascertained  within  the  limits 

of  perpetuity,  the  gift  is  good.    Picken  v.  Matthews,  10 

Ch.  D.  264. 
Distinction     Where  particular  sums  are  given  to  each  of  the  membens 
rift'oTa     ^^  *  class,  the  gift  is  good  as  to  those  members  who  are 
fund  to  a   within  the  limits  of  perpetuity.      StaiTS  v.  Benbow,  2 
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M.  &  K.  46;  3  D.  M.  &  G.  390 ;  Wilkinson  v.  Duncan,  30  ^l?"  ?»<l 

gift  of  a 
S.  Ill,  siuntoeach 

This  principle  has  been  extended  to  cases  where,  though  ^  obw. 
the  gift  is  ia  terms  to  a  class,  the  eflfect  of  it  is  to  give  Cwes 

.  .  ....     where  it  is 

definite  sums,  ascertained  at  the  determination  of  lives  in  poidble  to 
being,  to  each  of  several  classes,  some  of  which  are  within  Jld'remote 
and  some  without  the  line  of  perpetuity;  for  instance,  if ■^^"fes- 
the  gift  is  to  A.  for  life,  remainder  to  A.'s  children  for  life, 
and  the  share  of  each  child  to  go  to  his  children,  since  the 
share  of  each  of  A.'s  children  is  ascertained  at  A.'s  death, 
the  effect  is  to  give  a  definite  sum  to  each  group  of  A.'s 
grandchildren,  and  the  gift  is  good  as  regards  those  grand- 
children whose  parents  were  bom  in  the  testator's  lifetime. 
Orijffitk  V.  PovmcUl,  13  Sim.  393;  Cattlin  v.  Brown,  11 
Ha.  372 ;  Knapping  v.  T(yndinson,  12  W.  R.  784 ;  10  Jur. 
N.  S.  626. 

And  the  principle  is  the  same,  where  the  gift  is  to  A. 
for  life,  then  to  A's  children  living  at  his  death,  who  should 
attain  twenty-one,  the  share  of  each  daughter  to  be  settled 
on  her  for  life,  remainder  to  her  children.  In  such  a  case 
the  direction  to  settle  was  held  good  with  regard  to  a  child 
of  A.  in  €886  at  the  testator's  death.  Wilson  v.  WiUon,  4 
Jur.  N.  S.  1076;  28  L.  J.  Ch.  95;  Herbert  v,  Webster,  15 
CL  D..610. 

And,  apparently,  if  the  gift  were  directly  to  the  giand- 
children  instead  of  through  the  direction  to  settle,  the  con- 
struction would  be  the  same.  Greenwood  v.  Roberts,  15 
B.  92,  which  at  first  sight  appears  to  decide  the  contrary, 
is  explained  by  the  M.  K,  in  Webster  v.  BoddMigton,  26  B. 
128,  to  have  been  decided  on  a  different  principle.  Whether 
the  principle  was  rightly  applied,  quaere. 

But  if  the  share  given  to  grandchildren  is  contingent 
upon  events,  which  may  happen  beyond  the  limits  of  per- 
petuity, and  the  share  may  never  become  vested,  in  which 
event  the  shares  taken  by  the  other  stirpes  would  be  in- 
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creased,  then  the  shares  of  each  stirpa  would  not  be  ascer- 
tainable within  the  proper  limits,  and  the  whole  will  fail ; 
for  instance,  if  the  gift  is  to  A.  for  life,  then  to  the  children 
of  A.,  and  the  children  of  such  children  who  attain  twenty- 
one,  the  children  to  take  a  parent's  share.  Webster  v. 
Boddington,  26  B.  128 ;  Seaman  v.  Wood,  22  B.  591 ; 
Bmith  V.  Smith,  5  Ch.  342 ;  Eale  v.  HaU,  3  Ch.  D.  643 ; 
Bentinch  v.  Duke  of  Portland,  7  Ch.  D.  693 ;  Pearks  v. 
Mosdey,  5  App.  C.  714;  see  Salmon  v.  Salmxm,  29  B.  27. 
Gift  to  a  Where  there  is  a  gift  to  a  person  by  some  particular 
StSyinga  description,  the  gift  will  be  void,  unless  it  is  clear  that  there 

S articular  uf^ug^  \)q  gome  person  answering  the  description  within  the 
eacnption    ^     ^  ^  ^  °  ^ 

is  void  un-  limits  of  perpetuity.  Thus,  a  trust  to  convey  to  such  person 
muBt  be  as  for  the  time  being  would  take  by  descent  as  heir  male 
t«raon"°  of  the  body  of  the  testator's  grandson,  when  some  such 
within  tii6  person  should  attain  the  age  of  twenty-one,  is  void.  Lord 
perpetuity.  Dungannou  V.  Smith,  12  CI.  &  F.  546 ;  Ibbetson  v.  Tbbetson, 

10  Sim.  495;  5  M.  &  Cr.  26 ;  Wainrnmi  v.  Field,  Kay,  507 ; 

Patching  v.  BameU,  28  W.  R  886. 
Effect  of        How  far  the  words,  "as  far  as  the  rules  of  law  and  equity 
"mTm  as  permit,"  would  restrain  the  gift  to  such  persons  as  satisfy 
the  rules  of  ^}^q  description  within  the  limits  of  perpetuity,  seems  not 
equity  per-  clearly  settled. 

ToUemache      Where  there  was  a  gift  to  the  person  who  should  ftt)m 
T.j^Earl  tijne  to  time  be  Lord  Vere,  it  being  the  testator's  will  that 

o/  Coven-  '  ° 

try.  the  goods  should  be  held  with  the -title  of  the  family,  as 

far  as  the  rules  of  law  and  equity  permit,  the  gift  was  held 
-void  for  perpetuity.  But  there  the*  qualification  was  not 
in  the  original  gift,  and  the  trust  not  being  executory,  it 
may  be  said,  the  expression  of  what  the  testator  meant  to 
do  was  not  sufficient  to  override  his  express  words  of  gift. 
ToUemache  v.  Earl  of  Coventry,  2  a.  &  F.  611 ;  8  Bl.  N.  S. 
547.    See  12  Q,  &  F.  555,  note. 

But  in  that  case  there  seems  to  be  the  authority  of  V.-C. 
Leach,  Lord  Eldon,  and  Lord  Lyndhurst,  against  that  of 
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Lord  Brougham,  and  qucere,  whether  the  decision  is  not 
wrong.  See,  too,  per  Lord  St.  Leonards,  in  Ker  v.  Lord 
Dungannon,  1  Dr.  &  War.  686;  and  see  Mackworth  v. 
Hvnamicm,  2  Kee.  658. 

But  it  seems,  a  trust  of  chattels  for  the  person  or  persons 
who  should,  for  the  time  being,  be  in  actual  possession  of 
certain  settled  estates,  to  the  end  that  such  chattels  may 
go  along  with  the  same  estates,  "so  far  as  the  rules  of  law  or 
equity  will  permit,"  but  so  that  they  shall  not  vest  in  any 
person  becoming  entitled  to  the  estates  for  an  estate  of 
inheritance,  unless  he  attain  twenty-one,  would  be  good, 
though  in  the  absence  of  those  words  it  would  be  bad. 
llarrmgton  v,  Harririffton,  L.  R.  5  H.  L.  87. 

On  the  effect  of  the  words,  "  as  far  as  the  law  allows," 
see  Pownall  v.  Graham,  33  B.  242. 

Where  personalty  is  given  upon  the  trusts  of  real  estate.  Direction 
which  has  been  settled  upon  living  persons  for  life,remainder  personalty 
to  their  sons  in  tail,  and  there  is  a  direction  that  the  per-  vesUn*a 
sonalty  is  not  to  vest  in  any  tenant  in  tail  who  dies  under  tenant  in 
twenty-one,  the  clause  is  not  void  for  remoteness,  but  refers  under  21 
only  to  tenants  in  tail  by  purchase,  since  none  but  tenants 
in  tail  by  purchase  can  be  said  to  take  personalty  under 
the  will,  personalty  not  being  descendible.     Christie  v. 
Ooali/ng,  L.  R  1  H.  L.  279  ;  Ma/rtdli  v.  HoUoway,  L.  R 
5  H.  L.  532. 

In  such  a  case,  in  the  event  of  a  tenant  in  tail  by  pur- 
chase dying  under  twenty-one,  leaving  issue,  the  realty  and 
personalty  would  become  severed,  since  the  realty  would 
go  to  the  issue,  and  the  personalty  to  the  next  tenant  in 
tail  by  purchase.  But  if  the  disposition  of  the  personal 
estate  contains  or  involves  any  trust  for  a  tenant  in  tail 
who  takes  real  estate  by  descent,  the  term  tenant  in  tail 
could  not  be  limited  to  tenants  in  tail  by  purchase.  See 
per  Lord  Westbury,  1  D.  J.  &  S.  1 ;  Ibbetson  v.  Ihhetson, 
10  Sim.  495 ;  5  M.  &  Cr.  26 ;  Ferrand  v.  WUaon,  4  Ha.  344. 
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^o^^^  A  power,  though  authorising  an  appointment  which 
within  the  would  be  void  for  perpetuity,  is  valid  if  the  appointment 
perpetuity  ^  ^^^P*  within  the  proper  limits.  Slark  v.  Dakyiis,  10  CL  35. 
iff  g<>od.  jj^  ^-j^Q  ^jg^^  Qf  powers  of  appointment  to  particular  classes 

tion  M  of  persons,  and  of  general  powers  to  appoint  by  will  vested 
JI^JJJj^  in  a  tenant  for  life,  the  person  to  whom  the  appointment  is 
^*^iSd^  made  must  have  been  capable  of  taking  under  the  instru- 
and  special  ment  creating  the  power.  In  re  PowelX%  TrusUt  39 
'"''•""      L.  J.  Ch.  188. 

Where  the  power  is  a  general  power  to  appoint  by  deed 
or  will,  the  appointees  need  only  be  capable  of  taking  under 
the  instrument  exercising  the  power. 
Special  Thus,  where  a  marriage  settlement  gave  ar  power  to 

^^^'  appoint  to  children  of  the  marriage,  an  appointment  to  a 
son  for  life,  with  remainder  to  such  persons  as  he  should 
by  will  appoint,  was  held  void  as  to  the  remainder. 
WoUaaton  v.  King,  8  Eq.  165 ;  In  re  Brown  <fe  Sibly,  3 
Ch.  D.  156 ;  Hodgaon  v.  Halford,  11  Ch.  D.  959. 

So  a  power  in  a  settlement  to  appoint  to  children  cannot 

be  exercised  by  an  appointment  to  take  effect  upon  the 

marriage  of  an  unmarried  child.    Morgan  v.  Gronow,  16 

Eq.  1. 

Invalid  re-      When  a  power  is  well  executed,  but  a  restraint  upon 

strictions  x**i*        ••  i  .i  •  a       t  •  t     •         •! 

rejected,  anticipation  IS  imposed  upon  the  enjoyment,  which  is  void 
for  remoteness,  the  restraint  will  be  rejected.  Fry  v.  Cap- 
per, B^ay,  163;  league's  Settlement,  10  Eq.  564;  Cunyng- 
Jiame'a  Settlement,  11  Eq.  324;  see  ante,  p.  431. 

And  when  there  is  an  absolute  gift,  subsequent  qualifi- 
cations of  the  gift  which  are  void  for  remoteness  will  be 
rejected.  Carver  v.  Boivlea,  2  R.  &  M.  306 ;  Rinfig  v. 
Hardvdck,  2  B.  352. 
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The  Cy  Pres  Doctrine. 

lu  many  cases  limitations  of  real  estate,  in  themselves 
void  for  perpetuity,  have  been  made  good  by  the  applica- 
tion of  the  so-called  doctrine  of  cy  pris. 

This  doctrine  is  a  rule  of  construction,  and  applies  not  Cfyprj^ 
merely  to  executory  trusts.     Monypenny  v.  DeHng,  16  a  rule  of 
M.  &  W.  418 ;  Parjitt  v.  Hember,  4  Eq.  443  ;  Hampton  v.  J?^„"*'"''" 
Eolman,  5  Ch.  D.  183. 

It  also  applies  to  the  execution  of  a  power  by  will. 
Lvae  V.  JJoK,  43  L.  J.  Ch.  107. 

1.  Where  a  testator  has  devised  lands  in  a  manner  Parett 
transgressing  the  limits  of  perpetuity,  and  the  Court  can,  gn  estate 
by  giving  estates  taU  to  any  of  the  devisees,  carry  the  pro-  J^  ^^ 
perty  in  the  precise  course  marked  out  by  the  testator,  wiU  be  to 
supposing  the  estates  left  to  themselves,  it  will  do  so.  property  in 
Eumherston  v.  Huinbereton,  1  P.  Wms.  332 ;  Monyperi/ny  mwrked"^ 
v.  Dermg,  16  M.  &  W.  418  ;  ParfiU  v.  Hembcr,  4  Eq.  443.  J^^y  *^« 

Thus  a  limitation  to  an  unborn  person  for  life,  remainder 
to  his  children  successively  in  tail,  will  give  the  unborn 
person  an  estate  tail ;  cases  9V/pra, 

And  the  doctrine  may  be  applied  to  some  of  a  class,  and  Doctrine 
not  to  others;  as  well  as  to  a  portion  of  the  property ^me mem- 
included  in  a  devise,  and  not  to  the  rest.     Vanderplank  ^^^^^^ 
V.  iTin^,  3  Ha.  1;  Line  v.  Hall,  22  W.  R.  124;  43  L.  J.  P«rt  of  the 

Ch.  107.  §^?^f 

2.  And  where,  by  giving  an  estate  tail  to  the  parent,  all  The 
the  objects  intended  to  be  benefited  by  the  testator  would  applies^ 
be  included,  this  construction  will  be  adopted,  although  the  ^^^  *^^ 
children  were  meant  to  take  jointly  in  tail  as  purchasers,  meftut 
Pitt  V.  Jackson,  2  B.  C.  C.  51,  dt  2  Ves.  jun.  349 ;  Van-  joinUy  in 
derplank  v.  Kmg,  3  Ha.  1 ;  WiUiania  v.  Teale,  6  ib.  239.  *^- 

3.  The  doctrine  will,  however,  not  be  applied  where  the  Limits  of 
result  would  be  to  carry  the  estate  to  persons  not  intended  trtoe.^ 
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to  be  benefited  by  the  testator.    Monypennyy.  Bering,  16 

M.  &  W.  418  ;  7  Ha.  568 ;  2  D.  M.  &  G.  174. 

Whether        4.  It  has  Sometimes  been  said  that  the  cy  pris  doctrine 

where  the  does  not  apply  where  the  only  intention  is  to  create 

ia  tT^^te  successive  life  estates  for  ever,  but  the  point  is  not  covered 

Ufe  estates  j^y  authority.    It  is  clear  that  the  doctrine  will  not  apply 

where  the  intention  is  only  to  create  a  limited  number  of 

life  estates  on  the  principle  already  stated.    Seaward  v. 

Willock,  5  East,  198. 

Nor  will  it  apply  where  successive  terms  of  years, 
determinable  on  the  death  of  the  devisee,  are  given. 
Somerville  v.  Lethbindge,  6  T.  B.  213;  Beard  v.  WestcoU, 
5B.  &Ald.  81;  T.  &  R.  25. 

On  the  other  hand,  it  is  clear  that  where  an  estate  tail 
is  given  by  the  force  of  the  limitation  itself,  words  indi- 
cating that  the  successive  interests  are  to  be  for  life  will 
be  rejected,  whether  the  estate  tail  is  given  by  direct 
words:  Doe  d.  Elton  v.  Stenlake,  12  East,  615;  Seece  v. 
Steel,  2  Sim.  233 ;  Hugo  v.  WiUiama,  14  Eq.  225  ;  Fore- 
brook  V.  Forshrooky  3  Ch.  93 ;  or  by  the  effect  of  a  gift 
over  in  default  of  issue :  Mortimer  v.  West,  2  Sim.  274 ; 
Woollen  V.  Andrews,  2  Bing.  126 ;  Brooke  v.  Turner,  2 
Bing.  N.  C.  422  ;  Parfitt  v.  Hember,  4  Eq.  443. 

On  the  whole,  there  seems  to  be  no  reason  why  the 
same  construction  should  not  apply  where  the  testator 
attempts  to  create  life  estates  for  ever.     See  per  Sir  J. 
Bolt,  in  Forsbrook  v.  Forsbrook,  3  Ch.  p.  99,  and  Parfitt 
V.  Hember,  4  Eq.  443,  where  no  stress  was  laid  on  the  gift 
in  default  of  issue.    And  on  this  ground  only  Woollen  v. 
Andrews  and  Mortimer  v.  West,  where  the  gift  over  was 
not  on  an  indefinite  failure  of  issue,  can  be  held  satis- 
factory.    See  Hampton  v.  Holman,  5  Ch,  D.  183. 
It  does  not      5.  The  cy  pi^ls  construction  does  not  apply  where  the 
wheie  the  ©states  are  limited  to  children  of  unborn  persons  in  fee.  Bris- 
children     f^^  y  Warde,  2  Ves.  jun.  336 ;  Hale  v.  Pew,  25  B.  335. 

takemfee.  '  o  '  >  • 
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The  doctrine  does  not  apply  to  personalty  nor  to  a  It  does  not 
mixed  fund.  Routledge  v.  Dorril,  2  Ves.  jun.  365;^^onalty 
BougJvton  v.  James,  1  Coll.  44 ;  1  H.  L.  406. 

Where  a  parent  having  power  to  appoint  to  sons  in  tail 
appoints  to  them  for  life  with  remainders  in  tail,  and  puts 
them  to  their  election  between  benefits  given  by  the  will 
and  their  rights  in  default  of  appointment,  the  doctrine  of 
cy  pris  has  no  application.  In  re  Denneby's  Estate,  17 
Ir.  Ch.  97. 

Accumulation, 
A  trust  for  accumulation  beyond  the  limits  of  perpetuity  Tnut  for 

ACCUDllllft* 

is  entirely  void  ab  initio,  whether  before  or  since  the  tion  be- 
Thellusson  Act,  and  whether  it  be  for  a  purpose  excepted  ^^^8  of 
from  the  operation  of  the  Act  or  not,  unless  it  be  for  the  p«T>«tirity 

IB  Yoid  in 

payment  of  debts.     Curtis  v.  LvMn,  5  B.  147 ;  Scaris-  uoo. 
brick  V.  Skelfnersdale,  17  Sim.  1 87. 

And  by  the  Thellusson  Act,  39  &  40  Geo.  III.  c.  98,  The  Thel- 
accumulation  by  will  is  restrained  for  any  longer  term 
than  twenty-one  years  from  the  death  of  the  testator,  or 
during  the  minority  or  respective  minorities  of  any  person 
or  persons  who  shall  be  living  or  en  ventre  sa  mire  at  the 
death  of  the  testator,  or  during  the  minority  or  respective 
minorities  only  of  any  person  or  persons  who,  under  the 
trusts  of  the  will,  would  for  the  time  being,  if  of  full  age, 
be  entitled  to  the  rents  and  profits  or  the  interest  directed 
to  be  accumulated. 

By  section  2  provisions  for  the  payment  of  the  debts 
of  the  devisor  or  other  person  or  persons,  and  provisions 
for  raising  portions  of  the  children  of  the  devisor,  or  of 
any  person  taking  any  interest  under  the  will,  and  direc- 
tions touching  the  produce  of  timber  or  wood,  are  excepted 
from  the  Act. 

An  express  direction  to  accumulate  is  not  necessary  to  The  sta- 
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pliee  if      bring  the  property  within  the  statute ;  it  is  enough  if  the 

property 

is  8o  given  property  is  given  in  such  a  manner  that  accumulation 
"volve  becomes  necessary.  Tench  v.  Cheese,  6  D.  M.  &  G.  453 ; 
JJ^'^  Macdonald  v.  Bivjce,  2  Kee.  276 ;  the  decree  in  Countess 

of  Bective  v.  Hodgson,  10  H.   L.  65C ;  Wade  Gery  v. 

Handley,  1  Ch.  D.  653 ;  3  Ch.  D.  374. 
Aocmna-        But  when  property  is  directed  to  be  applied  to  certain 
trnrtees  of  p^u'poses  at  once,  but  is  accumulated  owing  to  the  neglect 
money  to   ^f  trustees,  or  from  some  other  reason,  the  statute  does 

be  lAid  out 

fttonoeli  not  apply.  Lombe  v.  Stoughton,  12  Sim.  304;  where  the 
the  direction  to  accumulate  was  merely  subsidiary  to  the 

statute,      general  trusts.    See  Phipps  v.  Kelynge,  2  V.  &  B.  57. 
Direction       A  direction  to  keep  up  policies  effected  by  the  testator 
polidMli^  in  his  lifetime  on  the  lives  of  his  children,  the  policies  to 
^t  within  i^  settled  in  case  of  marriage  on  theii  wives  and  children, 
statate.      is  not  a  trust  for  accumulation  within  the  statute.    Bassil 

V.  Lester,  9  Ha.  177. 
Teetator  A  testator  may  direct  accumulation  during  any  one, 
anyone***  but  not  more,  of  the  periods  allowed  by  the  statute, 
ffll^"  "W^^^  V.  WiUon,  1  Sim.  N.  S.  288. 
the  statute  The  period  of  twenty-one  years  is  to  be  calculated  from 
mnlation.  the  death  of  the  testator,  exclusive  of  the  day  of  his  death. 
Period  of  an(j  must  be  a  period  inmiediately  following  his  death, 
runs  from    Welb  V.  Webb,  2  B.  493;  Oo7'st  v.  Lowndes,  11  Sim.  434; 

Shaw  V.  Rhodes,  1  M.  &  Cr.  154 ;  A.-O.  v.  Poulden,  3 
I,  Ha.  555. 

'  Period  of  The  words  of  the  statute  permitting  accumulation 
^ri^of  <i"ring  the  minority  of  any  person  who,  under  the  trusts 
anyperaon.  of  the  will,  would,  if  of  full  age,  be  entitled  to  the  rents 

and  profits,  do  not  permit  accumulation  during  the  period 

before  the  birth  of  such  person.    Haley  v.  Bannister,  4 

Mad.  276 ;  Ellis  v.  Mawwell,  3  B.  596. 
And  it  has  been  doubted,  whether  these  words  would 

authorise  an  accumulation  during  the  minority  of  a  person 

not  bom  at  the  date  of  the  will,  but  if  not,  they  are  super- 
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fluous.    Bi^an  v.  Collins,  15  B.  17;  see  Peard  v.  Keke- 
wick,  15  B.  166. 

Accumulation  directed  within  the  limits  of  perpetuity,  Accumn- 
but  beyond  the  limits  of  the  statute,  is  void  only  beyond  rected  for 
such  limita    L&ngdon  v.  Simeon,  12  Ves.  295 ;  OriffUha  ^jJ^tUn 
V.  Vere,  9  Ves.  127.  *^«  »<**«te 

allows  is 

Where  there  is  a  direction  to  accumulate  income  with  yM  only 
a  discretionary  power  to  apply  any  part  of  the  income  ^^g^ 
towards  the  maintenance  of  infants,  the  power  of  main- 
tenance continues  after  the  period  for  accumulation  limited 
by  the  Thellusson  Act  has  expired.    Pride  v.  Fooks,  2  B. 
430. 

An  accumulation  for  the  purpose    of   paying   debts,  Aoeamu* 
whether  of  the  testator  or  other  persons,  is  excepted  from  payment 
the  Act,  and  is  good,  whether  the  debts  be  existing  or^^^^" 
future  debts.     Varlo  v.  Faden,  27  B.  255 ;  1  D.  F.  &  J.  from  the 

statnte. 

211 ;  and  see  Barrington  v.  lAddell,  2  D.  M.  &  G.  505. 

But  the  payment  of  debts  must  be  bond  fide  and  the 
primary  object  of  the  accumulation,  and  therefore  if  debts 
are  only  directed  to  be  paid  upon  certain  contingencies, 
and  incidentally,  the  case  is  not  within  the  exception. 
Mathews  v.  Keble,  4  Eq.  467 ;  3  Ch.  691. 

A  direction  for  payment  of  debts  out  of  the  annual 
income  does  not  affect  the  rights  of  creditors,  and  if  the 
debts  are  in  fact  paid  out  of  cw'pus  accumulation  cannot 
go  on  for  the  purpose  of  recouping  the  corpus.  Tewarl 
V.  Lawson,  18  Eq.  490. 

And  it  seems  an  express  direction  to  accumulate  for  the 
purpose  of  recouping  corpus  would  be  void.    lb. 

The  second  exception  is  of  portions  for  the  children  of  What  are 
the  testator,  or  any  person  taking  any  interest  under  the  within  the 

will  exception. 

The  children  must  be  children  either  of  the  testator  or 
of  a  person  taking  an  interest  under  the  will,  and  there- 
fore if  the  accumulations  are  given  to  a  class  of  children. 


f ' 


1 


( « 
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some  of  whose  parents  take  nothing  under  the  will,  the 

exception  does  not  apply.      Eyre  v.   Marsden,  2  Kee. 

564. 

But  the  interest  taken  by  the  parent  under  the  will 

need  not  be  an  interest  in  the  fund  to  be  accumulated. 

Burt  V.  StuH,  10  Ha.  423 ;  Bamngtan  v.  LiddeU,  2  D. 

M.  &  G.  500. 

And  any  interest,  however  small;  given  to  the  parent  is 

sufficient    Bartnmgton  v.  LiddM,  2  D.  M.  &  Q.  505 ; 

Evans  v.  HiUierj  5  CL  &  F.  126. 
A  fund  to      As  to  what  are  portions  within  the  exception : 
lAted  and       -^  ^^^^  ^  ^  accumulated  and  given  to  such  children 
^.fj  ^     as  may  be  livine  at  the  time  when  the  accumulations  are 

children  "^       ^  ® 

living  at    to  ccase,  is  not  within  the  exception.    BuH  v.  StvH,  10 

of  dUteibu-  Ha.  415 ;  Drewett  v.  PoUard,  27  B.  196. 

t%^ln.       Nor  are  accumulations  to  be  added  to  capital  and  given 

to  a  child  or  to  the  members  of  a  family.    Ed/wards  v. 

Tvxk,  3  D.  M.  &'Q.  40;  Mwyan  v.  Morgan,  4  De  G.  & 

S.  176;  20  L  J.  Ch.  441;  WiLdes  v.  Davies,  1  Sm.  &  G. 

475;    Bourne  v.  Buckton,  2  Sim.  N.  S.  91;   Jones  v. 

Maggs,  9  Ha.  605 ;  Mathetvs  v.  Keble,  4  Eq.  467 ;  3  Ch. 

691. 

Nor  is  a  fund  directed  to  be  accumulated  and  given  to 

a  parent  for  life  with  remainder  to  her  children.    WaM  v. 

Wood,  2  Dr.  &  Sm.  56.    Middleton  v.  Losh,  1  Sm.  &  G. 

6I9  seems  irreconcilable  with  the  other  decisions,  unless 

it  can  be  supported  on  the  ground  that  the  provision  was 

called  a  portion ;  see  10  Ha.  426. 
Aocnmula-      6ut  a  direction  to  accumulate  a  sum  to  pay  portions 
portion?*^  charged  by  another  instrument  is  within  the  exception, 
^^by  ijalford  V.  Stains,  16  Sim.  488 ;  Barrington  v.  LiddeU,  2 

instru-         D.  M.  &  G.  505. 

PortionB  And  the  exception  extends  also  to  portions  created  by 
thelm  ^e  will  itself.  Beech  v.  Zcw-d  8t  Vvacmt,  8  De  G.  &  S. 
iteelf.        678 ;  8  Jur.  N.  S.  762. 


TITLE  TO  EXCESSIVE  ACCUMULATION.  447 

And  when  an  accumulation  is  directed  to  raise  i>or- 
tions  for  children  if  there  are  any,  and  if  not  for 
some  other  purpose,  the  case  is  within  the  exception 
only  in  the  former  event.  Me  Glvlovfa  Trust,  1  J.  i& 
H.  63&. 

When  there  is  an  indefeasible  gift,  the  legatee  has  aLe^ioe 
right  to  his  property  at  twenty-one,  and  a  dii*ection  to  vesSS^  * 
accumulate  will  only  be  valid  till  then :  and  this  will  be  ^^^  ™*y 

•^  '  atop  aoca> 

the   case,  it  would   seem,  even   though  the  direction  to  muUtion 

w)t An  hft 

accumulate  may  be  for  a  period  exceeding  the  limits  of  ftUains  21. 
the  statute.     Oosling  v.  Ooalvngy  Johns.  265 ;  Coventry  v. 
Coventry,  2  Dr.  &  S.  470 ;  PhiUvps  v.  PhiUips,  W.  N. 
1877,  260. 

This  principle,   however,   does  not   apply  where  the  Case  of 
legatees   are  charities.     Harbin  v.  Maaterman,  12  Eq.         ^^ 
659. 

Where  a  fund   is   given    upon   trust  to  pay  certain  Statute 
annuities  out  of  the  income  and  to  accumulate  the  rest,  accelerate 
and  the  fund  and  accumulations  are  given  after  the  death  l^^j^^J" 
of.  the  annuitants  to  a  legatee  absolutely,  the  legatee  is 
not  entitled  to  stop  the  accumidations  during  the  lives  of 
the  annuitants,  and  to  ask  for  payment  of  the  fund  after 
providing  for  the  annuities.     So  far  as  the  accumulation 
extends  beyond  the  statutory  period  the  income  is  un- 
disposed of  and  goes  to  the  heir-at-law  or  next  of  kin. 
Talbot  V.  Jevers,  20  Eq.  255 ;  Weathercdl  v.  Thomburgh, 
8Ch.  D.  261. 

When  property  is  given  absolutely  in  the  first  place,  Beetiiia- 
and    a  direction  is  afterwards  added  to  accumulate,  the  excesaife 
accumulations,  so  far  as  they  are  void  by  the  statute,  go  ^^ot!^ 
to   the  person  to  whom   the   absolute  interest  is  given. 
Trickey  v.  Tinckey,  3  M.  &  K.  560 ;  CornJbe  v.  Hughes, 
34  B.  127;  2  D.  J.  &  S.  657. 

And  where  an  estate  is  devised  subject  to  a  trust  for 
accumulation  which  is  void,  the  trust  sinks  for  the  benefit 
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of  tbe  persons  for  the  time  being  entitled  to  the  estates. 

Evans  v.  Hellier,  1  M.  &  Cr.  135 ;  5  CI.  &  R  114 ;  Re 

Clulov/8  Trust,  IJ.  &  H.  639. 

But  the    effect    of   the  statute  is   not  to  accelerate 

any  gifts  in  the  will.     Oreen  v.  Gdscoyne,  4  D.  J.  &  S. 

565. 
Accumulft-      Therefore  accumulations  released  by  the  statute,  if  the 
leased  by   fund  to  be  accumulated  is  not  a  residue,  in  the  case  of 
pftw"!©^  personalty,  go  to  form  part  of  the  capital  of  the  residue : 
Wrnext  Ellis  V.  Moxwell,  8  B.  587 ;    A.-O.  v.  Poxdden,  3  Ha. 

of  Jdn,  M  ' 

the  case     655  \  Joncs  V.  Moggs,  9  Ha.  605  ;  Crawley  v.  Crawley,  7 

^5.^ "  Sim.  427. 

^tee^        ^^  ^^^  ^^^®  ^^  realty  the  residuary  devisee  or  heir  is 
there  18      entitled  according  as  the  will  is  governed  by  the  Wills 

Act  or  not.    NetUeton  v.  Stephenson,  3  De  Q.  &  S.  366. 

Aocomu-        If  the  fund  to  be  accumulated  is  residuary,  the  void 

residue,      accumulations  go  to  the  heir  or  next  of  kin,  according  to 

the  nature  of  the  property,  and  if  the  fund  is  mixed,  to  the 

heir  and  next  of  kin  proportionately.     Ch'een  v.  Oascoyne, 

4  D.  J.  &  S.  565  ;  Halfoi^d  v.  Stains,  16  Sim.  488;  Eyre\. 

Marsden,  2  Kee.  564 ;  4  M.  &  Cr.  431 ;  Wildes  v.  Davies, 

1  Sm.  &  G.  475 ;  Ralph  v.  Can^ick,  6  Ch.  D.  984 ;  11 

Ch.  D.  873  ;  see  Elhome  v.  Ooode,  14  Sim.  165. 

The  It  seems  that  the  income  of  accumulations  not  being  a 

aoCTmula-  residue  belongs  to  the  tenant  for  life  of  the  residue  as 

^t^^T^  income,  and  does  not  form  part  of  the  capital  of  the 

capital  of    residue.    In  re  Phillips ;  Phillips  v.  Levy,  49  L.  J.  Ch. 

■idae.         198  ;  28  W.  B.  340 ;  see,  however,  Crawley  v.   Crawley, 

7  Sim.  427. 

Income  of  accumulations  of  rents  and  profits  retains  its 
character  of  realty.    Eyre  v.  Marsden,  2  Kee.  577. 

When  there  is  a  contingent  gift  to  A.  with  accumu- 
lation in  the  meantime,  and  the  gift  is  given  over  to  B.  if 
the  contingency  does  not  happen,  B.,  upon  taking  an  in- 
defeasible interest,  is  entitled  to  the  accumulations  within 
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twenty-one  years  from  the  testator's  death,  together  with 
the  income  of  those  accumulations.  Morgan  v.  Morgan, 
20  L.  J.  Ch.  Ill,  441;  15  Jur.  319;  but  see  £ryau  v. 
Collina,  16  B.  14. 
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CHAPTER  XXXV. 

CONDITIONS  SUBSEQUENT. 

Conditions  In  the  case  of  conditions  subsequent,  if  the  condition  is 
^^^?^*  impossible,  impolitic,  or  illegal,  the  gift  remains,  at  any 
impoUtic,   j-a^o  where  there  is  no  ffift  over.     Thomas  v.  Howell,  1 

or  illegal,  '  ^ 

we  inef.     Salk.  170 ;    Walker  v.  Walker,  2  D.  F.  &  J.  255  ;  Wilkin- 

son  V.  WukiTison,  12  Eq.  604. 

whether         And  it  seems,  even  where  there  is  a  gift  over,  but  the 

gift  over     performance  of  the  condition  has  become  impossible,  the 

or  not.       previous  gift  remains.     Graydon  v.  Hicks,  2  Atk.   16; 

Jones  V.  Suffolk,  1  B.  C.  C.  528 ;   CoUeU  v.  Collett,  35 

B.  312;   Sutdiffe  v.  Richardson,  13  Eq.  606;  and  see 

Wedgwood  v.  Denton,  12  Eq.  290. 

In  most  of  these  cases,  however,  the  condition,  being 
marriage  with  consent,  became,  by  the  death  of  the  per- 
son, whose  consent  was  required,  a  condition  in  general 
restraint  of  marriage.  See,  too,  Tates  v.  University  of 
London,  L.  R.  7  H.  L.  438. 

A  condition  forfeiting  a  legacy  in  the   event  of  the 
legatee  marrying  a  certain  person  without  the  testator's 
consent  has  been  limited  to  a  marriage  in  the  testator's  life- 
time.   Booth  V.  Meyer,  38  L.  T.  N.  S.  125. 
Condition       A  condition  subsequent  requiring  the  consent  of  several 
mMT^e    persoi^s   becomes   impossible   and    is   discharged   by  the 
with  con-    death  of  all,  or  even  of  one  of  them,  though  in  the  latter 
several       case  it  would  seem  the  condition  is  satisfied  by  the  con- 

Dersons 

becomes     sent  of  the  survivors.     Peyton  v.  Bury,  2  P.  W.  625 ; 
imponible  g,^.^^^  ^   jy^^^,^  g  Dow.  73 ;  JoTi^  V.  Suffolk,  1  B.  C.  C. 
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628  ;  Aislabie  v.  Bice,  3  Mad.  256 :  see  Dawaan  v.  Oliver  ^J  death 

_  _  of  some. 

Massey,  2  Ch.  D.  753. 

A  condition  subsequent  not   performed  owing  to  the  Condition 
ignorance  of  the  legatee  of   its   existence,  nevertheless  formed 
works  a  forfeiture,  where    the    property  is   given  over,  ignores 
whether  in  the  case  of  personalty  or  of  realty.      Hodges*  *^|*J 
Trusts,  16  Eq.  92 ;  PoHer  v.  F)^,  1  Vent.  197 ;  Astley 
V.  Earl  of  Essex,  18  Eq.  290. 

But  this  does  not  apply,  where  the  deviseo  is  the  heir  unlets  the 
who  has  a  title  independent  of  the  will.    Doe  d.  Kenrick,  hejp. 
V.  Lord  Beauderk,  11  East^  667 ;  Doe  d.  Taylor  v.  Crisp, 
8  Ad.   &  E.  778 ;   Murphy  v.  Linsham,  I.  R.  9  C.  L. 
123. 

So,  when  there  is  a  clause  forfeiting  a  legacy,  if  not  Condition 
claimed  within  a  given  time,  the  forfeitxire  takes  eflTect,  if  a^i^acy^i^ 
the  legacy  is  not  claimed,  though  the  legatee  received  no  ^^\     , 
notice  of  the  legacy  or  of  the  death  of  the  testator.     Bur- 
gess V.  Bohinson,  3  Mer.  7  ;  Tulk  v.  Houlditch,  1  V.  & 
B.  248 ;  Powell  v.  Bawle,  18  Eq.  243. 

But  the  filing  of  a  bill  for  the  administration  of  the  What 
estate  before  the  time  appointed  is  equivalent  to  a  claim  ^  cUlm. 
by  the  legatees,  though  they  may  not  be  parties  to  the 
suit.     ToUner  v.  Mai^riott,  4  Sim.  19. 

In  the  case  of  realty  a  valid  condition  subsequent  is  A  condl- 
eflfectual  even  where  there  is  no  gift  over.  Cooke  v.  effectual 
Turner,  15  M.  &  W.  727;  14  Sim.  493  ;  15  Sim.  611  ;  16  3Ji^^^*  ^ 

'  '  '  '         gift  over  in 

Sim.   482 ;  and  see  Evanturd  v.  Evanturel,  L.  R.  6  P.  *^o  c««®  of 

C.  1.  "^*^- 

In  Cooke  v.  Turner  there  was  a  gift  over,  but  the  case 
seems  to  have  been  decided  at  common  law  independently 
of  the  gift  over. 

And  a  condition  subsequent  may  operate  to  destroy  a 
contingent,  as  well  as  to  divest  a  vested  estate.  Egerton 
V.  Earl  Brovmloiv,  48  H.  L.  1. 

With    regard  to  personalty,  a  condition  subsequent  is  Personalty 

GG  2 
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follows  the  effectual  without  a  gift  over,  except  as  far  as  the  rules  of 

rule  as  .    . 

modified  the  civil  law  have  been  adopted  with  regard  to  certain 
doctrine  of  classes  of  Conditions,  see  post,  p.  454.  Dickson's  Trusty 
interrorem.  i  gju^  jf  g  37  .  Craven  V.  Bvody,  4  Eq.  209 ;  4  Ch.  296. 

Test  of  As  to  what  conditions  are  valid,  it  has  been  said,  that 

of  s  con.    nothing  can  be  made  the  subject  of  a  condition  in  a  will, 

ditioD.       which  could  not  be  made  the  subject  of  a  contract  or  wager 

in  life.     See  per  the  Lord  Chief  Baron,  Egerton  v.  Earl  of 

Brownloiv,  4  H.  L.  1,  p.  150. 

Condition       Perhaps  no  general  rule  can  safely  be  laid  down ;  but, 

den^mnst  independently  of  the  question  whether  a  condition  involves 

be  clearly  anything  illegal  or  impolitic,  in  order  that   it   may  be 

eifectual  the  meaning  of  the  testator  must  be  reasonably 

clear  and  precise ;  and,  therefore,  conditions  to  reside  in  a 

certain  house,  and  to  educate  children  in  England,  have 

been  held  too  uncertain  to  work  a  forfeiture.     FiUingham 

V.  Bromley,  T.  &  R.  530 ;  Clavering  v.  Ellison,  3  Dr.  451; 

7  H.  L.  707. 

A  gift  over  in  the  event  of  a  change  of  religion  by  the 
legatee  is  valid.     Hodgson  v.  Halford,  11  Ch.  D.  959. 

Conditions  decreasing  an  annuity  if  the  annuitant 
again  lives  with  her  husband,  or  increasing  a  legacy  to  a 
husband  in  the  event  of  a  separation  from  his  wife,  are 
invalid.  Bean  w.'  Griffiths,  19  Jur.  1045;  Cartwrightr. 
Cartim^igU,  3  D.  M.  &  G.  982. 
Condition  ^  Condition  not  to  dispute  a  will  is  valid  in  law  if  the 
"^uteawui  ^^^^  ^^  unsuccessfully  disputed,  though  it  will  not  avail  to 
make  an  invalid  disposition  good.  Cooke  v.  Turner,  15 
M.  &  W.  727 ;  Evanturel  v.  Evantxirel,  L.  R.  6  P.  C.  1 ; 
Stevenson  v.  Abingdon,  11  W.  R.  935 ;  see  Warhrick  v, 
Varley,  30  B.  347;  Hope  v.  International  Financial 
Society,  4  Ch.  D.  327 ;  Phillips  v.  PhiUips,  W.  N.  1877, 
260. 

On  the  other  hand,  a  condition  not  to  institute  legal 
proceedings  touching  the  estate  and  effects  devised,  is  to© 
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general,  and  is  bad.    Rhodes  v.  Muawell  Hill  Laiid  Co., 
29  B.  661. 

A  condition  that  trustees  shall  not  pay  over  the  shares 
of  legatees  without  taking  from  them  bonds  that  they  will 
not  intermarry  or  illegally  cohabit  with  certain  persons  will 
not  be  enforced.    Poole  v.  Bott,  11  Ha.  33. 


Conditions  in  Restraint  op  Marruge. 

A  condition  in  restraint  of  marriage  applies  only  to  a 
lawful  marriage.    In  re  M'Laughlin,  1  L.  R.  Ir.  42. 

A  condition  subsequent  in  restraint  of  marriage,  where  Condition 
the  estates  are  for  life  or  in  fee,  is,  it  seems,  valid  as  re-  ^  y^'^^^ 
gards  realty.  Jones  v.  Jones,  1  Q.  B.  D.  279;  Bellairs  v.  ^^^^^ 
Bellairs,  18  Eq.  510.  ia  good  in 

But  such  a  condition  is  void,  if  imposed  upon  a  tenant  ^^^  ^^^  ^ 
in  tail,  as  repugnant  to  the  estate.  Earl  of  Arundel's  Case,  ^^g^rda  an 
3  Dyer,  342  6. 

It  is  clear,  that  in  the  case  of  personalty  a  condition  Condition 
subsequent  in  general  restraint  of  marriage  is  void.  Morlcy  i^J[^t  of 
V.  Rennoldson,  2  Ha.  570.  ?*™8« 

'  ^  ^  18  void  in 

And  the  same  rule  applies  to  a  mixed  fund  arising  from  personalty, 
the  proceeds  of  sale  of  realty  and  pure  personalty.    Lloyd  ^^^ 
V.  Lloydy  2  Sim.  N.  S.  255;  BeUairs  v.  Bellairs,  19  Eq. 
510. 

It  would  seem  that  the  rule  applies  to  real  and  personal 
estate  given  together.    Buddy  v.  Gresham,  2  L.  R  Ir.  443. 

And  it  seems>  that  a  legacy  out  of  the  proceeds  of  land  Legacy  ont 
directed  by  the  testator  to  be  converted  would  follow  the  of  gale  of " 
same  rule.     See  Harfs  Tnunts,  3  De  G.  &  J.  195;  BeUairs  ^*"^- 
V.  BeUairs,  supra. 

On  the  other  hand,  a  limitation  to  a  person  till  marriage  Limitation 
is  good,  the  intention  being  to  provide  for  the  person  while  HagTis 
he  remains  unmarried,  and  not  to  prevent  him  from  marry-  ^S9^ 
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ing.     Potter  v.  Richards,  24  L.  J.  Ch.  488";  Hea£k  v.  Lewis, 

3  D.  M.  &  G.  954. 
Conditiona     And  conditions  in  partial  restraint  of  marriage  are  valid, 
restndnt  of  ^^  with  regard  to  realty  and  personalty,  though  with 

_  m 

^^^^^    regard  to  the  latter  the  further  question  arises  whether 
though       they  are  in  terrorenfi  or  not. 

they  may 

be  ineffec-  Thus,  conditions  restraining  a  widow  or  widower  from 
marrying  again,  whether  it  be  the  widow  of  the  testator 
or  of  a  stranger ;  Evans  v.  Rosser,  2  H.  &  M.  190 ;  Newton 
V.  Marsden,  2  J.  &  H.  356 ;  Allen  v.  Jackson,  1  Ch.  D. 
399;  or  requiring  a  marriage  with  consent:  Sutton  v. 
JewJcs,  2  Ch.  Rep.  95;  or  restraining  marriage  before  a 
certain  age :  Stackpole  v.  Beaumont,  3  Ves.  89,  are  good 
as  conditions,  though  they  may  be  inefiFectual  if  there  is  no 
gift  over,  on  the  principle  hereafter  mentioned. 

So  conditions  against  marriage  with  a  Scotchman,  or  in 
a  manner  not  in  accordance  with  the  rules  of  the 'Quakers, 
or  with  a  person  of  a  particular  religion,  or  a  domestic 
servant,  are  valid.  Perrin  v.  Lyon,  9  East,  170 ;  Eaughton 
V.  Haugkton,  1  Moll.  611 ;  Duggan  v.  Kelly,  10  Ir.  Eq.  295, 
473  ;  Hodgson  v.  Halford,  11  Ch.  D.  959 ;  Jenner  v.  Turner, 
50  L.  J.  Ch.  161 ;  29  W.  R.  99. 

In  the  case  of  real  estate  such  a  condition  is  valid  even 
if  there  is  no  gift  over.  Haughton  v.  Haughton,  1  Moll. 
611. 
Doctrine  I^  the  case  of  personalty,  certain  conditions  subsequent, 
though  good  in  law,  are,  in  accordance  with  the  rule  of  the 
Civil  Law,  held  to  be  void,  and  in  terrorem  merely,  if  there 
is  no  gift  over. 

It  seems  the  doctrine  that  certain  conditions  are  in 
terrorem  merely  applies  to  real  estate  when  it  is  included 
with  personalty  in  the  same  gift.  Buddy  v.  Oresham,  2 
L.  R.  Ir.  443. 

Of  this  nature  are  the  conditions  in  partial  restraint  of 
marriage  already  mentioned.      Marples  v.  Bainbridge,  1 


of  in 
terrorem. 
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Mad.  590;  Reyniah  v.  Martin,  3  Atk.  330;  Wheeler  v. 
Bingham,  1  Wils.  135 ;  3  Atk.  864 ;  F.  v.  A,  11  B.  621. 

And  the  same  rule  applies  to  a  condition  not  to  contest 
the  will.     Powell  v.  Morgan,  2  Vem.  90. 

But  if  there  is  a  gift  over,  these  conditions  are  effectual, 
the  gift  over  heing  considered  sufl&cient  evidence,  that  they 
were  not  meant  to  be  in  terrorem  merely.  Cleaver  v. 
Spurling,  2  P.  Wms.  526  ;  Tricker  v.  Kingsbury,  7  W.  R 
652 ;  Charlton  v.  Coornhes,  11  W.  R.  1038 ;  Craven  v. 
Brady,  4  Eq.  209  ;  4  Ch.  296. 

On  the  question  whether  the  doctrine  oi  in  terrorem  Whether 
applies  to  conditions  precedent,  the  cases  show :  trine  j^- 

1.  A  condition  precedent,  requiring  consent  to  marriage  ^^j^^^^ 
generally,  without  limitation  of  age,  is  effectual  if  there  is  a  precedent, 
gift  over.     Malcolm  v.  O'CaUaghan,  2  Mad.  349 ;  Oardiner 

V.  Slater,  25  B.  509. 

2.  The  gift  of  a  smaller  sum,  in  the  event  of  marriage 
without  consent,  has  the  same  effect.  Creagh  v.  Wilson, 
2  Vem.  572 ;  OilleU  v.  Wray,  1  R  Wms.  284. 

3.  A  condition  precedent,  requiring  consent  to  marriage 
if  under  a  certain  age,  is  good  if  there  is  no  gift  over. 
Stackpole  v.  Beaumont,  3  Ves.  89. 

4.  A  condition  precedent  not  to  majry  under  a  certain 
age  is  good,  though  there  is  no  gift  over.  Yonge  v.  Furse, 
8  D.  M.  &  G.  756. 

5.  A  gift  to  a  legatee,  if  he  marries  a  particular  person, 
only  takes  effect  in  that  event.  Davis  v.  Angel,  4  D.  F. 
&  J.  524.  Qu<m*e  whether  Smith  v.  Cowdery,  2  S.  &  St. 
358,  is  overruled. 

6.  But  it  seems  a  condition  precedent  requiring  marriage 
with  consent  generally,  and  without  a  gift  over,  would  be 
considered  in  terrormi  merely.  Reeves  v.  Heme,  5  Yin. 
Ab.  343,  pi.  41;  Reynish  v.  Martvn,  3  Atk.  330;  see 
Clarke  v.  Parker,  19  Ves.  1. 

In  cases  under  4  and  5  the  conditions  can  only  be  Waiver  o£ 
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oonditioDB  waived  iestamentarilj,  and  no  consent  of  the  testator  to  a 
tesutor.     marriage  in  his  lifetime,  not  within  the  condition,  will  make 

the  gift  good. 
Consent  of  But  where  the  condition  is  marriage  with  consent, 
u>\  mir-  whether  precedent  or  subsequent,  the  consent  of  the  tes- 
!j^?^  **"  tator  to  a  marriage  in  his  lifetime  satisfies  the  condition, 
satuifiei  a  Clarke  V.  Berkeley,  2  Vem.  720 ;  PameU  v.  Lyon,  1  V.  & 
^^^  B.  479 ;  Wheeler  v.  Warner,  1  S.  &  St.  304 ;  Tweedale  v. 
~"~*'  Tweedale,  7  CL  D.  633 ;  see  VioUtt  v.  Brookman,  5  W.  R. 
342. 

And  the  condition  does  not  apply  to  a  subsequent  mar- 
riage. Hutoheson  v.  Hammond,  3  B.  C.  C.  128 ;  Crommdin 
V.  Crommdin,  3  Ves.  227. 
Co&Beiit  of  But  in  such  a  case  the  consent  of  a  testator  to  a  marriage 
^^^I^^^J^  to  take  place  after  his  death  does  not  obviate  the  necessity 
*9  ^^•f .  for  the  consent  of  the  persons  named  in  the  wilL  Lowry 
hiTdeatii.'  V.  Pattison,  I.  R  8  £q.  872. 

And,  where  the  gift  is  till  marriage,  the  consent  of  the 

testator  to  a  marriage  does  not  extend  the  gift.    BuUock 

V.  Bennett,  7  D.  M.  &  G.  283 ;  see  Cooper  v.  Cooper,  6  Ic 

Ch.  217. 

Condition       It  seems,  that  where  there  is  a  gift  upon  marriage  with 

wi^oCT^  consent,  the  legatee  has  her  whole  life  to  perform  the  con- 

satisfied     ^^^n,  and  the  legacy  is  not  forfeited  by  a  first  marriage 

by» second  without  Consent.     Randall  v.  Payne,  1  B.  C.  C.  55; 

mftiriage 

with  con-    Beaum^mt  v.  Squire,  17  Q.  B.  905.     Clifford  v.  Beaumont, 

*^^  4  Russ.  325,  was  decided  on  the  ground,  that  the  gift  was 

jnly  upon  a  marriage  with  consent,  which  had  not  in  fact 

been  obtained.     See,  too,  Dttddy  v.  Greaham,  2  L.  R  I. 

443. 

But  if  other  provision  is  made  for  the  legatee  in  the 

event  of  marriage  without  consent,  the  condition  must  be 

limited  to  a  first  marriage.    Lowe  v.  Manners,  5  B.  & 

Aid.  917. 

Condition       I^  the  case  of  a  condition  requiring  the  consent  of 
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several  persons,  if  the  consent  required  is  that  of  executors  requiring 

,  .  the  Con- 

or trustees,  the  consent  of  those  who  renounce  or  do  not  sent  of 

act  is  not  necessary.     Worthington  v.  Evaiis,  1  S.  &  St.  ^^^^ 

165  ;  Boyce  v.  Corbally,  LI.  &  G.  temp.  Plunkett,  102 ;  J'^'^^^P^^- 

Ewens  v.  Addison,  4  Jur.  N.  S.  1034  ;  Whit^  v.  M'Dermot, 

I.  R.  7  C.  L.  1 ;  see  Clarice  v.  Parker,  19  Ves.  1. 

But  if  there  is  only  a  single  executor  who  renounces, 
his  consent  must,  it  seems,  be  obtained.  Graydon  v.  Hicks, 
2  Atk.  16 ;  but  the  case  is  doubtful. 

And  a  condition  requiring  the  consent  of  several 
persons  is  performed  by  obtaining  the  consent  of  the  sur- 
vivors. Eimng  v.  Anderson,  7  W.  R.  23;  Datvson  v. 
Oliver  Massey,  2  Ch.  D.  753. 

Where  a  testator  directs,  that  if  a  certain  sum  should  Apportion- 
be  applied  in  favour  of  A.,  A.  should  apply  a  sum  of  condition, 
diflferent  amount  in  favour  of  B.,  the  condition  will  be 
compulsory  on  A.  only  if  the  whole  of  the  sum  in  question 
is  applied  in  his  favour,  and  the  condition  will  not  be 
apportioned.  Caldwell  v.  Cresswdl,  6  Ch.  279  ;  Fazakerley 
V.  Ford,  4  Sim.  390. 

A  condition  in  a  will  must  be  performed  accord-  Right  of 
ing  to  its  terms,  and  the  Court  has  no  power  to  relieve  fion.^™^ 
the  legatee  from  any  of  them.  Thus  a  right  of  pre- 
emption given  to  a  person,  if  he  pays  a  sum  of  money 
within  a  given  time,  followed  by  a  disposition  of  the  pro- 
perty if  the  money  is  not  paid  within  the  time,  must  be 
strictly  complied  with.  Brooke  v.  Garrod,  3  K.  &  J.  608 ; 
2  De  G.  &  J.  62 ;  Austin  v.  Tawney,  2  Ch.  143 ;  see 
Evans  v.  Stratford,  10  L.  J.  N.  S.  713. 

A  right  of  pre-emption  at  a  fixed  price  is  not  destroyed 
by  a  compulsory  purchase  under  the  Lands  Clauses  Act, 
and  the  person  to  whom  the  right  is  given  may  take  the 
purchase  money  paid  by  the  company  less  the  fixed  price. 
Re  Canfs  Estate,  4  De  G.  &  J.  503. 

Trustees  directed  to  give  a  particular  person  a  right  of 


458  CONDITIONS   SUBSEQUENT. 

pre-emption  at  a  fixed  price  are,  it  seems,  not  bound  to 

make  a  good  title,  and  ought  not  to  incur  costs  in  so  doing. 

In  re  Davison  is  Ton^ens,  17  Ir.  Ch.  7. 
Condition       Similarly,  a    condition   requiring   a    release   within  a 
r^aae.      given  time,  with  a  gift  over,  if  the  release  is  not  given 

within  the  time,  must  be  literally  complied  with.   Simpson 

V.  Vickera,  14  Ves.  341,  348. 

But  if  there  is  no  gift  over,  a  release  given  within  a 

reasonable  time  will  satisfy  the  condition.     Simpson  v. 

Vickers,  14  Ves.  341 ;  Taylor  v.  Topham,  1  B.  C.  C.  168  ; 

Paine  v.  Hyde,  4  B.  468 ;  HdUinrake  v.  Lister,  1  Buss. 

506 ;  see  ScarUtt  v.  Lord  Abinger,  34  B.  338  ;  Ledward 

V.  Hassels,  2  K.  &  J.  370. 
A  legacy  given  on  condition  of  conveying  real  estate  to 

a  third  person  gives  a  legatee  who  has  conveyed  no  lien 

upon  the  land  for  the  legacy.     Barker  v.  Barker,  10  Eq. 

438. 
Perform-        As  to  the  performance  of  conditions  to  take  a  particular 
oonditionB.  waDtte,  see  a  valuable  note  in  Davidson's  Free.,  voL  iii  356, 

to  which  add  lyEyncourt  v.  Gregory,  1  Ch.  D.  441. 

As  to  conditions  of  residence,  see  Wynne  v.  Fletcher, 

24  B.  430;  Walcot  v.  Botfield,  Kay,  534;  Clavering  v. 

Ellison,  7  H.  L.  707,  and  cases  there  cited;  Parry  v. 

Roberts,  19  W.  R.  378 ;  Dunne  v.  Duwtie,  3  Sm,  &  G.  22 ; 

7  D.  M.  &  G.  207. 


Repugnant  Conditions. 

Conditions  repugnant  to  the  estate  previously  given  are 

void. 
Bestrainto       Thus,  conditions  in  general  restraint  of  alienation  are 
»5^n.*"^"  bad,  if  absolute  interests  have  been  given  in  the  first 

place. 
UnKmited      1.  Where  there  is  a  devise  in  fee,  followed  by  an  absolute 

iwUaint. 
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restraint  upon  alienation,  the  restraint  is  void  for  repug- 
nancy. Litt.  222  b,  sec.  630 ;  Hood  v.  Oglander,  35  B. 
525. 

But  a  limited  restriction  upon  alienation  is  good.  Limited 

Thus,  a  condition  not  to  sell  except  to  a  certain  class 
of  persons  is  good.  Litt.  223  a.  sec.  361 ;  Doe  d.  Gill  v. 
Pearson,  6  East,  173  ;  Re  Macleay,  20  Eq.  186  ;  see  Lud- 
low  V.  Bunburyf  35  B.  36 ;  Billing  v.  Welch,  I.  R.  6 
O.  Li.  88. 

But  a  condition  not  to  sell  except  to  one  person  is  bad, 
since  a  person  might  be  selected  who  would  be  certain  not 
to  purchase.  Muscharrip  v.  Bluett,  Bridg.  137 ;  Attwater 
V.  AUwater,  18  B.  330. 

In  the  same  way,  conditions  restraining  alienation  by  Alienation 
any  particular  form  of  conveyance,  as  by  charge  or  mort-  tica^ 
gage,  are  bad.     Willis  v.  Hiscox,  4  M.  &  Cr.  201 ;  Ware  ^^™  °' 
V.  Cann,  10  B.  &  Cr.  433.  ance. 

Thus,  a  gift  over  of  so  much  land  as  an  absolute  owner 
charges  or  incumbers^  would  be  bad.  Willis  v.  Hiscox, 
supi^a. 

Directions  that  the  rents  upon  property  devised  are  not  Direction 
to  be  raised  have  been  held  invalid.     A.-O.  v.  Catherine  rente. 
Hall,  Jac.  395 ;  A.-G,  v.  Greenhill,  33  B.  193. 

These  rules  apply  to  personalty,  so  that  if  an  absolute  Gift  over 
interest  is  given,  a  gift  over  if  the  legatee  disposes  of  his  ityon "" 
interest  is  void.    Bradley  v.  Peiaoto,  3  Ves.  324 ;  In  re  ^^^^^^ 
Jones's  Will,2S  L  T.  N.  S.  211. 

And  a  gift  over  upon  alienation  by  a  tenant  for  life 
with  a  power  of  disposition  by  deed  or  will  is  invalid. 
Re  Wdstenholme  ;  Marshall  v.  Aizleiuood,  43  L.  T.  N.  S. 
752. 

A  restraint  upon  alienation  limited  in  time  not  followed 
by  a  gift  over  is  ineffectual.  Renaud  v.  Toiiramgeau, 
L.  R  2  P.  C.  4. 

Possibly  a  gift  over  upon  alienation  before  a  certain  Gift  otot 
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®?*^°*-  time  not  having  reference  to  the  period  of  possession 
certain  would  be  Valid.  See  Large* 8  Case,  2  Leon.  82;  2  Jarm. 
^"**  '       17.     Churchill  v.  Marks,  1  ColL  445;  see  Kiallmarh  v. 

Kiallmark,  26  L.  J.  Ch.  1. 
Gift  over        It  is  however  clear  that  absolute  interests  may  be  given 
Son  l^fm  ^^^^   upon    alienation    before   the    period   of  possession. 
P?J^f    Keardey  v.  Woodcock,  3  Ha.  185 ;  Re  Fayne,  25  B.  556  ; 
tion.  PearaoTi  v.  Dolman,  3  Eq.  315. 

Gift  over  2.  A  gift  over,  if  the  devisee  or  legatee  does  not  dispose 
die^tes-  ^^  ^^  interest  or  dies  intestate,  is  void  both  as  regards 
***«•  realty  and  personalty.     Holmes  v.  Godson,  2  Jur.  K  S. 

383  ;  25  L.  J.  Ch.  317  ;  BaHon  v.  Barton,  3  K.  &  J.  512  ; 
Lightboume  v.  Gill,  3  B.  P.  C.  250 ;  Be  MoiilocUs  Trusts, 
3  K.  &  J.  456 ;  Be  Yalden,  1  D.  M.  &  G.  53;  WatMns  v. 
Williams,  3  Mac.  &  G.  622 ;  Henderson  v.  Cross,  29  B. 
216 ;  Peny  v.  Merritt,  18  Eq.  152 ;  In  re  Wilcockis  Set- 
tlement, 1  Ch.  D.  229. 

So  a  direction  following  a  devise  to  tenants  in  common 
in  fee  that  if  no  distribution  should  be  made  during  the 
lives  of  the  tenants  in  common  the  property  should  devolve 
to  their  children  is  invalid.    Shaw  v.  Ford,  7  Ch.  D.  669. 

Such  conditional  gifts  over  are  good  according  to  Scotch 
law.    Barstow  v.  Fattison,  L.  R.  1  H.  L.  Sc.  392. 

It  has  been  held  that  a  gift  over  if  the  legatee  does  not 
dispose  of  his  interest  does  not  become  valid  by  his  death 
in  the  testator's  lifetime.  Hughes  v.  Ellis,  20  B.  193; 
Created  v.  Created,  26  B.  621;  but  these  cases  were 
doubted  in  In  re  Stringer's  Estate ;  Shaw  v.  Jones  Ford, 
6  Ch.  D.  1. 

3.  A  gift  over  in  the  event  of  a  previous  gift  being 
void  at  law  or  in  equity  is  good.  De  Themmines  v.  Le 
Bonneval,  5  Buss.  288. 

4.  A  tenant  in  tail  cannot  by  condition  subsequent  be 
prevented  from  barring  his  estate  tail.  Dawkins  v.  XwyZ 
Penrhyn,  4  App.  C.  51. 
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A  condition  intended  to  determine  an  estate  tail  in  part  Condition 
only,  for  instance,  a  clause  directing  that  the  interests  of  ingan 
tenants  in  tail  shall  cease  as  concerns  the  rights  and  in-  ^"^^^ 
terests  of  the  person  making  default,  but  not  farther  or 
otherwise,  is  void.    Seymour  v.  Vernon,  10  Jur.  N.  S. 
487 ;  12  W.  R.  729. 

A  condition  in  certain  events  determining  estates  tail,  Estate  tail 

to  ceaso  mi 

as  if  the  tenant  in  tail  were  dead,  will  be  made  good  by  jf  the  ten- 
supplying  the  words  dead  without  issue.  Astley  v.  Earl  ^l^^^ 
of  E88€X,  18  Eq.  290. 

But,  if  an  absolute  interest  has  been  given,  such  a  con-  Abeolute 
dition  will  be  ineffectual,  since  the  legatee's  interest  would  directed  to 

mm 

not  determine  with  his  death,  and,  therefore,  the  interest  ^^o"ee 
directed  to  cease  is  not  the  exact  interest  previously  given.  ^«r«  <^®*^' 
Bird  V.  John8<m,  18  Jur.  976 ;  Gatl^a  Trusts,  2  H.  &  M. 
46 ;  33  L.  J.  Ch.  495. 

5.  So,  too,  when  vested  interests  have  once  been  given.  Conditions 
restrictions  postponing  the  enjoyment  of  the  property  be-  enjoyment 
yond  the  age  of  twenty-one  are  void,  unless  the  property  is  ^y°°°  ^^- 
otherwise  disposed  of  in  the  meantime.    Saunders  v.  Vaii- 

tier,  Cr.  &  Ph.  240 ;  Rocke  v.  Eocke,  9B.6Q;Ee  Young's 
Settlement,  18  B.  199 ;  Gosling  v.  Gosling,  Johns.  265. 

6.  In  the  same  way  life  interests  must,  as  long  as  they  life  in- 
last,  be  subject  to  the  ordinary  legal  incidents  attaching  be  subject 
to  property.     A  person  cannot,  for  instance,  be  left  in  the  j^^^® 
enjoyment  of  property  and  at  the  same  time  exempted  niptcy 

laws. 

from  the  operation  of  the  Bankruptcy  Laws.    Brandon  v. 
Robinson,  18  Ves.  429  ;  Graves  v.  Dolphin,  1  Sim.  66. 

A  mere  trust  for  maintenance  during  the  life  of  a  person  Whether  a 
at  the  discretion  of  trustees,  without  giving  him  any  in-  nudnten- 
terest  in  the  subject-matter  of  the  bequest,  has  been  held  J^^^"^ 
not  to  pass  to  his  assignees  upon  bankruptcy :  Twopenny  creditors  of 
V.  Peyton,  10  Sim.  487 ;  Godden  v.  Crowhurst,  10  Sim. 
642,  a  very  doubtful  case.    But  the  better  opinion  appears 
now  to  be,  that  though  the  discretion  might  not  be  inter- 
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fered  with,  so  much  as  the  trustees  think  fit  to  apply  for 
the  benefit  of  the  bankrupt  would  pass  to  his  creditors. 
See  Coe'8  Ti-ust,  4  K.  &  J.  199. 

If  a  life  interest  is  given  in  the  first  instance,  a 
clause  directing  the  income  to  be  applied  towards  the 
maintenance  of  the  legatee  after  his  bankruptcy  will  not 
prevent  the  interest  from  passing  to  the  assignee.  Yowng^ 
husband  v.  Oiahome,  1  Coll.  401. 

A  discretion  to  trustees  to  pay  or  not  to  pay  the  income 
to  the  legatee  for  life  determines  on  the  bankruptcy  of 
the  legatee,  unless  the  trustees  are  directed  to  withhold 
and  accumulate  the  income,  and  the  accumulations  are 
given  over.  Snowdon  v.  Dales,  6  Sim.  524;  Piercy  v. 
Roberts,  1  M.  &  K.  4. 
Life  in-  But  although  life  interests  are  expressly  given,  they 

be  deter-     can  be  determined  by  a  conditional  limitation  over  upon 
bank-  **^    bankruptcy  or  alienation  by  the  legatee.      Rockford  v. 
ruptcy.       Hacknian,  9  Ha.  475;  Brooke  v.  Pearson,  5  Jur.  N.  S. 
781 ;  Knight  v.  Browne,  7  Jur.  N.  S.  894 ;  30  L.  J.  Ch.  649. 
And  a  proviso  for  cesser  of  the  life  interest  is  suflScient 
without  a  limitation  over.     Dommett  v,  Bedford,  6  T.  R. 
684 ;  Joel  v.  Mills,  3  K.  &  J.  458. 
The  dis-         It  appears  to  be  indifferent  whether  the  original  gift  is 
tween  con-  ^^7  ^U  bankruptcy,  or  whether  it  is  a  life  interest  with  a 
findUHon   c^^^i^io^S'^l  determination  upon  bankruptcy, 
is  inuna-        A  gift  over  upon  alienation  takes  effect  if  the  legatee 
alienates,  though  he  may  not  have  been  aware  of  the  con- 
dition.    Carter  v.  Carter,  3  K.  &  J.  617. 

A  direction  that  the  receipt  of  an  armuitant  shall  be 
the  only  discharge  which  the  executor  shall  be  bound  to 
accept,  and  that  the  annuitant  may  be  required  to  attend 
to  give  receipts,  does  not  prevent  the  annuitant  from  as- 
signing. Arden  v.  Ooodacre,  11  C.  B.  883. 
Eflfect  of         When  the  life  interest  is  given  over  upon  bankruptcy 

ffif  t  over 

for  main-    for  the  maintenance  of  the  bankrupt  and  his  family,  half 
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the  income  goes  to  his  assignees.    Rippon  v.  Norton,  J^^?^  **' 

2  S.  63.  and  hiB 

But  if  the  trustees  have  a  discretion  as  to  the  amount  *°"  ^* 
to  be  applied  towards  the  maintenance  of  the  bankrupt 
and  his  family  respectively,  an  inquiry  will  be  directed  as 
to  how  much  ought  to  be  applied  for  each.  Page  v.  Way, 
3  B.  20 ;  Kearaley  v.  Woodcock,  3  Ha.  185 ;  Wallace  v. 
Anderson,  16  B.  533. 

If,  however,  the  trustees  have  a  discretion  to  apply  the 
fund  for  the  maintenance  of  the  bankrupt  or  his  family 
their  discretion  remains,  though  whatever  they  think  fit 
to  apply  for  the  bankrupt  belongs  to  his  creditors.  Lord 
V.  Bunn,  2  Y.  &  C.  C.  98 ;  Holmes  v.  Penny,  3  K,  &  J. 
90 ;  Chambers  v.  Smith,  3  App.  C.  795. 

It  may  be  noticed  that  a  gift  over  upon  the  bankruptcy  Whether 
of  the  tenant  for  life  does  not  determine  a  power  vested  ™tcy  de- 
in  him  of  appointing  the  property  in   question  to  his  *enn»'ies  a 
children,  unless  there  are  directions  inconsistent  with  the  appointing 
subsistence  of  the  power,  such  as  a  direction  to  distribute 
the  property  at  once  among  the  children  in  the  event  of 
bankruptcy.     Wickham  v.  Wing,  2  H.  &  M.  436 ;  Has- 
well  V.  Haswell,  28  B.  26 ;  2  D.  F.  &  J.  456  ;  see  Potts  v. 
Britton,  11  Eq.  433 ;  In  re  Stone's  Estate,  I.  R.  3  Eq.  621. 

Where  the  property  is  given  over  upon  alienation  the  Meaning 
term  has  been  held  to  include  only  voluntary  alienation,  alienation, 
and  not  a  hostile  bankruptcy.    Lear  v.  Leggett,  1  R.  &  M. 
690 ;  Pym  v.  Lockyer,  12  Sim.  394 ;  Graham  v.  Lee,  23 
B.  388. 

On  the  other  hand,  the  presentation  of  a  petition  by  the 
legatee  under  the  Insolvent  Debtors*  Act,  or  under  the 
arrangement  clauses  of  the  Bankruptcy  Act,  1869,  is  a 
voluntary  alienation.  Rochford  v.  Hackman,  9  Ha.  475  ; 
In  re  Amherst's  Trusts,  13  Eq.  464. 

If  there  is  a  strong  intention  of  personal  benefit  to  the 
legatee^  as  if  the  gift  is  to  him  for  life  and  not  to  his 
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assigns,  a  gift  over  upon   alienation   has   been   held   to 
include  bankruptcy.     Cooper  v.  Wyati,  5  Mad.  482. 
"  Do  or  If  the  property  is  given  over  if  the  legatee  should  "  do 

■uffcr." 

or  sufl'er,"  or  "  do  or  permit "  anything  whereby  the  pro- 
perty would  be  vested  in  another,  this  includes  a  hostile 
bankruptcy.  Roffey  v.  Bent,  3  Eq.  739  ;  Ex  parte  Eyston; 
In  re  ThrochnoHon,  7  Ch.  D.  145. 

Under  similar  words  the  issue  of  a  writ  of  sequestration 
against  the  legatee  has  been  held  to  work  a  forfeiture. 
Dixon  V.  Bxme,  35  L.  T.  N.  S.  549. 
Deed  of  The  execution  of  a  deed  of  inspectorship  is  not  within 

■hip.  a  gift  over  in  the  event  of  the  legatee  taking  the  benefit 

of  any  Act  for  the  relief  of  insolvent  debtors.  Montejiore 
V.  Enthoven,  5  Eq.  35. 

As  to  the  meaning  of  alienation,  see  Avison  v.  Holmes, 
IJ.  &  H.  530,  p.  540. 
i^vinr!  Ii^solvency  has  no  technical  meaning,  but  means  in- 
ability to  pay  debts.  Freeman  v.  Bowen,  35  B.  17  ;  ite 
Muggendge,  Joh.  625 ;  29  L.  J.  Ch.  288 ;  see  De  Tastet 
v.  Le  Tavernier,  1  Kee.  161 ;  Billson  v.  Crofts,  15  Eq. 
314. 

A  declaration  of  insolvency  in  S.  Australia  is  insolvency 
within  the  meaning  of  a  gift  over  upon  insolvency.    Ayl- 
win's  Ti^sts,  16  Eq.  585. 
Marriage.       A  gift  over  of  a  life  interest  given  to  the  testator's  widow 
in  tlie  event  of  her  doing  anything  whereby  she  would  be 
deprived  of  the  right  to  receive  the  rents  takes  effect  upon 
the  marriage  of  the  widow  without  making  any  settlement. 
Craven  v.  Brady,  4  Eq.  209 ;  4  Ch.  296. 
Power  of        The  execution  of  an  irrevocable  power  of  attorney  to 
attorney.    jq^qIyq  ^n  annuity  is  within  a  clause  of  forfeiture  in  the 
event  of  assignment  or  disposition  by  way  of  anticipation. 
Oldkam  V.  Oldham,  3  Eq.  404. 
Gift  over        Where  the  property  is  given  over  upon  bankruptcy,  the 
pm^tey  i^-  8^^^  ^^'®''>  P^^^^  fade,  includes  a  bankruptcy  which  takes 
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place  after  the  date  of  the  will  and  is  subsisting  at  the  eludes  a 
testator's  death,  notwithstanding  strong  words  of  futurity,  bank- 
Yaraold  v.  Moorhouse,  2  R  &  M.  364.  ""P*^" 

And  it  has  been  held  to  include  a  bankruptcy  which 
took  place  before  the  date  of  the  will,  and  was  subsisting 
at  the  death.  Manniifig  v.  Chambers,  1  De  6.  &  S.  282 ; 
Seymour  v.  Lucas,  1  Dr.  &  Sm.  177 ;  Trwppea  v.  Meredith, 
10  Eq.  604  ;  7  Ch.  248. 

But  since  the  object  of  the  gift  over  is  merely  to  pre-  A  bank- 

poptcy  an* 

serve  the  property  from  going  to  strangers,  if  the  bank-  nuUed  be- 
ruptcy  is  annulled  before  the  period  of  distribution  the  ^^  %i 
forfeiture  does  not  take  efifect.    Lloyd  v.  Lloyd,  2  Eq.  722;  ^^^ 
Trappes  v.  Meredith,  9  Eq.  229  ;  In  re  Paraham's  Trusts,  not  work  a 
46  L.  J.  Ch.  80;  Samuel  v.  Samuel,  12  Ch.  D.  152;  see  '^^^•*'"^- 
Rohim  V.  Bx>8e,  43  L.  J.  Ch.  334. 

In  the  case  of  an  immediate  gift  it  appears  the  forfeiture 
will  not  takQ  effect,  where  the  bankruptcy  is  annulled 
within  a  year  from  the  testator's  death  if  there  is  no  right 
to  any  payment  till  then.  Lloyd  v.  Lloyd,  2  Eq.  722 ; 
Ancona  v.  WaddeU,  10  Ch.  D.  157. 

This  principle  would  not  apply  if  one  of  the  terms  of  the 
annulment  is  that  the  dividends  accruing  up  to  that  time 
should  be  paid  to  the  assignee.  In  re  Pamham's  Trusts, 
13  Eq.  413. 

In  the  case  of  an  immediate  specific  bequest  for  life  it 
was  held  that  a  clause  of  forfeiture  did  not  operate,  as  the 
bankruptcy  had  been  annulled  before  the  day  on  which 
the  first  income  was  payable.  White  v.  Chitty,  1  Eq.  372. 
See,  however,  Samuel  v.  Samud,  12  Ch.  D.  152. 

These  principles  have  no  application  where  the  freedom 
firom  bankruptcy  is  a  condition  precedent  to  the  vesting^ 
Cox  V.  FonhUinque,  0  Eq.  482;  see  Samud  v.  Samud, 
supra. 

Similarly,  if  the  life  interest  given  over  on  bankruptcy  Bank- 
is  subject  to  a  prior  life  interest,  the  gift  over  takes  effect  du^ 

H  H 
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priiir  life     OH  a  bankruptcy  during  the  life  of  the  prior  tenant  for 
**^*^       life.    Sharp  v.  Cosserat,  20  B.  470 ;  Muggeridgee  Triist 
Johns.  625. 

And  a  gift  over  upon  bankruptcy  will  carry  over  an 
accrued  share  directed  to  go  in  the  same  manner  as  the 
original  share,  though  not  accruing  till  after  bankruptcy. 
DorseU  v.  DorseU,  30  B.  250. 
Separate  7.  It  is  clearly  settled  that  the  corpus  as  well  as  the 
income  of  real  or  personal  estate  may  be  given  to  the 
separate  use  of  a  married  woman.  Taylor  v.  Meads,  4  D. 
J.  &  S.  607 ;  Oooper  v.  MacdonaZd,  7  Ch.  D.  ^88. 

The  separate  use  may  of  course  be  so  framed  as  to 
apply  to  the  rents  and  profits  only,  and  not  to  the  corpus. 
Troutbeck  v.  Boughey,  2  Eq.  534. 
Separate        The  effect  of  the  separate  use  as  regards  the  capital  is 
powerof     *^  S^v®  ^^®  married  woman  a  power  of  disposition. 
diBpoution.      jf  ^j^Q  married  woman  does  not  exercise  her  power  of 
disposition  the  separate  use  is  exhausted,  and  upon  her 
death  the  husband's  rights  revive. 
EiFeot  of        Therefore,  in  the  case  of  land  given  to  the  separate  use 
22^        of  a  married  woman  who  dies  without  making  a  disposi- 
^'"**V*      tion,  the  husband  is  entitled  to  an  estate  by  the  curtesy. 
Bobei^ts  V.  DianveU,  1  Atk.  607 ;  FoUett  v.  Tyrer,  14  Sim. 
125;  Appleton  v.  Rowley,  8  Eq.  139;  Cooper  v.  Macdonald, 
7  Ch.  D.  289 ;  overruling  Hearle  v.  Qreenbanh,  3  Atk.  675 ; 
and  Moore  v.  Webster,  3  Eq.  267. 

The  case  of  Bennett  v.  Davis,  2  P.  Wms.  316,  is  some- 
times cited  as  an  authority,  that  an  express  declaration 
that  curtesy  is  not  to  attach  to  lands  given  to  the  separate 
use  of  a  married  woman  would  be  effectual  where  no  dis- 
position is  made  of  the  lands.    The  question  did  not  arise 
in  the  case,  as  both  husband  and  wife  were  alive. 
Chattel!         Chattels  real  belonging  to  the  wife  to  her  separate  use 
separate     vest  in  the  husband,  jure  mariti,  if  she  dies  without  dis- 
^^'  posing  of  them.    Archer  v.  Lavender,  I.  R.  9  Eq.  220. 
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And  ifc  seems  chattels  in  possession  belonging  to  the  Chattels  in 
wife  to  her  separate  use,  and  not  disposed  of,  belong  to 
the  husband  without  the  necessity  of  taking  out  adminis- 
tration to  the  wife.    Molony  v.  Kennedy ^  10  Sim.  254 ; 
Bird  V.  Peagrvm,  13  C.  B.  639. 

In  giving  property  to  a  woman  the  marital  right  will 
be  held  to  be  excluded  only  by  a  clear  indication  of  inten- 
tion to  exclude  it. 

The  word  "separate"   is  sufficient  for  this  purpose, What 
whether  the  legatee  is  married  or  not.    Archer  v,  Rorke,  create  a 
7  Jr.  Eq.  478.  ^^^ 

^  u8e« 

On  the  other  hand,  such  words  as  "  own  use,"  **  abso- 
lute use,"  or  to  pay  to  "  her  own  proper  hands,"  are  not 
enough,  whether  the  legatee  is  married  or  single,  or 
whether  trustees  are  interposed  or  not  Rycroft  v. 
CAm^y,  8  B.  238;  Tyler  v.  Luke,  2  R  &  M.  183; 
Blacldow  V.  Law8,  2  Ha.  49 ;  Taylor  v.  Stainton,  2  Jur. 
N.  S.  634 ;  Wills  v.  Sayer,  4  Mad.  409 ;  Roberta  v.  Spicer, 
5  Mad.  491 ;  Beales  v.  Spencer,  2  Y.  &  C.  C.  651. 

But  if  the  legatee  is  married  at  the  time  and  the  legacy 
is  directed  to  be  at  her  own  disposal,  a  separate  use  is 
created.  Kirk  v.  PavZin,  7  Vin.  Ab.  95,  pi.  43 ;  Prichard 
V.  Ames,  T.  &  R.  222. 

Directions  that  the  receipt  of  a  legatee,  "  notwithstand-  Separate 
ing  coverture,"  and  that  her  "  sole  and  separate  receipt " 
should  be  a  good  discharge,  have  been  held  to  create  a 
separate  use.     Cooper  v.  Wdls,  11  Jur.  N.  S.  923;  In  re 
Molyneicx's  Estate,  I.  R.  6  Eq.  411. 

The  same  has  been  held  where  the  legatee  was  married, 
and  her  receipt  was  declared  to  be  a  sufficient  discharge. 
Lee  V.  Prieaux,  3  B.  C.  C.  381 ;  Re  Lorimer,  12  B.  521. 

And  where  a  legacy  was  given,  if  husband  and  wife 
should  not  be  living  together,  half  to  the  husband  and  half 
to  the  wife  absolutely,  the  wife  took  to  her  separate  use. 
Shewell  v.  Lwarries,  Johns.  172. 
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So,  too,  a  direction  that  the  devisee  is  to  receive  the 

rents  herself,  whether  married  or  single,  creates  ft  separate 

use.     Oovider  v.  Camm,  1  D,  F.  &  J.  146. 

Mainteii-        Probably  a  gift  for  the  maintenance  and  support  of  a 

woman  referred  to  by  the  testator  as  married  would  create 

a  separate  use.    DarUy  v.  Darley,  3  Atk.  399 ;  Gape  v. 

Cape,  2  Y.  &  C.  Ex.  543 ;  see  Wardle  v.  Claxton,  9  Sim.  524. 

And  a  power  given  to  trustees  to  apply  income  for  the 

maintenance  and  support  of  a  widow  authorises  payment 

of  the  income  to  her  separate  use.    Austin  v.  Austm,  4 

Ch.  D.  233 ;  see  In  re  Peacock's  Trusts,  10  Ch.  D.  490. 

Effect  of        The  word  sole  may  in  some  cases  be  sufficient  to  create 

**8oie"       ^  separate  use,  but  primA  fade  it  has  no  such  technical 

L'^Be'^te^  meaning,  and  the  burden  of  proof  is  upon  those  who  assert 

'^^  it  has.     Lewis  v.  Mathews,-  2  Eq.  177 ;  Massy  v.  Bowen, 

L.  R.  1  Jr.  Eq.  110  ;  ib,,  4  H.  L.  288. 

In  a  marriage  settlement  where  the  whole  object  is  to 
secure  to  the  wife  a  separate  estate,  the  word  may  have  the 
force  of  separate.    Ex  parte  Ray,  1  Madd.  199. 

But  in  a  will  where  no  such  intention  can  be  presumed, 
further  indication  is  necessary. 

a,  A  gift  to  "A.,  the  wife  of  B.,  for  her  sole  use,"  creates  a 
separate  use.  Inglefield  v.  Coghlan,  2  Coll.  247 ;  Farrow 
V.  Smith,  W.  N.  1877,  21 ;  In  re  Amies'  Estate;  MUTier  v. 
Milner,  W.  N.  1880,  16 ;  BUmd  v.  Davm,  43  L.  T.  N.  S. 
751. 

6.  The  same  has  been  held  where  though  the  legatee 
was  not  in  the  gift  to  her  referred  to  as  married,  it  appeared 
from  other  parts  of  the  will  that  she  was  a  married 
woman.  Oreen  v.  Britten,  1  D.  J.  &  S.  649 ;  Hartford 
V.  Power,  I.  R  2  Eq.  204. 

But  this  is  not  the  case  if  the  legatee  be  the  testator's 
own  wife,  so  that  she  must  be  discovert  when  the  will  takes 
effect.  OUbert  v.  Lewis,  1  D.  J.  &  S.  38 ;  Qreen  v.  Mars- 
den,  1  Dr.  646. 
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c.  If  the  legatee  is  unmaxried  at  the  time,  but  the 
testator  shows  that  he  contemplates  her  marriage,  and 

.  expressly  wishes  to  guard  against  the  claims  of  a  future 
husband,  the  same  efiTect  will  follow.  Ex  parte  KiUick, 
3  M.  D.  &  De  G.  480 ;  In  re  Taraefs  Ti^ist,  L.  R.  1  Eq. 
661. 

d.  So,  too,  if  a  trust  is  created  confined  to  the  particular 
gift,  and  no  other  motive  for  it  is  discernible.  Adcmiaan  v. 
Armitage,  19  Ves.  416. 

But  the  mere  interposition  of  trustees  will  not  give  the 
word  the  force  of  separate  if  the  trust  is  created  for  the 
general  purposes  of  the  will,  and  not  confined  to  the  par- 
ticular gift.    Massy  v.  Eowen,  supra, 

8.  It  is  clearly  settled  that  a  married  woman  may  be  Restraint 
restrained  from  anticipating  the  rents  and  profits  of  real  dpSi^  of 
estate  and  the  income  of  personalty  given  to  her  separate  ^^^^ 
use. 

A  restraint  upon  anticipation  applicable  to  the  rents  of 
real  estate  devised  to  a  married  woman  in  tail  does  not 
prevent  her  from  enlarging  the  estate  tail  to  a  fee  with  her 
husband's  consent.    Cooper  v.  Macdonaldj  7  Ch.  D.  289. 

The  case  would  probably  be  the  same  if  the  restraint 
upon  anticipation  were  expressly  applied  to  the  corpus. 
Cooper  V.  Macdonald,  supra, 

A  married  woman  entitled  to  real  estate  for  life  to  her 
separate  use  without  power  of  anticipation,  with  a  testa- 
mentary power  of  disposition,  may  release  her  power  under 
the  Act  for  the  abolition  of  fines  and  recoveries.  Heath  v. 
Wicldiam,  5  L.  R.  Ir.  285. 

In  the  case  of  a  restraint  upon  anticipation  applied  to  Reateimt 
the  corpus  of  real  estate,  the  effect  appears  to  be  to  restrain  corpus  of 
the  married  woman  from  disposing  either  of  the  income  or  pJod^^g 
the  corpus  during  coverture  except  by  will.    Baggett  v.  "^eome. 
Mmx,  1  CoU.  138;  1  Ph.  627. 

The  same  rule  applies  to  a  fund  of  personalty  producing 
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income  given  to  a  married  woman  for  her  separate  use 
without  power  of  anticipation.  In  i^  Ellis's  Trusts,  17 
Eq.  409. 

In  the  case  of  a  fund  not  producing  income,  such  as  a 
pecuniary  legacy,  or  a  share  of  residue  directed  to  be  con- 
verted, given  to  a  married  woman  for  her  separate  use 
without  power  of  anticipation,  the  restraint  upon  anticipa- 
tion has  recently  been  held  to  be  of  no  effect.  In  re 
CrcmghJUyii's  Trusts,  8  Ch.  D.  460 ;  see  Re  Sykes*s  Trusts, 
2  J.  &  H.  415. 

This  decision  appears  to  be  conflicting  with  Be  Sard,  4 
N.  R.  321 ;  10  Jur.  N.  S.  876 ;  Be  GaskeU's  Trusts,  11  Jur. 
N.  S.  780. 

The  restraint  upon  anticipation  attaches  only  to  the 
separate  estate,  and  therefore  determines  with  coverture. 
Barton  v.  Briscoe,  Jac.  603 ;  Jones  v.  Salter,  2  R.  &  M.  208; 
Woodmeston  v.  Walker,  2  R  &  M.  197. 

But  if  nothing  is  done  with  the  property  in  the  mean- 
time it  revives  on  future  coverture :  Ttdlett  v.  Armstrong, 
1  B.  1 ;  4  M.  &  Or.  890 ;  Scarboroughy.  Barman,  1  B. 84; 
4  M.  &  Cr.  378 ;  Be  Oaffee,  1  Maa  &  O.  541 ;  unless  the 
restraint  is  confined  to  marriage  with  a  particular  husband 
by  name.  Moi^ris  v,  Morris,  4  Dr.  33 ;  Hawkes  v.  Huh- 
buck,  11  Eq.  5  ;  see  In  re  Molynexix's  Estate,  I.  R.  6  Eq. 
411. 

But  a  sale  or  conversion  of  the  property  destroys  the 
separate  use.     Wn^ht  v.  Wright,  2  J.  &  H.  647. 

Difficulties  have  sometimes  arisen  as  to  what  words  are 
necessary  to  create  a  restraint  on  anticipation. 

A  direction  that  there  is  to  be  no  sale  or  mortgage  of 
the  estate  devised  or  the  rents  arising  from  it  during  the 
life  of  the  devisee,  amoxmts  to  a  restraint  on  anticipation^ 
Baggett  v.  MevM,  1  Coll.  138;  1  Ph.  627;  Goulder  v. 
Camm,  1  D.  F.  &  J.  146 ;  Steedman  v.  Pode,  6  Ha.  193. 

The  same  has  been  held  of  a  direction  that  the  receipts 
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of  the  devisee  alone,  after  the  payment  of  the  rents  devised 
shall  have  become  due,  should  be  sufficient  discharges. 
Field  V.  Evans,  15  Sim.  375  ;  Baker  v.  Bradley,  7  D.  M. 
&  G.  597 ;  White  v.  Hennck,  21  W.  R.  454. 

But  a  direction  to  pay  to  the  legatee  personally,  or  on 
her  receipt  alone,  will  not  restrain  anticipation.  Re  Ross's 
Trust,  1  Sim.  N.  S.  196  ;  Wagstaffv.  Smith,  9  Ves.  520, 
524 ;  Acton  v.  White,  1  S.  &  St.  429. 

When  the  legatee  has  a  power  to  appoint  the  accruing 
rents,  but  not  by  way  of  anticipation,  and  in  default  of 
appointment  there  is  a  gift  to  her  for  her  separate  use, 
the  restraint  upon  anticipation  applies  only  to  the  exercise 
of  the  power.  Barrymore  v.  EUis,  8  Sim.  1 ;  Medley  v. 
Horton,  14  Sim.  222. 

But  if  the  gift  in  default  of  appointment  is  followed  by 
a  receipt  clause  applied  to  the  same  rents  as  those  she 
has  power  to  appoint,  the  restraint  upon  anticipation  will 
extend  to  the  whole  gift.  Moore  v.  Moore,  1  Coll.  54; 
Brown  v.  Ba/mford,  1  Ph.  620, 
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CHAPTER  XXXVI. 

LIMITATIONS   BY  WAY  OF  REMAINDER — ^DIVESTING. 

What  Cannot  be  Given  Oveb. 

In  some  things  nothing  less  than  an  absolute  interest 
can  be  given. 
Remainder     There  can  be  no  remainder  in  the  strict  sense  of  the 

in  chattels. 

word  of  chattels.     At  law  a  grant  of  chattels  for  life  vests 
the  whole  legal  interest  in  the  tenant  for  life. 

This  rule,  however,  does  not  apply  to  gifts  by  will.  It 
has  long  been  settled  that  under  a  gift  by  will  of  a  term 
to  A.  for  life,  and  after  his  death  to  B.,  or  to  the  children  of 
A.,  the  legal  interest  passes  by  way  of  executory  devise  to 
the  person  entitled  under  the  will  on  the  death  of  the 
tenant  for  life.  Mawrmi^8  Case,  8  Rep.  94  h  ;  La/mpeSs 
Case,  1 0  Eep.  46  b ;  Stev&naon  v.  Mayor  of  Liverpool, 
L.  R.  10  Q.  B.  81. 

In  some  cases  the  natui-e  of  the  property  is  such  as  not 

to  allow  of  successive  limitations ;  thus : — 

Coneum-        Things  qucB  ipso  usu  coTisv/muntur  cannot  be  given  over, 

articles      unless  they  form  part  of  a  stock-in-trade.    RandaU  v. 

given  over.  R^^seU,  3  Mer.  190';   Andrew  v.  Andrew,  1  Coll.  690  ; 

Groves  v.  Wright,  2  E.  &  J.  347 ;  BryarU  v.  Easterson,  7 

W.  R.  298  ;  6  Jur.  N.  S.  166  ;  PhiUips  v.  Beal,  32  B.  25  ; 

Cockayne  v.  Harrison,  13  Eq.  432 ;  see  Be  HaU's  WiU, 

19  Jur.  974. 

Even  in  the  case  of  stock-in-trade  if  the  tenant  for  life 
is  not  to  be  liable  for  depreciation  he  takes  absolutely. 
Breton  v.  Mockett,  9  Ch.  D,  95. 
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Absolute  interests  can  of  course  not  be  limited  over  by  There  can 

,       be  no  re- 
way  of  remainder ;  thus  a  devise,  if  A.  dies  without  heirs,  mainder 

after  a  prior  devise  to  A.  in  fee,  is  void.     TUbui^  v.  Tar-  abMiute 

but,  3  Atk.  617 ;  1  Ves.  sen.  88.  i^*«"»*- 

And  in  the  same  way  absolute  interests  in  personalty 
cannot  be  given  to  several  persons  in  succession.  Byng 
v.  Lord  Strafford,  5  B.  658. 

A  gift  over,  which  would  be  invalid  supposing  the  prior  a  gift  over 
legatee  survives  the  testator,  does  not  become  valid  by  his  ^^  ^^ 
death  in  the  testator's  lifetime.  not  become 

valid  by 

Therefore,  a  gift  of  personalty  to  A.  and  the  heirs  of  the  death 
his  body,  remainder  to  B.,  lapses   by  A.'s  death  in  the  legatee  be- 
testator's  lifetime.    Harris  v.  Davis,   1   Coll.  416;  see^^^® 
however.  In  re  StHnger's  Estate ;  Shaw  v.  Jones-Ford, 
6  Ch.  D.  1. 

So,  too,  a  gift  of  consumable  articles  to  A.  for  life, 
remainder  to  B.,  lapses  by  A.'8  death  before  the  testator. 
Andrevjs  v.  Andrews,  1  Coll.  690. 

There  can  be  no  gift  over  of  so  much  as  a  legatee  does  Giftoverof 
not  dispose  of  where  an  absolute  interest  has  been  given  a  legatee 
to  the  legatee.     Wathins  v.  Williams,  3  Mac.  &  G.  622;  ^^^^^f 
Henderson  v.  Cross,  29  B.  216;  Bowm*  v.  Ooslett,  27  L.  J. "  void. 
Ch.  249 ;  6  W.  R.  8. 

Nor  can  there  be  a  gift  over  of  what  remains  after 
payment  of  the  debts  of  a  legatee  to  whom  an  absolute 
interest  is  given.    Perry  v.  Merritt,  18  Eq.  162. 

However,  a  gift  at  the  legatee's  death  of  whatever 
remains  after  a  gift  to  the  legatee  indefinitely  may  be  con- 
strued as  a  disposition  of  the  residue  at  the  legatee's 
death,  so  as  to  cut  him  down  to  a  life  estate.  Constable 
V.  BvU,  3  De  G.  &  Sm.  411;  Adams'  Trust,  14  W.  R.  18; 
BiXbens  v.  Potter,  10  Ch.  D.  733. 

And  if  a  fund  is  given  to  a  person  expressly  for  life,  Gift  over 
with  a  power  of  disposing  of  it  during  her  life  or  by  will,  interest, 
a  gift  of  it  after  the  death  of  the  donee  of  the  power  ^*^  P^^®' 
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of<li8poBi-  is    good,  so  far  as   she  does    not   exercise  the    power 

^°*  Fennock  v.  Pennock,  13  Eq.  144;  In  re  Thoniaons  Estate; 

Eei^ring  v.  Barroiv,  13  Ch.  D.  144;  14  ib.  263;   In  re 

Stringer's  Estate;  Shaw  v.  Jones-Ford,  6  Ch.  D.  1 ;  see 

Be  Brook's  Will,  2  Dr.  &  S.  362. 


Limitations  Distinguished. 

Limitations  (excludiug  immediate  limitations  of  parti- 
cular estates)  fall  most  naturally  into  limitations  disposing 
of  property  in  which  partial  or  contingent  interests  have 
been  previously  given,  and  limitations  varying  and  re> 
arranging  previous  dispositions. 
LepJ  re-  A  legal  remainder  of  freehold  must  be  supported  by  a 
and  previous  estate  of  freehold,  otherwise  it  can  only  be  sup- 

?^?J|^*2^  ported  as  an  executory  devise. 

And  as  no  limitation  can  be  a  remainder  foUowing  upon 
an  estate  less  than  an  estate  for  life,  so  no  limitation  can 
be  a  remainder  following  upon  a  determinable  fee,  or  any 
greater  estate.  Feame,  C.  R  225;  Seymor's  Case,  10 
Co.  95,  h. 

But  where  an  estate  can  take  effect  as  a  remainder,  it 
Avill  never  be  construed  an  executory  devise  or  springing 
use :  Carwardine  v.  Canoardine,  1  Ed.  27;  Ooodtitle  v. 
BiUington,  Dougl.  725 ;  Feame,  C.  R  386;  the  reason 
given  being  that  "executory  interests,  not  by  way  of 
remainder,  unless  engrafted  on  an  estate  tail,  cannot  be 
barred,  and  consequently  there  is  a  tendency  in  such 
interests  to  a  perpetuity,  which  is  contrary  to  the  policy 
of  the  law."  Smith's  Ex.  Dev.  71. 
Incidtmu  Contingent  remainders  can  no  longer  fail  by  forfeiture, 
midnden.  surrender,  or  merger,  but  (except  in  cases  within  40  &  41 
Vict.  c.  33)  they  will  fail  by  the  failure  of  tlie  particular 
estate  of  freehold,  before  the  remainder  is  ready  to  come 
into  possession.    Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  532; 
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P)nce  V.  Hall  5  Eq.  399;  Percival  v.  Percival,  9  Eq.  386; 
Brackenhwry  v.  Oibbons,  2  Ch.  D.  417. 

Contingent  remainders  of  copyholds  are  liable  to  fail  in 
the  same  way  by  failure  of  the  particular  estate  before 
they  have  vested,  see  ante,  p.  245. 

This  rule  does  not  apply  to  equitable  remainders,  which 
are  not  remainders  proper  but  in  the  nature  of  executory 
interests.  Hapkina  v.  HopJdna,  Ca.  t.  Talb.  44;  1  Atk. 
581;  jRe  EddeVa  Trust,  11  Eq  559. 

A  legal  estate  outstanding  in  a  mortgagee  is  sufficient  to 
support  the  remainders.  Astley  v.  MickUthwait^  15  CIi. 
D.  59. 

The  rule  does  not,  of  course,  apply  to  personalty. 

By  40  &  41  Vict.  c.  33,  which  applies  to  wills  executed 
or  republished  after  the  2nd  August,  1877,  contingent 
remainders  are,  "in  the  event  of  the  particular  estate 
determining  before  the  contingent  remainder  vests,"  to 
take  effect  as  executory  limitations.    See  antey  p.  245. 

An  estate  may,  according  to  the  events  that  happen,  be  An  estate 
either  a  remamder  or  an  executory  devise.  For  instance,  J^^dtr 
if  after  life  estates  there  is  a  devise  to  children  in  fee,  and  ®'  •^^ 

executory 

if  they  die  under  twenty-one  over,  the  devise  over,  if  there  devise, 
are  children  to  take  who  die  under  twenty-one,  would  be  to  the 
an  executoiy  devise ;  yet  the  implied  devise  over,  in  case  ®^^*** 
there  were  no  children  to  take  at  all,  would  be  a  contin- 
gent remainder.    Evers  v.  ChaUis,  18  Q.  B.  224;  7  H.  L. 
531 ;  Brookman  v.  Smith,  L.  R.  6  Ex.  291,  p.  305. 

A  remainder  must  be  distinguished  from  an  immediate  Remainder 
vested  estate,  subject  to  a  term;  thus,  where  an  estate  of  goiahed 
freehold  is  limited  after  a  term,  it  is  either  a  vested  estate  ^^^^^e 
or  an  executory  devise.     For  instance,  a  devise  to  A.  for  vested 

.  •/>  1        T    11         1  i<  1  estate  sub- 

a  term  of  eighty  years,  if  he  shall  so  long  live,  and  after  jeot  to  a 
his  death  to  B.,  gives  B.  strictly  speaking  an  executoiy 
interest,  since  A.  may  live  longer  than  eighty  years,  and 
the  freehold  would  therefore  be  in  suspense  during  the 
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Devise 
afterpay- 
ment of 
debts  is 
vested. 


remainder  of  A.*s  life.  It  has,  however,  been  held  that 
B.  takes  a  vested  interest,  "  for  the  mere  possibility  that 
a  life  in  being  may  endure  for  eighty  years  to  come  does 
not  amount  to  a  degree  of  uncertainty  sufficient  to  consti- 
tute a  contingency."  Feame,  G.  R  21 ;  Napper  v.  Sanders, 
Hutt.  118,  cit.  3  At.  781 ;  Lord  Derby's  Case,  cit  Lit. 
Eep.  370 ;  Feame,  C.  R.  22. 

This  applies,  however,  only  "where  the  life  cannot 
exceed  the  term,  and  the  term  must  determine  with  the 
life."  It  does  not  apply,  for  instance,  where  the  term  is 
only  for  sixty  years.    Beverley  v.  Bevei*ley,  2  Vem.  131. 

In  the  same  way  a  devise,  after  payment  of  debts,  is 
not  a  remainder  but  an  immediate  vested  interest.     Bar- 
nardiston  v.  Carter,  1  P.  W.  605 ;  3  B.  P.  C.  64 ;  Bagahaxo 
V.  Spencer,  1  Ves.  sen.  142 ;  see  1  Coll.  Jur.  378 ;  and  see 
ib.  214. 
Remain-         Again,  dispositions  by  way  of  remainder  may  be  in- 
alternative  tended  to  take  effect  only  after  the  determination  of  prior 
2^^f^*  partial  interests,  or  they  may  be  alternative  contingent 
remainders  intended  to  provide  for  the  case  of  prior  con- 
tingent limitations  not  taking  effect.     In  the  former  case, 
if  any  of  the  intermediate  limitations  are  void,  the  re- 
mainders fail  with  them ;  in  the  latter,  the  limitations  are 
good  if  the   events  upon  which  they  are  to  take  effect 
happen.    BrvdeneU  v.  Elwes,   1  East,  442;  Crompe  v. 
Barrow,  4  Ves.  681. 

Thus,  in  a  devise  to  A.  for  life,  then  to  his  first  son  for 
life,  and  after  his  decease  to  the  first  and  other  sons  of 
such  first  son  successively  in  tail,  and  in  default  of  issue 
of  A.,  or  in  case  of  his  not  having  any  at  his  decease  over, 
if  A.  has  a  son  and  grandson,  the  devise  over  in  default  of 
issue  of  A.  is  a  disposition  by  way  of  remainder  of  some- 
thing not  previously  disposed  of;  while  the  devise,  in<;ase 
of  his  not  having  any  issue  at  his  decease,  is  an  alternative 
contingent  limitation,  disposing  of  something  previously 


limita 
tions. 
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disposed  of,  in  the  event  of  that  disposition  failing  in  a 
particular  way.  Moniypenny  v.  Bering,  2  D.  M.  &  G.  145 ; 
Doe  V.  Challia,  18  Q.  B.  224 ;  7  H.  L.  631 ;  PercivaZ  v. 
Percival,  9  Eq.  386. 

And  the  same  limitation  may,  according  to  the  events 
that  happen,  he  a  disposition  to  take  effect  after  the  failure 
of  prior  limitations,  or  a  substitutional  limitation  intended 
to  meet  the  case  of  prior  limitations  never  taking  effect  at 
all.  For  instance,  a  limitation  in  default,  or  for  want  of 
persons  to  take  under  prior  limitations  for  life  or  in  tail, 
takes  effect  either  in  default  of  persons  to  take  the  prior 
estates,  or  after  the  determination  of  their  estates.  Oood- 
right  V.  Jones,  4  Mau.  &  S.  88 ;  Lewis  v.  Waters,  6  East, 
336 ;  see  Doe  v.  Dacre,  1  B.  &  P.  250 ;  8  T.  R.  112. 

When  a  particular  estate  is  limited  upon  a  contingency,  Whether  a 

con  tin* 

and  the  subsequent  estates  are  limited  as  remainders  upon  gency  rnns 
it,  the  contingency  jn^irad  facie  applies  to  the  whole  series  ^h^J^^  * 
of  limitations.    Davis  v.  Norton,  2  P.  W.  390 ;  Doe  d,  ??"« <^^ 
Watson  V.  Shipphard,  Dougl.  75 ;  Toldervy  v.  Colt,  1  Y.  tions. 
&  C.  Ex.  240,  627 ;  1  M.  &  W.  250. 

Similarly,  when  an  interest  is  given  to  a  person,  and 
then  in  a  certain  event  a  different  interest  is  given  with 
limitations  over,  the  contingency  applies  to  all  the  sub- 
sequent limitations.  Oray  v.  Ooldin^,  6  Jur.  N.  S.  474 ; 
Catdey  v.  Vincent,  15  B.  198;  Findon  v.  Findon,  24  B. 
83 ;  LeU  v.  RandaU,  10  Sim.  112 ;  Faylor  v.  Pegg,  24  B. 
105. 

On  the  other  hand,  if  the  subsequent  limitations,  or  Cases 
any  of  them,  can  be  looked  upon  as  independent  gifts,  I!^i^uent 
they  will  not  be  liable  to  the  contingency  of  preceding  J^*^^°°* 
gifts.    Lethieullier  v.   Tracy,  3  Atk.   774;  Amb.   204;P«ident 
Boosey  v,  Gardvner,  5  D.  M.  &  G.  122 ;  DovMy  v,  Laver, 
14  Jur.  188 ;  Partridge  v.  Foster,  35  B.  546 ;  In  re  Blight ; 
Blight  V.  HaHnoU,  13  Ch.  D.  858. 

In  the  same  way,  if  a  particular  gift  is  expressed  to 
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be  made  contingent  from  motives  applicable  to  that  gift 

only,  subsequent  gifts  will  not  be  contingent.    Haiion  v. 

Whittaker,  1  T.  R.  346. 
Subie-  And  if  subsequent  gifts  can  be  read  as  given,  subject  to 

Bul^t  to  *^^  prior  limitations,  they  will  not  be  liable  to  the  con- 
Sa**^  T**"  *"^?®^cies  of  prior  gifts.  Sheffield  v.  Earl  of  Coventry ,  2 
gifta.         D.  M.  &  G.  551 ;  see  Pearson  v.  Ruttei\  3  D.  M.  &  G. 

398 ;  6  a  L.  61 ;  Hole  v.  Dames,  34  B.  345 ;  a^Ue,  pp.  404, 

405. 
Where  tbe      In  the  same  way,  when  there  has  been  a  gift  in  one 

ultimate 

limitation  event  to  one  set  of  issue  in  fee,  and  upon  another  event 

i^eprior    ^  another  set  of  issue  in  tail,  a  gift  over  in  default  of 

®^^"       such  issue  may  be  construed  as  referring  to  a  failure  of 

all  the  prior  limitations,  and  not  merely  as  a  remainder 

dependent  upon  the  limitations  to  the  second  class  of 

issue  taking  effect.     Doe  d.  Lees  v.  Ford,  2  £.  &  B.  970. 

Whether        As  to  whether  in  a  devise  of  Whiteacre  to  A.  and  his 

limitation   issue,  and  then  to  B.  and  his  issue,  and  of  Blackacre  to 

^^^hdie   B.  and  his  issue,  and  then  to  A.  and  his  issue,  and  in  de- 

of  property  fault  of  issue  of  A.  and  B.  over,  the  ultimate  rift  includes 

which  has  '  ® 

been  given  both  estates,  SCO  Oordou  V.  Gordon,  L.  R.  5  H.  L.  254  ; 
depoSlent  see,  too,  Adsliead  v.  Willets,  29  B.  358. 

lines. 


Divesting. 

A  rift  A  vested  interest  which  is  given  over  in  certain  events 

given  over  ^^  divested,  if  those  events  happen,  though  the  gift  over 
in  certain   ^^j  ^^^  y^j^j^  qj.  though  the  legatee  to  take  under  the  gift 

divested  if  over  dies  before  the  testator.    Doe  d.  Blomfield  v.  Eyre, 
t^u       5  C.  B.  713 ;  Robinson  v.  Wood,  6  W.  R.  728 ;  27  L.  J.  Ch. 
happen.      ^36 ;  O'Mahoney  v.  Bxirdett,  L.  R.  7  H.  L.  388.    In  Jack- 
son V.  Noble,  2  Kee.  500,  the  question  was,  whether  tlie 
event  upon  which  the  gift  over  was  to  take  effect  had 
happened,  and  it  was  held  it  had  not,  the  period  during 


DIVESTING.  479 

which  it  was  to  take  effect  being  limited  to  the  lives  of 
the  persons  to  take  under  the  gift  over. 

But  if  the  contingency  of  there  being  a  person  to  take 
living  at  the  time  can  be  looked  upon  as  part  of  the 
event  upon  which  the  gift  over  is  to  take  effect,  the 
original  gift  will  remain  if  there  is  no  such  person. 
Crozier  v.  Orozier,  15  Eq.  282. 

Upon  this  principle,  under  a  gift  to  the  testator  s  two 
sons  and  daughter  in  equal  shares,  with  a  gift  over  of  the 
daughter's  share,  if  she  should  die  without  issue,  to  the 
survivors  or  survivor  of  the  sons,  it  was  held  that  the 
daughter  having  survived  the  sons  took  absolutely.  Jones 
V.  Davies^  28  W.  R.  455 ;  see  Eaton  v.  Bark&i\  2  Coll. 
124, 

In  the  case  of  a  substitutional  gift  to  several  persons,  Sabetitu- 
or  to  such  of  them  as  may  survive  the  tenant  for  life,  if  to  survi- 
none  survive  the  tenant  for  life  the  original  gift  remains,  ^°"" 
whether  the  gift  is  vested  or  contingent.     Sturgesa    v. 
Pearao^i,  4  Mad.  411 ;  Wagataff  v.   Crosbie,  2  Coll.  746  ; 
Be  Saunders'  Tmst,  L.  R.  1  Eq.  675. 

It  is  indifferent  whether  the  gift  is  in  the  simple  form 
"to  several  or  the  survivors,"  or  whether  there  is  an 
express  gift  over  in  the  event  of  any  members  of  a  class 
dying  before  the  tenant  for  life  to  the  survivors ;  in  such 
a  case,  if  none  survive  the  tenant  for  life,  the  original 
gift  remains.  Harrison  v.  Foreman,  5  Ves.  207 ;  Cam- 
bridge V.  Rous,  25  B.  409 ;  Mamott  v.  Abell,  7  Eq.  478. 

Similarly  the  shares  of  parents  given  in  the  event  of  Subetitu- 
their  dying   before  the  tenant  for  life  to  their  children,  ^°J^to 
remain  absolute  if  there  are  no  children.    Smither  v.  WiU  cbiWreu. 
lock,  9  Ves.  233 ;  Hodgson  v.  Smithson,  21  B.  356 ;  8  D. 
M.  &  G.  604. 

An  important   distinction    must,    however,  be    drawn  Diaiinction 
between  a  gift  over  of  the  whole  of  a  prior  interest  in  ^0^0^^* 
certain  events,  and  a  gift  over  of  a  portion  of  the  prior  ^^  ^^^ 
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the  whole  interest  in  certain  events.     In  the  latter  case  the  prior 

and  of »       ,  ,  . 

partial       interest  is  divested   only  so   far   as  is  necessary  to  give 
efTect  to  the  gift  over. 

Thus,  if  there  is  a  devise  in  fee,  followed  by  a  gift 
over  to  another  person  for  life  if  the  devisee  dies  without 
issue,  the  devisee  in  that  event,  nevertheless,  takes  the 
fee,  subject  only  to  the  life  interest :  Oatevhy  v.  Morgan^ 
1  Q.  B.  D.  685. 


The  Consteuction  of  Gifts  Over. 


Gifts  over  When  property  is  given  over  in  one  event  to  one  person, 
different  and  in  another  event  to  another,  and  both  events  occur 
^erent^  simultaneously,  the  original  gift  is  not  divested.  Ormerod 
persons      y.  Rilev,  12  Jur.  N.  S.  112.     See  Drennan  v.  Andrew,  36 

where  both  j     ^   ^^     ^ 
eyents  iJt  J*  Ch.  1. 

Th^^xact  When  there  is  a  gift  over  upon  a  certain  contingency, 
event  must  it  will  not  take  effect  unless  the  exact  contingency  happ<ms. 
order  that  Thus,  if  there  is  a  gift  to  A.  with  a  gift  over  if  he  dies  in 
m^tiSce^  the  testator's  lifetime,  and  A.  dies  simultaneously  with  the 
®ff®^  testator,  the  gift  over  does  not  take  effect.  Winig  v. 
An^rave,  8  H.  L.  183. 

There  are  here  two  distinct  and  independent  events,  in 
which  the  gift  to  A.  will  lapse,  death  in  the  testator's  life- 
time and  death  simultaneously  with  the  testator,  one  of 
which  the  testator  has  contemplated  and  the  other  not. 
No  doubt,  it  may  be  said,  that  the  gift  over  might  be  read 
as  equivalent  to  "  if  A.  does  not  survive  me  to  B. ;"  but 
this  would  be  making  a  will  for  the  testator,  since  the 
event  that  has  happened  does  not  include  the  event  con- 
templated, and  it  cannot  be  said,  that  if  the  gift  over  was 
to  have  effect  if  A.  died  in  the  testator's  lifetime,  d/or^iori 
it  was  to  have  effect  if  A.  died  simultaneously  with  the 
testator.    The  most  that  can  be  affirmed  is  that  if  the 
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testator  could  be  consulted  he  would  probably  say,  that  the 
gift  over  was  to  have  effect  equally  in  either  event. 

But  where  the  events  which  happen  include  the  events  Cases 

where  the 

contemplated  by  the  testator,  so  that  it  may  be  said,  if  the  events 
gift  was  to  go  over  in  the  events  mentioned,  d  fortiori  it  ^j^inciude 
must  have  been  meant  to  go  over  in  the  events  that  have  *^®  events 

.  npon 

happened,  the  gift  over  will  take  effect.    This  is  the  rule  which  the 
mentioned  by  Cicero  as  having  been  adopted  in  the  case  of  to  take 
Curius  V.  Cop<miu8 :  "  M.  Gurvu/m,  qui  hcerea  i/nstitutvs  ^®*^" 
easet  ita,  'martuo  postumo  Jilio,'  cumfiliua  non  modo  non 
mortwas,  sed  ne  natus  quidem  esset,  hceredeTn  esse  oporiere." 
Pro.  Co6c.  18. 

And  the  test  of  the  applicability  of  the  rule  will  be 
found  in  the  possibility  of  putting  the  argument  in  its 
favour  in  the  form  of  non  modo  non — sed  ne  qvndem — if, 
for  instance,  property  is  given  to  A.  if  he  fulfil  certain 
conditionSi  and  if  he  neglect  to  fulfil  them  to  B.,  and  A. 
dies  in  the  testator's  lifetime,  the  gift  over  to  B.  will  take 
effect,  although,  strictly  speaking,  the  testator  never  con- 
templated that  the  performance  of  the  conditions  annexed 
to  the  gift  to  A  might  become  impossible  through  A.'s 
death  in  his  lifetime.  The  preceding  estate  being  out  of 
the  way,  in  any  mode  whatever,  the  remainder  takes 
effect;  and  the  rule  applies  whether  the  gift  is  void  in 
its  inception  or  becomes  void  in  its  result.  See 
Jones  V.  WestcoTnh,  1  Eq.  Abr.  245,  pi.  10 ;  Gulliver  v. 
Wickett,  1  Wils.  105 ;  Avelyn  v.  Ward,  1  Ves.  sen.  420 ; 
Meadows  v.  Parry,  1  V.  &  B,  124 ;  Warren  v.  Rudctll, 
4  K.  &  J.  603,  and  9  H.  L.  420;  Brock  v.  Bradley, 
83  B.  670. 

The  failure  of  the  prior  gift  in  these  cases  was  not  owing 
merely  to  the  fact  that  the  first  taker  did  not  survive  the 
testator,  as  in  the  cases  under  the  former  head,  but  to  that 
fact,  plus  the  non-performance  of  the  condition,  since,  if 
the  first  taker  had  survived  the  testator  he  would  not  have 

I  I 
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taken  an  indefeasible  interest  till  the  condition  had  been 
satisfied. 

So  a  gift  to  several  persons  by  name^  with  a  gift  over  if 

they  should  die  in  the  testator's  lifetime,  will  take  effect 

with  regard  to  the  shares  of  those  who  are  dead  at  the  date 

of  the  will.    Barnes  v.  Jennings,  L.  R.  2  Eq.  448. 

Construe-       If  there  is  a  gift  to  a  person  with  a  gift  over  in  the 

ovOT^uTOn   ®vent  of  his  death  in  a  particular  manner,  as  for  instance 

death  of     ^q  ^^  j^nd  if  he  dies  under  twenty-one  to  B.: — 

under  a  1.  If  A.  dies  under  twenty-one,  in  the  lifetime  of  the 

Carowhere  testator,  the  gift  over  takes  effect.    Daniel  v.  Molesworih^ 

the  legatee  2  Vem.  378:  Willing  v.  Baine,  2  Eq.  Ab.  545,  pi.  22;  3 

dies  before 


thetestator  P.  Wms.  116;  Humphreys  v.  Howes,  1  R.  &  M.  639;  Re 

under  the 
given  age. 


under  the    g^,^^^,^  ^^i^f^^  I  ^p  &  Sm.  68;  RackJiani  v.  De  la  Mare, 


2  D.  J.  &  S.  74.  In  this  case  the  failure  of  the  prior  gift 
is  due  not  to  lapse  merely,  since  if  A.  had  survived  the 
testator  the  gift  to  him  would  not  have  been  indefeasible 
until  he  had  attained  twenty-one. 
Where  the  2.  If  A.  dies  over  twenty-one  in  the  testator's  lifetime, 
o^*  the'^  the  gift  over  does  not  take  effect.     Williams  v.  Chitty,  3 

feforeThe  ^^-  J^^'  ^*^'  ^^^  ^-  ^^«^«^^>  ^  B.  C.  C.  393;  4  T.  R. 
testator.     706;  Humberstone  v.  Stanion,  1  V.  &  B.  385;  McCarthy 

V.  MCarthy,  3  L.  E.  Ir.  317. 

In  this  case  since  A.,  if  he  had  survived,  would  have 
taken  an  indefeasible  interest,  the  failure  of  the  gift  to 
him  is  due  to  lapse  only,  which  the  testator  cannot  be 
supposed  to  have  contemplated,  and  the  event  on  which 
alone  there  is  a  bequest  to  the  claimant  has  not  occurred. 

Where,  however,  the  prior  gift  is  to  a  class,  the  fol- 
lowing rules  may  be  laid  down;  suppose  a  gift  to  children 
as  a  class,  followed  by  a  gift  over,  if  they  die  xmder 
twenty-one : — 
Gift  to  a        1.  If  the  contemplated  class  never  comes  into  existence, 
fo^wedby  ^^^  g^^  ^^^^  takes  effect  on  the  principle  already  stated, 
\i^S^  aTi^e:   Jones  v.  Westcomh,  1  Eq.  Ab.  245,  pi.  10;   Mac- 
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kinnon  v.  SexveU,  2  M.  &  K.  202.    In  these  cases  the  con-  ^^er  21, 

J .  .        .  .  ,  where  the 

dition  is  more  than  fulfilled,  since  the  events  that  have  claas  never 
happened  include  the  condition  upon  which  the  property  exiBtence. 
is  given  over. 

2.  If  members  of  the  class  come  into  existence,  but  die  If  aU  die 
imder  twenty-one  in  the  testator's  lifetime.    In  this  case^  before  the 
too,  it  seems  the  gift  over  will  take  effect,  and  the  same  *®"***®'* 
arguments  would  apply  as  to  the  previous  case,  with  the 
additional  argument  that  the  condition  is  in  fact  literally 
fulfilled.    It  is  not  by  reason  of  lapse  that  the  gift  over 

takes  effect,  since  if  the  legatees  in  question  had  survived 
the  testator,  the  gift  over  would  still  have  held  good  in  the 
events  that  have  happened.  See  BrooJcman  v.  Smith, 
L.  R.  6  Ex.  p." 303 ;  Mackinnan  v.  Peach,  2  Kee.  565 ;  but 
see  Oreated  v.  QrecUed,  26  B.  621. 

3.  If  members  of  the  class  come  into  existence,  survive  If  all  die 
twenty-one,  and  die  in  the  testator's  lifetime,  the  gift  over  testator, 
will  not  take  effect :  Tarhuck  v.  Tarlmck,  4  L.  J.  Ch.  129 ;  ^^""21. 
Brookman  v.  Smith,  L.  R.  6  Ex.  291 ;  ib.  7  Ex.  271 ;  or, 

to  state  the  rule  more  generally,  if  all  conditions  are 
fulfilled  which  would  entitle  those  taking  under  the  prior 
gift  to  indefeasible  interests,  supposing  they  had  survived 
the  testator,  if  in  other  words  the  failure  of  the  prior  gift 
is  due  to  lapse  and  lapse  only,  the  gift  over  does  not  take 
effect. 


I  I 


Gifts  Over  upon  Death  Treated  as  a  Contingent 

Event. 

1.  If  there  is  an  immediate  gift  to  A.,  and  a  gift  over  GHftoverin 
in  case  of  his  death,  or  any  similar  expression  implying  legatee's 
the  death  to  be  a  contingent  event,  the  gift  over  will  take  ^^^' 
effect  only  in  the  event  of  A.*s  death  before  the  testator. 
Lord  Bindon  v.  Earl  of  Suffolk,  1  P.  Wms.  96;  Turner 

Il2 
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V.  Moor,  6  Ves.  556 ;  Oamhridge  v.  Rous,  8  Ves.  12 ; 
Crigan  v.  Baines,  7  Sim.  40 ;  Taylor  v.  Stainton,  2  Jur. 
N.  S.  634 ;  Ingliam  v.  Ingham,  I.  R  11  £q.  101. 

This  rule  applies  though  the    gift  over  may  be  to 
.    persons  "  then  living,"  or  to  survivors.    Trotter  v.  Williams, 
Prec.  Ch.  78 ;  King  v.  TayUyr,  6  Ves.  806. 

So,  too^  a  gift  to  several,  with  a  gift  over  in  case  of  the 
death  of  either  in  the  lifetime  of  the  others  or  other,  was 
confined  to  death  before  the  testator,  the  death  of  one 
before  the  other  being  a  certain  and  not  a  contingent 
event.    Howard  v.  Hovjard,  21  B.  650. 

It  makes  no  difference  that  the  gift  in  case  of  A.'s  death 
is  to  his  children.  Sflade  v.  MUner,  4  Mad.  144 ;  Sehenck 
V.  Agnew,  4  K.  &  J.  406. 

And  this  construction  has  been  adopted  where  the  gift 

over   was  ^'in  case  of  his  decease  or  at  his  decease." 

Arthwr  v.  Hughes,  4  B.  606. 

Gilt  over        But,  as  a  rule,  when  there  is  a  gift  to  A.  indefinitely, 

I    tee*8dea^  foUowed  by  a  gift  at  his  decease,  A.  will  take  only  a  life 

interest    Constable  v.  Bull,  3  De  G.  &  S.  411 ;  Waters 

v.  Waters,  26  L.  J.  Ch.  624 ;  Adarns'  Trusts,  14  W.  R.  18 ; 

JosUn  V.  Ha/rmnond,  3  M.  &  K.  110 ;  Reid  v.  Beid,  25  B. 

469 ;  Bibbens  v.  PotUr,  10  Ch.  D.  733. 

General         2.  A  gift  over  ''  in  ease  of  the  death  of  A."  has  been 

SatthT    construed  as  equivalent  to  " after  his  death '\ in  the  fol- 

toke^ffedb*  lowing  cases  :— 

after  A.'8  a.  Where  the  gift  is  only  of  a  life  interest,  and  the  re- 
mainder would  otherwise  be  undisposed  of.  Smart  v. 
Clark,  3  Euss.  365;  TUson  v.  Jotus,  1  B.  &  M.  563; 
Ingha/m  v.  Ingham,  I.  R.  11  Eq.  101. 

6.  Where  the  testator  has  given  the  absolute  interest  in 
another  legacy  in  express  terms,  or  has  shown  an  intention 
to  provide  in  all  events  for  the  person  to  take  "  in  case  of 
the  death  of  A.,"  or  has  expressly  provided  for  the  death 
of  the  legatee  in  his  lifetime  with  regard  to  another  legacy 
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to  the  same  legatee,  there  is  ground  for  arguing  that  the 
gift  over  in  case  of  the  death  of  A.  was  to  take  eflfect 
upon  his  death  at  any  time.  Billings  v.  Sandom,  1  B. 
C.  C.  393 ;  Nowlan  v.  NeUigan,  1  B.  C.  C.  489  ;  Douglas 
V.  CAaimei^  2  Vesjun.  501. 

c.  So  a  direction  in  the  event  of  A.'s  death  to  continue 
her  annuity  for  the  benefit  of  her  children  will  not  be  con- 
strued as  providing  only  against  lapse.  WUkins  v.  JodreU, 
13  Ch.  D.  564. 

3.  If  the  gift  is  after  a  life  estate,  or  a  time  is  appointed  Oiftoverin 

,  case  of  the 

for  payment,  the  words  "  in  case  of  death  "  refer  to  death  legatee's 

1  .  •        1    /»        jv  1  •        •  •  "L   x"L       i_  /»        death  after 

at  any  time  before  the  vestmg  in  possession,  wnetner  before  ^  ]^q 
or  after  the  testator.    Hervey  v.  M'Laughlin,  1  Pr.  264 ;  "^^peBt 
Johnson  v.  Antrobvs,  21  B.  556 ;  Bolitho  v.  Hillyar,  34  B. 
180 ;  and  see  James  v.  BaJcer,  8  Jur.  750. 

It  appears  that  a  gift  after  a  life  interest  to  executors 
for  their  trouble,  with  a  gift  over  in  case  of  death,  would 
prvmdfdcie  mean  death  before  the  testator.  Oreen  v.  Bar- 
row, 10  Ha.  459. 

4.  In  the  case  of  realty  a  devise  to  A.  simply  in  a  will  Gift  over 
before  the  Wills  Act,  and  in  case  of  his  death  over,  would  ^  of  the 
perhaps  be  construed  as  to  A.  for  life,  and  after  his  death  ^^^^^ 
over.    Bowen  v.  Scowcroft,  2  Y.  &  C.  Ex.  640 ;  see,  how- 
ever, Wright  v.  Stephens,  4  B.  &  Aid.  574. 

On  the  other  hand,  if  the  devise  gives  A.  the  fee,  a  gift 
over,  in  case  of  A.'s  death,  will  be  held  to  refer  to  his 
death  before  the  testator.  Rogers  v.  Rogers,  7  W.  R. 
541. 


Gifts  Over  upon  Death  Coupled  with  a 

Contingency. 

If  there  is  an  immediate  gift  to  A.,  and  if  he  dies  with-  Gift  over 
out  issue  over,  the  gift  over  takes  eflfect  upon  the  death  ^^out* 
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iioaeisnot  of  A.  without  iflsue  at  any  time,  whethef  before  or  after 

oonnned  to 

death  be-    the  testator.    Faiihvng  v.  Allen,  2  Mad.  310;  2  Jarm. 
(^r.     730 ;  Smith  v.  Steivart,  4  De  G.  &  Sm.  253 ;  Cotton  v. 

Cotton,  23  L.  J.  Ch.  489 ;  Boivera  v.  Boivera,  8  Eq.  283 ; 

5  Ch.  244;  Else  v.  Else,  13  Eq.  196;  VarUy  v.    Winn, 

2  K.  &  J.  705. 
The  fourth      Similarly,  if  the  gift  is  future,  as  to  A.  for  life  and  then 

rule  in  ,  , 

Edwards  v.  to  B.,  and  if  B.  dies  without  issue  over,  the  gift  over  will 
overruled.  ^^®  eflFect  upon  the  death  of  B.  at  any  time  without 
issue,  whether  before  or  after  the  tenant  for  life. 
O'Mahoney  v.  Burdett,  L.  R  7  H.  L.  388;  Ingram  v. 
Soutten,  ib,  408;  overruling  the  so-called  fourth  rule  in 
Edmards  v.  Edwards,  15  B.  357. 

And  similarly,  a  direction  to  settle  a  legacy  upon  mar- 
riage is  primd  facie  not  restricted  to  marriage  in  the  life- 
time of  a  tenant  for  life.     WitJiam  v.  Witham,  3  D.  F.  & 
J.  758. 
In  what         There  may,   however,   be   circumstances   in   the   will 

cAflfis  the 

period  of    limiting  the  defeasibility  to  some  earlier  time  than  the 

bmS^iill  ^^^^^  ^f  *^®  legatee  without  issue.     Some  of  the  cases 

be  limited,  decided  on  the  authority  of  Edwards  v.  Edwards  are 

probably  not  reconcileable  with  the  rule  laid  down  in 

Irigjum  v.  Soutten.    See  Allen's  Estate,  3  Dr.  380. 

The  following  rules  seem,  however,  to  be  admitted  in 
OMahoney  v,  Burdett, 
Giftoverto      1.  Possibly,  where  there  is  a  gift  over  if  any  members  of 

■orvivorB.  ,         .  , 

a  class  die  without  issue  to  the  survivors,  the  gift  over 
must  take  eflFect,  if  at  all,  before  the  time  when  the  sur- 
vivors are  to  be  ascertained. 

Thus,  if  the  gift  is  immediate  the  gift  over  may  be 
limited  to  the  happening  of  the  event  in  the  testator's  life- 
time. In  re  Smaling;  Johnson  v.  Smaling,  26  W.  R. 
231 ;  see  Apsey  v.  Apsey,  36  L.  T.  N.  S.  941 ;  a  case 
apparently  inconsistent  with  Bowers  v.  Bowers, 

If  the  gift  is^  after  a  life  inter^t;  to  several  and  if  any 
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die  without  issue  to  the  survivors,  the  gift  over  may  in  the 
same  way  be  limited  to  death  without  issue  before  the 
tenant  for  life.  See  Clark  v.  Hem-y,  11  Eq.  222;  6  Ch. 
588 ;  Besant  v.  Cox,  6  Ch.  D.  604. 

2.  If  the  fund  is  vested  in  trustees  who  are  directed  to  Where  the 
distribute  it  at  a  certain  time,  so  that  the  trusts  then  ti^e  upon 
determine,  and  the  legatees  who  are  to  take  upon  the  <^®**^with. 
death  of  prior  legatees  without  issue  are  contemplated  as  »  prior 
taking  through  the  medium  of  the  same  trustees,  there  is  contem- 
primA  facie  reason  for  restricting  the  death  without  issue  ^^^^ 
to  death  without  issue  before  the  period  of  distribution,  tji^ough 

the  me- 

OaJland  v.  Leonard,  1  Sw.  161 ;  Wheable  v.  Withers,  16  dium  of 
Sim.  605;  Edwards  v.  Edwards,  15  B.  357;  Beckton  v.  thi^  de- 
Barton,  27  B.  99 ;  Dean  v.  Handley,  2  H.  &  M.  635 ;  see  ^^^^**^ 
Smith  V.  Colman,  25  B.  217.  *"jae- 

But  words  directing  payment  or  distribution  at  a  certain 
time  will  not  confine  the  contingency  to  that  time,  if  the 
persons  to  take  upon  the  death  without  issue  of  a  prior 
legatee  are  not  treated  as  taking  through  the  medium  of 
the  same  payment  or  distribution.  Gosling  v.  Townshend, 
17  B.  245 ;  2  W.  R.  23. 

3.  And  if  there  are  no  trustees,  but  payment  or  division  When  aU 
is  directed  at  the  death  of  the  tenant  for  life,  and  all  the  tiona oftte 
subsequent  dispositions  are  made  with  reference  to  the  J®^***^^ 

*  *  ^  have  re- 

same  payment  or  division,  the  death  without  issue  will  be  ference  to 

confined  to  such  death  before  the  period  of  distribution,  of  distribu- 

Oliva/nt  v.  Wright,  1  Ch.  D.  346 ;  see  Re  Anstice,  23  B.  ^"""^  • 

136 ;  Pearman  v.  Pearman,  33  B.  394. 

So,  if  there  is  a  life  tenancy  and  then  a  gift  to  a  class 

to  be  paid  when  they  respectively  attain  twenty-one,  and 

if  any  die  without  issue  to  the  survivors,  to  be  paid  at  the 

same  time  as  the  original  share,  death  without  issue  will 

be  limited  to  such  death  under  twenty-one.    Re  Johnson's 

Trusts,  10  L.  T.  N.  S.  455;  Re  Hayne's  Trusts,  18  L.  T. 

N.  S.  16. 
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Similarly,  if  the  gift  is  to  A.  if  living  at  the  death  of 
the  tenant  for  life,  and  if  not,  to  his  children,  and  if  he 
dies  without  children  over,  the  ultimate  gift  over  is  con- 
fined to  the  lifetime  of  the  tenant  for  life.    -4ndrete»  v. 
Lord,  8  W.  R.  405 ;  see  Wood  v.  Wood,  35  B.  587;  In  re 
HiWs  Trusts,  12  Eq.  302. 
When  the       4.  When  there  is  a  direction  that  a  legatee  is  to  have 
tohavethe  the  absolute  control  of  her  legacy  at  a  particular  time,  a 
control^     subsequent  gift  over  will  be  limited  to  take  effect  before 
at  ft  certain  that  time.     Clark  v.  Henry,  11  Eq.  222 ;  6  Ch.  588. 

timo. 

When  gifts      5*  K  there  is  a  gift  over  upon  death  without  issue 
over  subBe-  "before  a  riven  time  of  all  the  legatees  whose  shares  have 

quent  to  o  o 

the  gift      previously  been  given  over  upon  death  leaving  issue  in- 
over  upon  . 
death         definitely,  or  if  the  gift  to  th&  persons  who  are  to  take 

iMue^are     ^V^^  death  of  the  prior  legatees  without  issue  is  again 
«*PJ^y    given  over  upon  the  death  of  such  persons  before  a  certain 
within  a     time,  there  is  a  strong  argument  for  restraining  the  prior 
time.         gifts  over  to  death  of  the  prior  legatees  without  issue  be- 
fore the  same  time.    Re  Hayes*  WiU,  9  Jur.  N.  S.  1068 ; 
Re  SarjeaTU,  11  W.  R  203 ;  Da  Costd  v.  Keir,  3  Buss. 
360 ;  see  Doe  d.  Lifford  v.  Sparrpw,  13  East,  359 ;  Lloyd 
V.  Davies,  15  C.  B.  76. 
Gifts  over       6.  If  the  gift  is  followed  by  words  of  limitation  or 
^^ent^  one  ^^i^efit,  as  "  to  A.,  his  heirs,  and  assigns,"  or  "  to  A.  for 
of  which     ever,"  or  "  to  A.  for  his  own  use  and  benefit,"  and  the  pro- 

mutit 

happen,      perty  is  then  given  over  upon  contingencies,  one  or  other 

af  t6F  DFlOF 

gift  with  of  which  must  happen;  as,  for  instance,  upon  death  either 
itedtation  ^^^  ^^  without  children,  the  defeasibility  will  be  limited 
or  benefit,  ^y  the  period  of  distribution,  whether  it  is  the  testator's 
death  or  some  other  time,  in  order  not  to  cut  down  the 
previous  absolute  interests  to  life  interests  merely.  Doe 
V.  Sparrow,  13  East,  359;  Clayton  v.  L&ioe,  5  B.  &  Aid. 
636 ;  Oee  v.  Corporation  of  Manchester,  17  Q.  B.  737 ; 
WoodJmrne  v.  Woodhume,  23  K  J.  Ch.  336 ;  Da  Costd,  v. 
Keir,  3  Russ.  360;  Slaney  v.  Slaney,  33  B.  631. 
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If,  ho^rever,  the  gift  is  merely  ia  general  words  without 
any  express  indication  that  it  is  intended  to  be  absolute, 
the  fact  that  the  contingencies  upon  which  the  property  is 
given  over  in  effect  reduce  the  interest  to  a  life  interest, 
will  not  have  the  effect  of  confining  the  happening  of  the 
contingencies  to  the  period  of  distribution.  Oosling  v. 
Totvnshend,  2  W.  R  23 ;  Cooper  v.  Cooper,  1  K.  &  J.  658 ; 
Bovvers  v.  Bowers,  8  Eq.  283;  5  Ch.  244. 

7.  It  is  not,  however,  necessary  in  order  to  limit  the  General 
defeasibility  that  the  gifts  over  should  be  upon  contin-  te*rf^**the 
gencies,  one  or  other  of  which  must  occur,  so  as  to  cut  down  ifgatofa  in- 

defeasible 

the  prior  interest  to  a  life  estate,  unless  the  defeasibility  interests  at 

1  •     • .    1  a  certain 

IS  limited.  lime. 

In  Clayton  v.  Lowe,  Gee  v.  Mayor  of  Manchester,  and 
Woodlmrne  v.  Woodbume,  supra,  the  interest  of  the  sur- 
viving legatee  would  not  necessarily  have  been  reduced  to 
a  life  estate,  and  if  it  is  once  clear  that  the  legatee  is  to 
take  an  absolute  interest,  a  gift  over  in  one  event  is  as  in- 
consistent with  that  absolute  interest  as  a  gift  over  in 
several,  one  of  which  must  occur. 

And  accordingly,  where  the  intention  to  give  indefeasible 
interests  at  a  particular  time  is  clear,  the  gift  over  upon  a 
single  contingency,  as  upon  death  without  issue,  will  be 
limited  to  death  without  issue  before  that  time.  Brother*- 
ton  V.  Bury,  18  B.  66;  Ware  v.  Watson,  7  D.  K  &  G. 
248;  Re  Anstice,  23  B.  135;  Clark  v.  Henry,  11  Eq. 
222;  6  CL  588;  perhaps  Barker  v.  Cocks,  6  B.  82,  and 
Da/vewport  v.  Bishopp,  2  Y.  &  C,  0.  463,  come  under 
this  head. 

8.  K  the  gift  is  contingent,  as  to  A.  at  twenty-one,  there  Gift  over 
is  some  reason  for  restricting  a  gift  over  upon  death  J*^^®**^ 
coupled  with  a  contingency  to  such  death  under  twenty-  children 

ai«er  a 

one.  contingent 

01  ft 

It  seems  clear  that  this  construction  would  be  adopted 
if  the  gift  over  is  upon  the  death  of  A.  leaving  children 
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to  his  children,  in  order  to  provide  for  the  children  of  A., 
if  he  dies  under  twenty-one  leaving  children:  Uirm/t  v. 
Fma'M,  2  M.  &  K.  15. 

It  seems  the  same  would  be  the  case  if  the  person  to 
take  under  the  gift  is  the  widow  of  the  legatee.  i2anc{/ie2(2 
v.  Ba/ndjidd,  8  a  L.  225. 

The  gift  over  upon  death  without  issue  cannot,  however, 
be  restricted  to  the  time  of  vesting,  where  there  is  an 
express  gift  over  upon  death  merely,  before  the  time  of 
vesting.    Martineau  v.  Rogers,  8  D.  M.  &  Q.  328. 

Whether  the  defeasibility  would  be  limited  where  the 
gift  over  is  to  strangers  is  more  doubtful.    See  ATidrews 
V.  Lord,  6  Jur.  N.  S.  865 ;  and  see  Dowling's  Truete,  14 
Eq.  463 ;  Smith  v.  Spencer,  6  D.  M.  &  G.  631. 
Ultiuubte        9.  Where  there  is  a  gift  to  two  persons,  and  if  either 
^n  dMth  dies  under  twenty-one  without  issue  to  the  survivor,  and 
without      j£  \yQi}^  ^[q  without  issue  over,  the  defeasibility  will  be  re- 
restricted    stricted  to  the  age  of  twenty-one.    Kirhpatrick  v.  Kil- 
gift  Patrick,  13  Ves.  476 ;  Thackeray  v.  Hampaon,  2  S.  &  St. 

214;  see  Else  v.  Else,  13  Eq.  196. 
Gift  oTer  10.  When  there  ia  a  gift  at  twenty-one,  or  upon  mar- 
riage Tri^-  riage  with  consent,  a  gift  over  upon  marriage  without  con- 
oOT^edTto  ^^^^  ^^  ^^^  confined  to  the  age  of  twenty-one.  Deshody 
m«™g«  V.  Boyville,  2  P.  Wms.  547;  Knapp  v.  Noyea,  Amb.  662 ; 
''''  *'^^'  Osbom  V.  Brovm,  5  Ves.  527;  West  v.  West,  4  GiflF.  198 ; 
Duggan  v.  Kelly,  10  Ir.  Eq.  473. 

11.  It  may  be  noticed  that  where  there  is  a  gift  to 
several,  and  in  case  of  the  death  of  any  to  the  survivors, 
and  if  they  die  without  children  over,  the  gift,  in  case  of 
death,  wiU  not  be  extended  to  mean  death  at  any  time, 
nor  will  the  gift  upon  death  without  children  be  confined 
to  such  death  in  the  lifetime  of  the  testator.  Clarke  v. 
LvJbhock,  1  Y.  &  C.  C.  492 ;  Child  v.  Qihlett,  3  M.  &  K. 
71. 
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CHAPTER  XXXVIl. 


SUBSTITUTION. 


Every  executory  limitation  intended  to  destroy  prior  Subetita- 
interests  in  certain  contingencies  is  in  the  widest  sense  ftn^®" 
substitutional.    The  term  is,  however,  generally  applied 
to  limitations  intended  to  provide  for  the  death  of  prior 
legatees  before  the  period  of  distribution. 

The  simplest  form  of  substitutional  gift,  introduced  by 
the  word  "or,"  as  for  instance,  to  class  A.  or  class  B., 
generally  invol7es  the  relation  of  greater  to  smaller  class, 
or  of  ancestor  to  descendant. 

It  is,  however,  probable  that  a  simple  gift  to  A.  or  B.  Whether  a 
would  now  be  considered  substitutional.    See  Carey  v.  ot  B.  u 
Carey,  6  Ir.  Ch.  255 ;  see,  however,  Longmore  v.  Broome,  S*^!^' 
7  Ves.  128 ;  MUler  v.  Chapman,  24  L.  J.  Ch.  409 ;  Jfaiufo 
V.  Maude,  22  B.  290. 

But  a  gift  to  A.  or  B.,  or  to  A.  or  his  children,  as  C.  may  Gift  to  A. 
appoint,  is  not  substitutional,  and  in  default  of  appointment  may  ap^   ' 
it  goes  among  all  the  appointees  equally.      Permy  V'^j.***'^ 
Turner,  2  Ph.  493 ;  White's  Trusts,  Joh.  656.  tati^.  " 

A  gift  of  £100  a-piece  to  each  of  the  children,  grand- 
children, or  other  descendants  of  A.,  includes  all  the 
descendants.    Solly  v.  Solly,  5  Jur.  N.  S.  36. 

When  the  contingency  of  surviving  the  period  of  dis-  Contln- 
tribution  is  applied  both  to  the  original  and  substituted  f^yil, 
class;  if,  for  iustance,  the  gift  is  to  parents  or  their  children  the  period 
living  at  the  decease  of  the  tenant  for  life,  the  gift  will  bution 
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nevertheless  he  construed  as  substitutional.  Congreve  v. 
Palmer,  16  B.  435 ;  Atkinson  v.  Bartrum,  28  B.  219. 

In  such  a  case,  however,  if  there  is  anything  to  show 
that  the  original  and  substituted  class  are  to  take  co- 
ordinately,  "or"  will  be  read  "and."  Richardson  v. 
Spraa^,  1  P.  Wma  433,  where  the  gift  was  to  such  of  the 
testatrix's  daughters,  or  daughters'  children,  as  should  be 
living  at  her  son's  death,  "without  considering  any 
superiority  or  eldership  whatever."  See  Shand  v.  Kidd, 
19  B.  310 ;  In  re  ClelamVs  Trvsta,  7  L.  R.  Ir.  74. 

And  where  the  direction  was  to  pay  a  sum  of  money 
after  the  de>ath  of  a  tenant  for  life,  "  to  all  and  every  the 
testatrix's  nephews  and  nieces,  to  wit,  A.  or  her  children, 
B.  or  her  children,"  etc.,  to  be  equally  divided  between 
them,  "or"  was  read  "and;"  the  words  under  the  videlicet 
being  only  an  expanded  description  of  the  persons  to  take. 
Eccard  v.  Brooke,  2  Cox,  213. 

So,  too,  where  the  gift  is  to  such  of  several  persons  as 
should  be  living  at  the  testatrix's  decease,  or  the  issue  of 
such  of  them  as  should  be  married,  "or"  will  be  read  "and." 
Horridge  v.  Fergvson,  Jac.  583. 

Upon  the  same  principle,  a  gift  to  children  living  at  the 
period  of  distribution,  or  their  issue,  will  be  construed  as  a 
gift  to  children  then  living,  and  the  issue  of  those  then 
dead,  including  issue  of  those  dead  at  the  date  of  the  will, 
but  not,  it  would  seem,  of  those  who  were  dead  before  the 
testator  was  bom.  King  v.  Cleveland,  4  De  G.  &  J.  477 ; 
Philp*8  WUl,  7  Eq.  151 ;  BuH  v.  HiUyar,  14  Eq.  160 ; 
WimgfiM  v.  Wingfield,  9  Ch.  D,  658. 

A  substitutional  gift,  substituting  one  set  of  legatees  for 
others  dying  before  the  period  of  distribution,  must  be 
distinguished  from  an  executory  gift  over  intended  to  take 
effect  at  any  time.  Thus,  a  gift  to  children  living  at  a 
particular  time,  with  a  gift  over,  if  any  such  children  die 
leaving  issue  to  their  issue,  is  an  executory  limitation  to 
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take  effect  at  any  time.  La  Roche  v.  Daviea,  3  Y.  &  C. 
Ex.  612,  n. ;  Ex  parte  Hunter,  3  Y.  «&  C.  Ex.  610 ;  Howes 
V.  Herring,  1  M'Cl.  &  Y.  295. 

Oa  the  other  hand,  if  the  gift  is  to  children  living 
at  the  period  of  distribution,  with  a  gift  to  their  issue  if 
any  such  children  die  before  becoming  entitled,  the  gift 
to  the  issue  will  be  construed  as  substitutional,  since 
children,  living  at  the  period  of  distribution,  could  not 
die  without  becoming  entitled.  Jeyes  v.  Savage,  10  Ch. 
566 ;  see  OUes  v.  Oiles,  8  Sim.  360. 

A  substitutional  gift  must  further  be   distinguished  Subetitu- 
firom  those  cases  where  after  an  absolute  gift  to  a  class  the  tmguished 
shares  of  females,  members  of  the  class,  are  directed  to  be  ^i^i^ 
settled  for  life,  with  remainder  to  chiTdren.    In  the  latter  g^^T?*^  * 
case  the  gift  may  possibly  fail  by  the  death  of  the  donee  to  settle, 
before  the  testator.    Stewart  v.  Jones,  3  De  G.  &  J.  532  ; 
In  re  Speahman;  Unstvorth  v.  Speahman,  4  Ch.  D.  620. 

On  the  other  hand,  a  substitutional  gift  will  take  effect, 
though  the  original  donee  dies  before  the  testator. 

Thus  a  direct  gift  to  A.  or  his  children  goes  to  A  if  Direct  gift 
he  survives  the  testator,  and  to  his  children  if  he  does  children, 
not.    Montagu  v.  NuceUa,  1  Buss.  165;  SaMsbury  v. 
Petty,  3  Ha.  86 ;  Whitcher  v.  Perdey,  9  B.  477. 

Similarly,  if  there  is  a  life  interest,  and  then  a  gift  to  Future  gift 
A.  or  his  children,  the  substitutional  gift  takes  effect  children, 
whether  A.  dies  in  the  lifetime  of  the  testator  or  the 
tenant  for  life.  OircUestone  v.  Doe,  2  Sim.  225 ;  Porter^s 
Trusts,  4  E.  &  J.  188 ;  Habergliam  v.  Ridehalgh,  9  Eq. 
395;  Hobgen  v.  Neale,  11  Eq.  48;  see  In  re  Dawes* 
Trusts,  4  Ch.  D.  210. 

As  to  the  effect  of  the  death  of  some  of  the  original 
legatees  before  the  testator : 

It  is  settled  that  where  the  gift  is  to  a  class  of  parents.  Whether 
with  a  substitutional  gift  to  the  children  of  parents  dying  legatees 
before  the  period  of  distribution,  children  of  parents  who  S^JJS^^noi 
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legatees      die  after  the  date  of  the  will,  and  before  the  testator,  will 

vho  die 

before  the  take.    Smith  V.  Smith,  8  Sim.  353 ;  JoTiea  v.  Frewin^  12 
J;^'''    W.  R.  369;  3  N.  R  415  ;  Re  Hotdikisa's  Ti-uets,  8  Eq. 

643 ;  Hahergham  v.  Ridehcdgh,  9  Eq.  395. 
Case  where      Though,  of  course,  if  the   original   gift  is  to  a  class 
^^rgfinai  ^jy^j^g  ^^^  ^j^^  testator's  death,  or  at  some  other  period,  and 
ooDfined  to  f^}^Q  substitutional  ffift  is  expressly  confined  to  the  children 

peraoiiB  **  r  j 

living  at     of  such  persons,  the  substitution  can  have  no  effect  with 
tor's  death,  regard   to   those   who   never    become   members   of   the 
original    class.    See    Shergold    v.    Bone,  13   Ve&  370; 
Smith  V.  Farr,  3  Y.  &  C.  Ex.  328. 

Whether  there  can  be  substitution  in  respect  of  legatees 

dead  at  the  date  of  the  will : 

Where  the      1.  When  there  is  a  gift  to  several  persons  Tiominatim, 

gift^to     ^^^  &  substitution  of  their  issue  in  the  event  of  their 

"^Jl^^      death,  the  fact  that  one  of  the  persons  so  named  is  dead 

at  the  date  of  the  will  will  not  prevent  his  issue  from 

taking.    Hannam  v.  Simma,  2  De  G.  &  J.  151 ;  Ive  v. 

King,  16  B.  46 ;  Hohgen  v.  Necde,  11  Eq.  48 ;  see  Barnes 

V.  Jennings,  L.  R.  2  Eq.  448. 

Where  the     2.  If,  however,  the  original  gift  is  to  a  class,  with  a 

^t^to     substitutional  gift  to  issue,  the  question  is  whether  the 

a  claM.      issue  take  a  share  which  has  been  given  to  a  parent  who 

is  contemplated  as  capable  of  taking  under  the  wiU,  or 

whether  they  take  a  share  which  has  not  been  previously 

given  to  their  parent.    In  the  former  case,  issue  of  parents 

dead  at  the  date  of  the  will  will  not  take,  in  the  latter 

they  will. 

The  important  point  is  not  whether  the  gift  itself  is 

substitutional,  but  whether  the  interests  of  persons  who 

are  contemplated  as  capable  of  taking  under  the  will  are 

given  in  the  event  of  their  death  to  substituted  legatees. 

When  the      Thus,  though  a  gift  to  such  of  a  class  as  may  be  then 

legatees     ^living,  or  the  issue  of  any  then  dead,  is  strictly  substitu- 

*^®^J^'  tional,  the  issue,  if  they  take  at  all,  take  original  shares. 
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since  nothing  is  given  to  parents  then  dead.     Attwood  v. 
Alford,  L.  R.  2  Eq.  479. 

In  the  same  way  a  gift  to  parents  "  then  living,"  and 
the  issue  of  those  then  dead^  is  a  direct  substantive  gift 
to  the  issue.  Smith  v.  Smith,  5  Ch,  342;  Martin  v. 
Holgate,  L.  R.  1  H.  L.  175 ;  see  Ashling  v.  Knowles,  3 
Dr.  593  ;  Etches  v.  Etches,  3  Dr.  447. 

a.  If  the.  gift  is  to  parents  and  issue  in  one  continuous  Gifts  to 
sentence — as,  for  instance,  to  children  then  living,  and  ^^ 
the  issue  of  those  then  dead — the  issue  of  parents  deceased  Sj*^'  "*^ 
at  the  date  of  the  will  take,  though  the  issue  may  be  of  thoue 
directed  to  take  only  a  parent's  share,  as  this  direction 
will  be  satisfied  by  a  stirpitcJ  distribution.     Tytherleigh 
V.  Harbin,  6  Sim.  329 ;  RvM  v.  BaJcer,  8  Sim.  443 ;  Bebb 
V.  Beckwith,  2  B.  308 ;  Coulthurst  v.  Carter,  15  B.  421 ; 
Fauldim^s  Trusts,  26  B.  263 ;  PhUp's  WUl,  7  Eq.  151 ; 
Heasman  v.  Pearse,  7  CL  275. 

It  seems  the  issue  of  a  parent  who  died  before  the 
testator  was  born  would  not  take.  Wingfield  v.  Wingfield, 
9  Ch.  D.  658. 

If  the  gift  is  to  my  children  then  living,  and  the  children  Effect  of 
of  such  of  my  said  children  as  shall  be  then  dead,  the  «Mid.^^ 
testator  by  using  the  term  "said  "  children  shows  that  he 
is  contemplating  a  class  of  children  living  at  the  date  of 
the  will,  and  capable  of  taking  under  it,  and  therefore 
children  of  those  dead  at  the  date  of  the  will  will  not  be 
admitted.  Re  Thompson's  Trust,  2  W.  R  218 ;  5  D.  M.  &  G. 
280 ;  see  Peel  v.  Catlow,  9  Sim.  372 ;  Smith  v.  Pepper, 
27  B.  86 ;  Hall  v.  Woolley,  39  L.  J.  Ch.  106. 

On  the  other  hand,  if  the  gift  is  to  brothers  and  sisters 
living  at  a  particular  time^  and  the  children  of  such  of  the 
said  brothers  and  sisters  as  should  have  died,  and  the 
testator  has  only  one  brother  living  at  the  date  of  the  will, 
he  cannot  be  referring  to  a  class  existing  at  the  date  of  the 
will,  and  children  of  brothers  and  sisters  dead  at  the  date 
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of  the  will  will  be  admitted.    Re  Jordan's  T'i'uat,  2  N .  R 
57 ;  Oiles  v.  Oilea,  8  Sim.  360 ;  see  Jarvis  v.  Pond,  9  Sim. 
549. 
Gift  to  my      If  the   children  axe  expressed  to  be  the  children  of 
and^thek    parents,  who  are  beneficiaries  under  the  will;  if,  for  in- 
^^^^^'^^     stance,  the  bequest  is  to  "  my  daughters  and  their  chil- 
dren," the  children  of  a  daughter  dead  at  the  date  of  the 
will  take  nothing.    Parker  y.  Tootal,  11  H.  L.  143;  see 
Crook  V.  J^itley,  26  L.  J.  Ch.  350;   but  see  Clay  v. 
Penninffton,  7  Sim.  370. 
When  the       b.  When  the  gift  is  clearly  substitutional,  as  in  the  case 
^utio^  of  a  gift  to  a  class  or  their  issue,  issue  of  members  of  the 

rinSieet  ^^^^  ^^^  **  *^®  ^**^  ^^  *^®  ^^  ^^  *^®'  ^^  ^*  Sibley's 
form.         Trusts,  6  Ch.  D.  494;  overruling  Congreve  v.  Palmher,  16 

B.  435. 

Where  This  construction  may  be  aided  by  the  context    Thus, 

^  ^0  if  none  of  the  members  of  the  original  class  are  alive  at 
orighial      jj^^  ^^  ^f  j^^  ^iji  ^j.  jf  ^^  original  class  is  brothers  and 

legateee  ^  ® 

as  areaiiFe  sisters,  and  the  testator  hajs  only  one  brother  living  at  the 

at  the  date  .  . 

of  the  win  date  of  the  will,  children  of  those  then  dead  will  come  in. 
satisfy  the  ^^^'^'^  V.  Thompson,  11  Eq.  366 ;  see  Barnaby  v.  Tassell, 
words  of     11  Eq.  863 ;  Jarvis  v.  Pond,  9  Sim.  549. 

gift. 

Where  the  ^*  Where  the  gift  to  the  issue  is  in  an  independent 
^^^^  clause,  the  question  is  whether  the  intention  is  to  add 
legatees  is  fresh  members  to  or  substitute  them  for  the  original  class. 

in  an  inde-       _  _  i 

pendent         If  the  gift  is  to  children  living  at  the  testator's  death, 

^^^'    with  a  direction  that  if  any  should  happen  to  die  in  his 

that  the      lifetime,  the  "legacy"  intended  for  such  child  should  be 

parent       for  his  issue,  the  word   legacy  shows   that  the   testator 

to  his  ^   nieant  to  substitute  only  issue  of  parents  who  at  the  date 

children,     of  the  will  Were  capable  of  taking.     Christopherson  v. 

Naylor,  1  Mer.  320 ;  Hunter  v.  Cheshire,  8  Ch.  751.    It 

may  be  doubted  whether  Phillips  v.  Phillips,  13  W.  R. 

170;  10  Jur.  N.  S.  1173,  and  Parsons  v.  Ovlliford,  10 

Jur.  N.  S.  231,  can  stand  with  these  authorities. 
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The  same  rule  applies  if  there  is  no  direct  gift  to  issue,  lasue  to 
but  only  a  direction  that  issue  of  parents  dying  are  to  the  place 
stand   in   the   place   of  their  parents,  or  to   take  their  ^^^^ 
parents*  share.     Butler  v.  (hnmaney,  4  Russ.  71 ;  Gray 
V.  Oarman,  2  Ha.  268;  Atkinson  v.  Atkinson,  I.  R  6 
Eq.  184 ;  jRe  Hotchkiss's  Trusts,  8  Eq.  643 ;  Habergham  v. 
Ridehalgh,  9  Eq.  395 ;  Kelsey  v.  Ellis,  38  L.  T.  N.  S.  471. 

Where  the  gift  was  to  such  of  the  children  of  the  testa- 
tor's sisters  as  should  survive  the  tenant  for  life,  followed 
by  a  direction  that  in  case  any  of  such  children  should  be 
dead  at  the  testator's  decease  leaving  issue  such  issue 
should  take  the  share  of  their  deceased  parent,  the  issue 
of  a  child  dead  at  the  date  of  the  will  was  not  included. 
West  V.  Orr,  8  Ch.  D.  60 ;  see  Giles  v.  Giles,  8  Sim.  360. 

On  the  other  hand,  if  the  original  gift  is  to  a  class,  Issue  to 
with  a  direction,  that  the  issue  of  any  dying  in  the  testa-  ghare  their 
tor's  lifetime,  or  before  the  period  of  distribution,  should  ^^^^^ave 

take  the  share  their  parents  would  have  been  entitled  to  ^Je«"i  «n- 

.  titled  to  if 

if  then  living,  the  issue  of  those  dead  at  the  date  of  theuying. 

will  will  be  admitted,  as  the  direction  amounts  to  an  in- 
dependent gift,  the  word  share  being  satisfied  by  a  stirpi- 
tal  distribution.     Loring  v.  Thomas,  1  Dr.  &  S.  497;    ' 
Chapman's  Will,  32  B.  382;  Adams  v.  Adams,  14  Eq. 
246. 

This  rule  has  been  applied  where  the  original  gift  was 
to  a  class  living  at  the  death  of  the  tenant  for  life.  In  re 
Woolrich;  Harris  v.  Harris,  48  L.  J.  Ch.  321. 

In  these  cases  it  is  not  the  share  of  the  parents, 
or  the  share  the  parents  are  entitled  to,  which  is  given  to 
the  issue,  but  the  share  the  parents  would  have  been 
entitled  to.  In  re  Potter's  Ti^vsts,  8  Eq.  62,  is  a  more 
difficult  case,  since  there  the  gift  was  to  nephews  and 
nieces,  and  in  case  of  the  death  of  any  of  his  said  nephews 
and  nieces  leaving  issue,  such  issue  to  take  the  share  their 
parents  would  have  taken  if  living,  the  word  said  showing 

KK 
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that  the  testator  referred  to  nephews  and  nieces  capable  of 
taking  under  the  will.  See  Re  Thompson- a  Trusty  2  W.  R. 
218  ;  5  D.  M.  &  G.  280. 

Perhaps  issue  of  parents  dead  at  the  date  of  the  will 
would  not  be  admitted  where  other  express  provision  is 
made  for  such  issue.     Waugh  v.  Waugh,  2  M.  &  K.  41. 

Whether  the  contingency  of  the  original  gift  attaches 
to  the  substituted  gift : 
Contin-  When  there  is  a  life  interest  followed  by  a  contingent 

atS^hing  S^^^  ^  certain  persons,  and  a  gift  if  they  die  before  the 
le  at  ^"^^^  contingency  to  their  children,  the  contingency  attaching 
does  not  to  the  gift  to  the  parents  does  not  attach  to  that  to  the 
Bubstitutod  children,  and  the  children  take  vested  interests,  although 
ega  es.     ^j^^y  ^^y  ^^^  survivo  the  contingency  upon  which  the 

gift  to  the  parents  was  to  take  eflFect.     For  instance,  if 

the  bequest  is  to  A.  for  life,  then  to  such  of  ray  nephews 

as  may  be  then  living,  and  the  children  of  such  as  may  be 

then  dead,  the  children  take  vested  interests  upon  their 

parents'  death,  whether  they  survive  A.  or  not. 

Where  the      1.  This  is  clearly  settled  if  the  children  take  original 

legatees      sharcs.    Martin  v.  Holgate,  L.  R.  1  H.  L  175 ;  Re  Orion  a 

jTa^^h^  Tnw^,  3  Eq.  375 ;  Bxirt  v.  Ilillyar,  14  Eq.  160. 

Whether        2.  But  if  the  gift  to  the  children  is  substitutional  there 

same^th  appears  to  be  some  difficulty.     On  the  whole,  the  current 

ticm^*rffts  ^^  recent  authority  seems  to  be  in  favour  of  the  same  rule 

in  the  case  of  substitutional  as  of  original  gifts.    Masters  v. 

SrcjJeJi,  13  B.  60 ;  Re  Turner,  34  L.  J.  Ch.  660 ;  Lanphier 

V.  Biu/.',  2  Dr.  &  Sm.  484 ;  Merrick's  Trusts,  L.  R.  1  Eq.  551. 

But  a  difficulty  is  created  by  the  case  of  Pearson  v. 

Stephen  in  the  House  of  Lords,  5  Bl.  N.  S.  203.     There 

there  was  a  gift  to  S.  during  coverture,  and  upon  the  death 

of  her  husband  in  her  life  to  her  absolutely,  but  if  her 

husband  should  survive  her,  then  to  the  testator's  five  sons 

and  their  respective  issue ^)er  stirpes  and  not  per  capita; 

and  it  was  held  that  in  the  event  of  S.  dying  in  her  hus- 
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band's  life,  the  sons  of  the  testator  living  at  such  event 
would  be  absolutely  entitled,  but  if  any  of  the  sons  should 
die  in  the  lifetime  of  S.  leaving  issue,  such  issue,  if  living 
at  the  death  of  S.,  would  be  entitled  to  the  share  their 
parents  would  have  taken ;  but  see  the  remarks  of  Kin- 
dersley,  V.-C,  on  this  case  in  Lanphier  v.  Buck,  34  L.  J. 
Ch.  659. 

3.  There  is,  however,  this  diflference  between  a  substi-  Substi- 
tutional and  original  gift  to  the  children,  that   in   the  t^egj^*^^*" 
former  case  only  those  children  who  survive  the  parents  ^^^^  ^  ^ 

^  ^  r  take  must 

will  take,  while  in  the  latter  all  the  children  will  take,  Buryive 
whether  they  survive  the  parents  or  not ;  but  see  Bumfrey  ancestor. 
V.  Humfrey,  2  Dr.  &  Sm.  ]  29.     "  The  substitution  takes 
place  at  the  death  of  the  nephew  or  niece.    And  then- 1 
see  very  good  ground  for  saying  there  by  reason  of  its 
being  substitution,  you  will  not  substitute  dead  people  for- 
the  nephew  or  niece  who  has  been  living  up  to  that  time 
and  has  then  just  died."     Lanphier  v.  BtLck,  2  Dr.  &  Sm. 
484;  34  L.  J.  Ch.  657;  Re  Ttii-ner,  34  L.  J.  Ch.  660; 
Mei^ck's  Tntsts,  L.  R  1  Eq.  551 ;  Thompson  v.  Clive,  23 
B.  282 ;  Crause  v.  Cooper,  IJ.  &  H.  207 ;  Bennetfs  Trusts, 
3  K.  &  J.  280 ;  Hurry  v.  Hur7%  10  Eq.  346 ;  Hohgen  v. 
NeaXe,  11  Eq.  48;  Heasman  v.  Pearse,  11  Eq.  522;  7  Ch. 
275  ;  In  re  Haakett  Smith's  Trusts,  26  W.  R.  418. 

Upon  a  similar  principle,  under  a  gift  in  certain  events 
to  a  class  and  the  issue  of  such  of  them  as  shall  then  be  dead, 
members  of  the  class  dying  without  issue  before  the  events 
happen  take  a  share.  In  re  Wood;  Moore  v.  Bailey,  29 
W.  E.  171. 

Whether  the  original  and  substituted  class  are  mutually 
exclusive : 

When  the  rift  is  to  a  class  or  their  issue,  the  further  Whether 

•    •111-  original 

question  arises  whether  the  ongmal  and  substituted  and  snbBti- 
legatees  form  two  mutually  exclusive  classes,  so  that  no  ^ees  can^ 
substituted  legatees  can  take  if  there  are  any  members  **^®  *^' 

K  K  2 
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of  the   original   class  to  take,  or  whether  the  issue   of 

members  of  the  original  class  dying  can  take  with  the 

surviving  members  of  the  original  class. 
Where  aU       It  is  clear  that  if   all  the   original  class  survive  the 
naliegateee  period  of  distribution,  they  alone  take.     Sjyarks  v.  Restal, 
■^i^«-      24  B.  218;   Margetson  v.  Hall,  10  Jur.  N.  S.  89;  12 

W.  R  334. 
Where  So,  if  none  of  the  original  class  survive  the  period  of 

original      distribution,  the  substituted  legatees  alone  take.     Willis 
legatees      ^   PlasJcett,  4  B.  208;  Timnia  v.  Stackhouse,  27  B.  434 ; 

■urvive.  ' 

Bolitho  V.  Hillyar,  34  B.  150;  Attwood  v.  Alford,  L.  R.  2 
Eq.  479. 
Where  But  if  some  of  the  original  class  die  leaving  children 

oxigLal      ^^^  others  survive  the  period  of  distribution : 
^gatcea  jf  ^\^q  gjf^  jg  to  several  persons  naniinatim  as  tenants  in 

common  or  their  children,  those  who  survive  the  period  of 
distribution  take,  together  with  the  children  of  those  who 
die  before  it.     Price  v.  Lockley,  6  B.  180. 

In  the  same  way,  in  the  case  of  a  simple  substitutional 
gift  to  children  or  their  issue  to  be  divided  amongst  them 
in  equal  shares,  the  issue  of  a  child  dying  after  the  testator 
and  before  the  period  of  distribution  take  with  the  other 
children.  Finlason  v.  Tatlock,  9  Eq.  258;  Neelson  v.  Monro, 
27  W.  R.  93G;  In  re  Sihley'a  Trusts,  5  Ch.  D.  494;  see 
Holland  v.  Wood,  11  Eq.  91. 
When  the  How  the  class  of  substituted  legatees  is  to  be  ascer- 
robstituted  tained,  when  the  gift  is  to  A.  foi*  life,  then  to  B.  or  bis 

leff»tecis    jgsue;— 
to  be  ascer- 
tained. 1,  If  B.  dies  in  the  testator's  lifetime,  the  class  is 

ascertained  at  the  testator's  death.  Tve  v.  King, 
16  B.  46. 
2.  If  B.  survives  the  testator  and  dies  in  the  lifetime 
of  the  tenant  for  life,  the  class  is  ascertained  at 
B.'s  death.  Ive  v.  King,  16  B.  46 ;  Hobgen  v. 
Keale,  11  Eq.  48. 
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But  the  class  is  not  to  be  definitely  ascertained  at  those 
periods,  but  will  open  to  let  in  issue  born  afterwards  and 
before  the  period  of  distribution.  In  re  Sibley's  Ti'usts,  5 
Ch.  D.  494 ;  In  re  Jones'  Estate,  47  L.  J.  Ch.  775,  over- 
ruling on  this  point  Hobgen  v.  Neale,  supra.  See  ante, 
p.  262. 
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CHAPTER  XXXVIII. 

GIFTS  TO  SURVIVORS. 

The  word  survivor  may  be  either  a  word  of  limitation 

of  an  estate,  denoting  the  interest  certain  persons  are  to 

take,  or  it  may  denote  a  class  of  persons. 

Survivor         For  instance,  in  a  devise  to  A.,  B.,  and  C.  as  tenants 

wlwl'of*    ^^   common   for   life,   with  benefit   of  survivorship,   the 

Hmitfttion   word  survivorship  refers  to  the  extent  of  the  estate  and 

estate.        not  to  the  class  of  persons,  and  upon  the  death  of  one 

the  remaining  tenants  in  common  take  the  whole  estate. 

HaddeUey  v.  Adams,  22  B.  266 ;  Taaffe  v.  Conmee,  10 

H.  L.  64. 

The  word  cannot,  of  course,  be  a  word  of  Umitation 
where  absolute  interests  are  given.  Maberley  v.  Strode,  3 
Ves.  450 ;  Foley  v.  Gallagher,  2  L.  R  Ir.  389. 
Meaning  of  The  word  is,  however,  more  usually  employed  to  denote 
survivor,  ^j^^  persons  who  are  to  take,  and  in  such  cases  it  must 
have  its  natural  meaning,  which  is  to  outlive ;  that  is  to 
say,  to  be  alive  at  and  after  the  time  of  a  particular 
event  or  death  of  a  particular  person,  which  event  or 
person  the  other  is  to  survive.  Oee  v.  Liddell,  L.  R. 
2  Eq.  341.  See,  however.  Re  Clark's  Estate,  3  D.  J.  &  S. 
Ill,  where  "survive"  was  held  to  mean  merely  "live 
after." 

It  has  been  held  that  a  divesting  clause  in  favour  of 
survivors  will  operate  in  favour  of  a  single  survivor. 
Hearn  v.  Baker,  2  K.  &  J.  383 ;  Bowyer  v.  Currall,  2 
W.  R  328 ;  Bowyer  v.  Douglass,  W.  N.  1876,  279. 
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Where  Survivors  will  be  read  Others. 

1.  If  there  is  an  absolute  gift  to  several  persons,  with  Gift  to 

a   gift   to   the   survivors,  if  any  die  without  issue,  sur- ?£  ^^^^^ 
vivors  must  be  construed  in  its  ordinary  sense.     Crowder  y^t^out 

issue, 

V.  Stone,  3  Russ.  217 ;  BobTielagh  v.  Banelagh,  2  M.  &  K.  to  the 
441.    Stead  v.  Piatt,  18  B.  50 ;  Greenwood  v.  Percy,  26  *^^'^^"* 
B.  572. 

2.  Where  there  is  a  gift  over  to  take  place  only  in  case  Gifts  to  be 
the  event  on  which  the  property  is  limited  to  the  first  2i'*\^th  a 
legatees,  among  whom  there  is  to  be  survivorship,  happens  s^^^  over  if 
in  respect  of  all  the  legatees,  survivor  will  be  construed  under  21. 
other,  so  as  not  to  cause  an  intestacy.     For  instance,  if  the 
bequests  are  to  A.,  B.,  and  C,  payable  at  twenty-one,  and 

if  either  die  under  twenty-one,  his  share  to  the  survivors, 
and  if  two  die  under  twenty-one,  the  whole  to  the  survivor, 
and  if  all  die  under  twenty-one,  then  over,  the  share  of 
one  dying  under  twenty-one  would  go  to  one  who  had  pre- 
deceased hiiii  but  attained  twenty-one  and  to  the  survivor 
equally.  Wilmot  v.  Wilmot,  8  Ves.  10;  In  re  Jackson's 
Trust,  14  Jr.  Ch.  472.  The  same  construction  was  adopted 
in  In  re  Connellan's  Tt^st,  16  Jr.  Ch.  524,  though  there 
was  no  gift  over,  but  qucere. 

In  these  cases  the  testator  intends  the  property  to  go 
over  as  a  whole,  or  not  at  all.  As  the  whole  cannot  go 
over  where  the  event  does  not  happen  in  respect  of  all 
the  first  legatees,  there  is  no  other  disposition  of  the  shares 
in  respect  of  which  it  happens  except  among  the  first 
legatees  themselves,  and,  in  order  to  allow  them  to  take, 
the  word  survivor  must  be  read  other. 

3.  Where  there  is   a  devise  to  sons  and  the  heirs  of  Survivor- 
their  bodies,  and  if  any  die  without  issue  to  the  survivors  tween^ 
and  the  heirs  of  their  bodies,  and  if  all  die  without  issue  t®?***^  ^^ 

tail  re- 
over,  survivorship   will   be   referred   to  the   stirpes  and  ferred  to 

the  ttirpes^ 
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not  to  the  first  takers,  and  the  share  of  a  son  dying 
without  issue  will  go  among  the  issue  of  a  son  previously 
deceased  and  the  surviving  sons.  Doe  v.  Waineright,  5 
T.  R  427;  Smith  v.  Osborne,  6  H.  L.  376. 

In  such  cases  the  testator  has  expressed  his  intention 
of  benefiting  the  line  of  issue,  and  the  survivorship  con- 
templated is  one  between  the  respective  stirpes  and  not 
between  the  first  takers  merely,  and  this,  coupled  with 
the  gift  over,  which  can  only  take  effect  if  all  the  sons  die 
without  issue,  is  sufficient  to  enlarge  the  meaning  of  the 
word  survivor. 

It  is  immaterial  whether  the  word  is  survivors  or  such 

as  survive.    In  re  Tharp's  Estate,  1  D.  J.  &  S.  453. 

GiftoTer        And  the  same  construction  will  be  adopted  even  if 

material,    there  is  no  gift  over  to  interpret  the  testator's  intention. 

Ha'i'Tnan  v.  Dickenson,  1  B.  C.  C.  91,  see  34  B.  352; 

Williams  v.  James,  20  W.  R  1010 ;  TufneU  v.  Burrell, 

20  Eq.  194. 

Gifts  for        4.  The  same  will  be  the  case  where  the  will  gives  life 

mainder  to  estates  with  limitations  expressly  to  issue,  followed  by  a 

ifimy*Se  P^^  ^^  failure  of  issue  of  any  of  the  tenants  for  life  to  the 

without      surviving  tenants  for  life  for  their  lives  and  then  to  their 

iBRue,  to       .  .  . 

the  rarvi-  issue,  and  an  ultimate  gift  over  on  failure  of  issue  of  all 
life,  and  *^®  tenants  for  life ;  and  it  makes  no  difference  whether 
then  to      j.j^g  ^ift  be  to  survivors  for  life  and  then  to  their  issue,  or 

their  inne.  ...  .    . 

to  survivors  in  like  manner  as  the  original  shares  were 
given.  Lowe  v.  Land,  1  Jur.  377;  In  re  Keep's  Will,  32 
B.  122;  In  re  Tharp's  Estate,  1  D.  J.  &  S.  453;  Holland 
V.  Allsop,  29  B.  498;  Hurry  v.  Morgan,  L.  R.  3  Eq. 
152 ;  Badger  v.  Gregory,  8  Eq.  78  ;  Waite  v.  lAUlewood, 
8  Ch.  70;  In  re  Palmer's  Ti^usts,  19  Eq.  320;  Wake 
V.  Varah,  2  Ch.  D.  348 ;  In  re  Row's  Estate,  43  L.  J.  Ch. 

347. 

There  is  here  the  same  evidence  of  intention  to  benefit 
the  issue,  and  the  gift  over  shows  that  survivorship  is 
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contemplated,  not  merely  between  the  first  takers,  but 
between  the  respective  stirpes. 

5.  Whether  the  same  construction  would  be  adopted  in  whether 
the  absence  of  an  ultimate  gift  over  seems  unsettled.     The  ^f  J™^  i^ 
observations  made  in  Wake  v.  Varah,  2  Ch.  D.  348,  and  necessary. 
Beckwith  v.  Beckwith,  46  L.  J.  Ch.  97,  are  in  favour  of 

a  strict  construction  of  the   word  survivors  under  such 
circumstances*    See,  too,  Milsom  v.  Awdrey,  6  Ves.  466. 

But  the  attention  of  the  Court  in  those  cases  was  not 
called  to  the  cases  in  which  a  gift  over  has  been  held  to 
be  immaterial.  Hodge  v.  Foote,  34  B.  349;  Re  Beck's 
Trusts,  16  W.  R.  189  ;  37  L.  J.  Ch.  233;  In  re  Arnold's 
Trusts,  10  Eq.  252 ;  recently  followed  in  In  re  Walker; 
Church  V.  Tyacke,  12  Ch.  D.  205. 

Re  Corbett's  Trusts,  Johns.  591,  may  be  supported  on 
the  ground  that  the  testator  expressly  provided  for  the 
surviving  issue  of  the  children  of  the  tenants  for  life,  thus 
excluding  an  intention  of  also  providing  for  children  of 
tenants  for  life  dying  before  the  period  of  accruer,  besides 
which  the  case  was  one  in  which  absolute  gifts  were  subse- 
quently cut  down  by  settlement. 

In  Beckwith  v.  Beckimth  the  gift  was  to  ''other  daughters  «ot2ien 
surviving,"  so  that  to  give  surviving  a  stirpital  construction  ■^^'^'^•" 
would  in  effect  have  been  to  reject  the  word  entirely. 

If  accruing  shares  are  given  to  the  survivors  or  survivor  Effect  of 
for  their  joint  lives,  and  after  the  decease  of  the  survivor  ^[^Jhe 
to  the  children  of  the  survivors  or  survivor,  the  surviving  ^^^  ^^ 
tenant  for   life   will    take   the    whole   for  life,  though  vivor. 
probably  the  children  of  predeceasing  tenants  for  life 
would  take  on  his  death.     Winterton  v.  Crawfard,  1 
R  &  M.  407. 

6.  But  if  the  gift  to  survivors  is  not  given  in  the  same  When  the 
manner  as  the  original  shares,  there  is  no  evidence  that  ^^*^^j'"' 
stirpital  survivorship  was  intended,  and  the  word  will  be  ?®*  ■"^', 

^  ^  jecttothe 

construed  stnctly. 
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Bamelimi-  Thus,  where  the  prior  limitations  being  for  life  with 
theorig^  remainder  to  children,  the  gift  is  to  survivors  absolutely, 
fi^*-  and  not  to  survivors  for  life,  and  then  to  their  children, 

although  there  is  a  gift  over  of  the  whole  upon  death  of 
all  without  issue,  the  intention  to  benefit  the  lines  of  issue 
is  not  suflSciently  indicated,  and  survivors  will  be  con- 
strued strictly.     Tvnst  v.  Herbert,  28  L.  T.  N.  S.  489. 

Survivors  must,  d  fortiori,  be  strictly  construed  where 
there  is  no  gift  over.     Leeming  v.  SherraM,  2  Ha.  14; 
Lee  V.  Stone,  1  Ex.  674 ;  Re  Corbett*8  Trusts,  Johns.  591, 
the  residuary  gift.    Brounie  v.  Raiiiaford,  I.  R.  1  Eq.  384. 
Genenl  In  such  a  case,  however,  there  may  be  a  general  in- 

to benefit   tention  expressed  to  benefit  the  stirpes  and  not  merely 
stirpet,       ^jjg    surviving    parents  ;   for  instance,  by  a  preliminary 
statement  of  intention  that  the  property  in  question  is 
to  be   divided   among  the   children   of  several   parents, 
without  any  mention  of  survivorship  between  the  parents. 
Hawkins  v.  Hamerton,  16  Sim.  410. 
Eflfectof        7.  It  seems  when  the  original  limitations  are  for  life 
parents  for  with   remainder  to   children  in   tail   and  if  any  of  the 
inlander  to  t^^^*»^^  ^^  life   die   without  children  to   the  surviving 
children  in  tenants  for  life  in  tail,  followed  by  a  rift  over  in  case  of  a 

Ua,  and  if  .  .  '  J       & 

any  pa-  total  failure  of  issue  of  all  the  tenants  for  life,  the  stirpital 
Trt^hour  construction  would  not  be  adopted.  See  Madeii  v.  Taylor, 
^^^?  ^  ^^  ^'  ^'  Ch-  569.  See,  however,  Cooper  v.  Macdonald,  16 
living         Eq.  258. 

tail.  8.  Where  the  shares  of  some  members  of  the  class  are 

^™®  settled  and  others  not,  and  the  gift  over  is  to  the  survivors 
settled,       of  the  class  in  the  same  way  as  the  original  shares,  the 

others  not.  .  i  •  ^v*     i . 

case  IS  more  difficult. 

In  such  a  case  the  word  survivors  was  construed  others, 

chiefly  by  the  force  of  a  gift  over  in  default  of  all  the 

objects  intended  to  be  benefited.    Lucena  v.  Lvx^ena,  7 

Ch.  D.  255. 

Where  the     If  the  gift  is  to  a  class  of  sons  and  daughters,  and  the 
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daughters'  shares  are  by  a  separate  clause  directed  to  be  shareH  of 
settled  and  given  over  in  default  of  issue  to  the  surviving aredirect- 
sons  and  daughters  in  the  same  way  as  the  original  shares,  ®^J|?i* 
survivors  would  possibly  not  be  construed  as  others.     Z)«  with  a  gift 
Oaragnol  v.  Liurdet,  32  B.  608 ;  Re  Usticke,  35  B.  338 ;  diewithout 
see  NeuiU  v.  Boddam,  28  B.  554.  thj^^ij? 

On  the  other  hand,  if  the  shares  of  daughters  dying  "«8om 
without  issue  given  to  surviving  members  of  the  class  daughters, 
are  directed  to  be  for  the  benefit  of  the  other  shares, 
survivors  will  be  read  others,  at  any  rate  as  regards  the 
settled  shares.  Jackson  v.  Sparks,  38  L.  J.  Ch.  75 ;  and 
see  the  judgment  of  the  M.  R  in  Luce'tia  v.  LucsTia, 
supra. 

9.  Upon  similar  principles,  if  there  is  an  absolute  gift  Gift  over 
to  several,  with  a  gift  to  their  issue  if  they  die  leaving  ^4^J^. 
issue,  and  if  any  die  without  issue  to  the  survivors,  subject  i^^  ^  ^« 

....  Bame 

to  the  same  executory  limitation  in  favour  of  issue  as  the  defead- 
original  shares,  survivorship  will  be  referred  to  the  stirpes,  the^^- 
and  not  merely  to  the  individuals.    Eyre  v.  Marsden,  2  ^  ^^ 
Kee.  564 ;  4  M.  &  Or.  231 ;  Cross  v.  Maltby,  20  Eq.  378 ; 
see  Le  Jeune  v.  Ze  Jeune,  2  Kee.  701. 

But  if  the  gift  to  survivors  is  absolute,  and  not  subject 
to  the  same  defeasibility  in  favour  of  issue  as  the  original 
shares,  survivors  must  be  construed  strictly,  though  there 
may  be  a  gift  over  in  the  event  of  the  death  of  all  the 
legatees  without  issue.  Ferguson  v.  Dunbar,  3  B.  C.  C. 
468,  n. 

Under  a  gift  in  default  of  children  of  a  daughter  to 
the  others  or  other  of  his  children  by  name,  equally 
between  them  if  more  than  one,  the  word  others  will  not 
be  read  as  survivors.  In  re  Hagen's  Trusts,  46  L.  J. 
Ch.  665. 

Nor  under  a  gift  to  a  son  by  name  and  the  survivora  of 
the  testator's  daughters  is  it  necessary  that  the  son  should 
survive  in  order  to  take.    In  re  Bates,  11  W.  R.  768. 
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At  what  Period  a  Clause  of  Survivorship  Ceases 

TO  Operate. 

In  gifts  to  survivors  two  further  questions  arise ;  in  the 
first  place,  when  is  the  class  of  survivors  to  be  ascertained  ? 
in  the  second  place,  when  do  the  interests  become  inde- 
feasible ? 
The  period      1-  The  general  rule  is  that,  when  the  survivorship  is 
tion*li"he  ^P^^  death  merely,  the  time  of  distribution  is  the  limit  of 
limit  of      defeasibility.     "  Survivorship    is    to   be   referred   to  the 
bility.        period  of  division.     If  there  is  no  previous  interest  given 
in  the  legacy,  then  the  period  of  division  is  the  death  of 
the  testator,  and  the  survivors  at  his  death  will  take  the 
whole  legacy.     But  if  a  previous  life  estate  be  given,  then 
the  period  of  division  is  the  death  of  the  tenant  for  life, 
and   the  survivors  at  such   death   will  take  the  whole 
legacy."     Cripps  v.  Woolcott,  4  Mad.  11 ;   Stevenson  v. 
Oullan,  18  B.  5D0 ;  Neathway  v.  Read,  3  D.  M.  &  G.  18 ; 
Howard  v.  Collins,  5  Eq.  349 ;  see  In  re  Duke;  Hannah 
v.  Duke,  16  Ch.  D.  112. 

This  is  the  case  whether  the  only  gift  is  in  the  direc- 
tion to  divide,  as  in  Cinpps  v.  Woolcott,  or  whether  there 
is  already  a  prior  complete  gift  independent  of  that 
direction,     Heai^n  v.  Baker,  2  K.  &  J.  383. 

The  same  rule  applies  to  realty  as  to  personalty.  In  re 
Gregsons  Tintst  Estate,  2  D.  J.  &  S.  428. 

If  the  tenant  for  life  dies  in  the  lifetime  of  the  testator 

the  survivors  are  fixed  at  the  testator's  death.     Spurrell 

V.  Spurrell,  11  Ha.  54;  Daniell  v.  Daniell,  6  Ves.  297. 

Direct  gift     ^-  Thus,  in  the  case  of  a  direct  gift  to  several  or  the 

or  Uie  ^   survivors,  ^hose  who  survive  the  testator  take  the  whole. 

Burvivora.   Spurrell  v.  Spurrell,  11  Ha.  54;  17  Jur.  755, 

If  payment  is  postponed  till  the  age  of  twenty-one,  sur- 
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vivorship  refers  to  that.     Forrester  v.  Smith,  2  Ir.  Ch.  70; 
Vorley  v.  Richardacyn,  8  D.  M.  &  G.  126. 

6.  If  tliere  is  a  gift  for  life,  followed  by  a  gift  to  several  Future  gift 
or  the  survivors,  or  by  a  gift  to  several,  and  if  any  die,  to  ^  JJ^*^' 
the  survivors,  those  who  survive  the  period  of  distribution  sarvivon. 
take  indefeasibly.     Criirps  v.  Woolcott,  4  Mad.  15 ;  Whitton 
v.  Field,  9  B.  369 ;  Kaylor  v.  Robson,  34  B.  571 ;  Vorley 
v.  liichxirdaon,  8  D.  M.  &  G.  126;  see  Wordaworth  v. 
Wood,  1  H.  L.  129;  see  In  re  Dawes'  Trvsts,  4  Ch.  D. 
210. 

c.  In  the  same  way,  if  there  is  a  gift  for  life  and  then  Qjft  ^po^ 
to  the  children  of  the  tenant  for  life  who  attain  twenty-  *  ^o***"^* 

•'    gency  to  a 

one  and  in  default  of  such  children  to  a  class  of  survivors,  class  of 
the  survivorship  refers  to  the  period  when  the  prior  gift 
fails.     Macdmiald  v.  Bi*yce,  16  B.  581 ;  Carver  v.  Burgess, 
18  B.  541;  7  D.  M.  &  G.  96 ;  Taylor  v.  Beverley,  1  Coll. 
108. 

d.  Upon  the  same  principle,  a  gift  after  a  life  interest  Gifu  to 
to  "  surviving  children "  goes  to  those  who  survive  the  j^'^chil- 
tenant  for  life.    Huffam  v.  Hvhhard,  16  B.  579 ;  Steven-  ^ren  Afer 

to  tho 

son  v.  Gullan,  18  B.  590;  Thompson  v.  Thompson,  29  B.  period  of 
654 ;  Neathxtay  v.  Read,  3  D.  M.  &  G.  18.  ^on"  ^" 

So  if  there  are  several  life  interests  followed  by  a  gift  to 
a  class  of  survivors,  they  are  ascertained  at  the  death  of 
the  last  tenant  for  life.    Re  Fox's  Will,  35  B.  163. 

But  if  the  class  of  survivors  are  the  children  of  one  of 
the  tenants  for  life,  perhaps  they  would  be  fixed  at  the 
death  of  their  parent.     Drakeford  v.  Drakeford,  33  B.  43. 

And  if  after  a  gift  to  surviving  children  there  is  a  Contrary 
limitation  giving  the  shares  of  such  of  the  said  children  ^'^^^^^^o"- 
who  die  without  issue  before  the  tenant  for  life  to  sur- 
vivors, the  original  limitation  to  surviving  children  must 
refer  to  those  who  survive  the  testator.  Evans  v.  Evans, 
25  B.  81 ;  see  Stringer  v.  Phillips,  1  F^.  Ab.  293,  pi.  11 ; 
1  P.  Wms.  97,  n. 
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2.  The  ordinary  rule  may,  however,  be  excluded  by  the 
language  of  the  will. 
Effect  of         Thus,  if  the  testator  provides  for  the  children  of  I^atees 
ad^oe-'   between  whom  there  is  to  be  survivorship  only  in  case 
ment  in      they  do  not  survive  him,  or  gives  large  powers  of  making 
survivor-     advances  during  the   lifetime   of  the   tenant  for  life  to 
testetor's*  legatees  among  whom  there  is  to  be  survivorship,  it  may 
death.        appear  that  survivors  were  to  be  determined  at  bis  death. 
Rogers  v.  ZWsie,  9  Jur.  575 ;  Blackmore  v.  Snee,  1  De 
G.  &  J.  455. 
Effect  of        And,  perhaps,  if  the  gift  to  survivors  is  followed  by  words 
vZt^L  ^f  limitation,  such   as   executora  and   administrators   or 
assigns,  the  argument  that  a  personal  enjoyment  by  the 
survivors  was  not  intended  might  prevail,  and  survivorship 
would  be  referred  to  the  death  of  the  testator.     Rose  d. 
Veve  V.  Hill,  3  Burr.  1881 ;  Wilson  v.  Bagly,  3  B.  P.  C. 
195. 

At  any  rate,  this  would  clearly  be  the  case  if  the  gift  is 

after  a  life  interest  to  surviving  children,  or  their  heirs  and 

assigns,  where  the  substitutional  gift  shows  that  vested 

interests  were  intended  to  be  taken  at  the  testator's  death. 

Re  Hopkins'  Trust,  2  H.  &  M.  411. 

Gifts  to  3.  If  there  is  a  life  interest  and  a  period  of  division  as 

2i^ter*   ^®11>  ^^^  instance,  a  gift  to  A.  for  life,  then  to  a  class  to  be 

a  life  in-     p^id   at  twenty-one,  with  a  clause   of  survivorship,  the 

with  bene-  question  ifl  more  complicated.     In  such  cases  survivorship 

vivonhip.   refers  most  naturally  to  the  words  with  which  it.  is  placed 

in  immediate  connection. 

a.  Therefore,  if  the  gift  is  after  a  life  interest  to  a  class 
to  be  paid  at  twenty-one  with  benefit  of  survivorship,  sur- 
vivorship refers  most  naturally  to  the  age  of  twenty-one 
just  before  mentioned.  Tribe  v.  Newland,  5  De  G.  &  S. 
236;  Knight  v.  Knight,  25  B.  Ill ;  Forrester  v.  Smith,  2 
Ir.  Ch.  70 ;  Bei^^y  v.  Bi'iant,  2  Dr.  &  Sm.  1 ;  Corneck  v. 
Wadman,  7  Eq.  80. 
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This  construction  is  assisted  by  a  gift  over  upon  death  Effect  of  a 
of  all  under  twenty-one.  Salisbury  v.  Larrib,  1  Ed.  465 ;  ^^  j^^jj 
Amb.  383 :  Bouverie  v.  Bouverie,  2  Ph.  349  :  Alty  v.  Moaa,  ^^  f^ 

under  21. 

34  L.  T.  N.  S.  312. 


On  the  other  hand,  it  is  rebutted  if  the  gift  over  is  upon  Qjf^ 


over 


death  of  all  before  the  tenant  for  life.    Daniell  v.  GosaeU,  ?P?"^!?*^ 

'  before  the 

19  B.  478:  Fisher  v.  Moore,  1  Jur.  N.  S.  1011 :  see,  too,  tenant  for 

life. 

Doe  d.  Lifford  v.  Sparrow,  13  East,  359;  Gummoe  v. 
Howes,  23  B.  184, 192. 

6.  If,  however,  the  direction  as  to  payment  is  independent  where  the 
of  the  gift  to  survivors,  the  ordinary  rule  prevails ;  if,  for  o'^^'^wy 
instance,  the  gift  is  to  surviving  children  at  twenty-one.  ^aila. 
Huffam  V.  Hubbard,  16  B.  579;  Pope  v.  Whitcombe,  3 
Russ.  124;  Crozier  v.  Fisher,  4  Russ.  398 ;  Ml  v.  LUl,  23 
B.  446 ;  Daniell  v.  Gossett,  19  B.  478. 

4.  If  the  gift  to  survivors  is  upon  death  without  issue  when  the 
and  the  bequest  is  immediate,  those  surviving  the  testator  fj^ore  i^' 
would   possibly    take    indefeasibly   in   the  absence  of   a^P®5**^®*^^ 
contrary  intention.   See  Bowers  v.  Bowers,  5  Ch.  244 ;  and  iBsue. 
the  remarks  of  V.-C.  Malins  on  that  case,  11  Eq.  231 ;  and 
see  ante,  p.  486. 

And  apparently  the  same  rule  will  apply  if  there  is  a 
life  interest.     Ingram  v.  Sowtten,  L.  R.  7  H.  L.  408. 


When  the  Class  of  Survivors  is  to  be  Ascertained. 

1.  In  the  class  of  cases  last  mentioned  where  the  gift  wLen  the 
is  upon  death  without  issue,  the  survivors  are  ascertained  ™n*dcath 
whenever  the  event,  upon  which  the  shares  are  given  over,  without 

,  issue,  the 

occurs.    Leeming  v.  Sherratt,  2  Ha.  14 ;  NeviU  v.  Bod-  Burvivore 
dam,  28  B.  554;  Maden  v.  Taylor,  45  L.  J.  Ch.  569.  Wn^" 

2.  Whether  the  last  survivor  would  take  indefeasibly  ^^®^  ^^ 

*'  event 
seems  doubtful.  happens. 

It  has  been  held  that  when  interests  are  given  to  ^^  J^®' 
several  persons  for  life  with  remainder  to  their  children,  snrvivor 
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takes  inde-  and  in  the  event  of  any  of  them  dying  without  issue^  the 

feasibly.  . 

shares  of  those  so  dying  are  given  to  the  survivors  abso- 
lutely, in  the  event  of  the  last  survivor  dying  without 
issue,  such  last  survivor  will  take  his  share  absolutely,  the 
share  being  carried  back  to  him  by  the  survivorship  clause. 
Maden  v.  Taylor,  45  L.  J.  Ch.  6C9.     The  difficulty  of  this 
construction   is  that  it  reads  survivors  in  two  different 
senses.     The  share  of  a  legatee  dying  without  issue  and 
leaving  several   survivors  would  go  to  them — that  is  to 
say,  to  those  who  survive  the  event ;  on  the  other  hand, 
the  share  of  the  last  surviving  legatee  dying  without  issue 
is  carried  back  to  him  not  as  surviving  the  event,  but  as 
the  longest  liver.     See,  too,  Re  Corbetfs  Trusts,  Job.  591. 
Whether        3-  ^^  those  cascs  where  the  period  of  defeasibility,  or 
when  the    ^j^^  period  during  which  the  gift  to  survivors  is  to  take 
defeaai-      effect  is  limited,  another  difficulty  arises  with  regard  to  the 
exprettely    time  at  which  the  class  of  survivors  is  to  be  fixed.     The 
the*t«ta-^  question  is  whether  the  shares  of  those  dying  go  over  im- 
tor,  sur-     mediately  to  survivors,  or  whether  only  those  can  take  as 

vivors  are 

ascertained  survivors  who  survive  the  period  of  defeasibility. 

Iven^  hap-      ^t.  If  there  is  no  vested  gift,  but  only  a  gift  to  survivors 

when  ttie    ^^^^  *  ^^'^  interest,  or  upon  a  contingency,  there  is  no 

shares  be-   difficulty,  and  the  class  to  take  is  ascertained  at  the  time  of 

feasible,      division,  or  when  the  contingency  happens.     Howard  v. 

th^rTis  no  ^^'^^^«'  ^  Eq.  3*9 ;  Cai^ver  v.  Burgess,  18  B.  541 ;  7  D  .M. 

vested  gift  &  G.  96 ;  Pritchard's  Ti-asts,  3  Dr.  163. 

Divesting        ^-  When  there  is  a  vested  gift  with  a  divesting  clause 

gift  bo  BUT-  Ij^  favour  of  survivors  upon  death  merely,  as,  for  instance. 

vivor«  .  ,.  . 

upon  death  to  a  class  and  if  any  die  to  the  survivors,  the  class  to 
°^**'^  ^*  take  will  be  ascertained  at  the  time  when  the  shares  be- 
come indefeasible,  that  is  to  say,  at  the  time  of  distribu- 
tion, so  that  if  there  are  no  survivors  at  that  time  the 
original  gifts  are  not  divested.  Cambridge  v.  Rous,  25  B. 
409. 
Gift  to  c.  But  when  the  gift  is  to  a  class,  with  a  gift  to  sur- 


Burviyon. 
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vivors,  if  any  die  before  the  tenant  for  life  or  before  the  forvivom 

.11  any 

penod  of  distribution,  so  that  no  question  as  to  the  period  legatees 

/»  J   /»       "i-t*L  •  die  before 

of  defeasibiUty  can  arise :  the  period 

(i.)  K   the   gift  is  direct   to   be   paid   at   twenty-one  ^^^^«*^^^" 
and  if   any  die  under  twenty-one  to  the   survivors  as  Direct  gift 
tenants   in   common,  the  current  of  authority  seems  to^^2iJt^d 
show  that  the  share   of  a  legatee   dying  under  twenty-  ^  ^J  ^ 
one  will  go   to    those   who   survive  him,  though   such  *o^« 
survivors   may   not   survive  the  period   of  distribution, 
or  even  the  testator  where   the   gift  is   to  individuals, 
in    which   latter    case    the    accrued    share    will    lapse. 
Ex  parte  West,  1  B.  C.  C.  575 ;   Rickett  v.  GuHiemard, 
12   Sim.   88;    see,    too,  Rudge   v.   Barker,   Ca.   temp. 
Talb.  124,  and  cases  there  cited ;    Worlidge  v.  Churchill, 
3  B.  C.  C.  465;   Pain  v.  Berison,  3  Atk.  80;   SUlick  v. 
Booth,  1   Y.  &  C.  C.  121,  739;  Bardon  v.  Bardon,  16 
Ir,  Ch.  415 ;  see  Wakefield  v.  DyoU,  7  W.  R  31 ;  4  Jur. 
N.  S.  1098. 

(iL)  K  the  gift  is  after  a  life  interest  to  several  and  if  Future  gift 
any  die  before  the  tenant  for  life  to  the  survivors  as  and  if  any 
tenants  in  common,  it  appears  to  be  now  settled  that  sur-  ^^"^^^ 
vivors  means  those  who  survive  the  tenant  for  life,  and  ^?'  ^®»  ^ 

the  Burvi- 

therefore  those  who  survive  the  tenant  for  life  will  take  von, 
the  whole,  while,  on  the  other  hand,  if  none  survive  the 
tenant  for  life  the  prior  interests  are  not  divested.  Little- 
johna  v.  Household,  21  B.  29;  Marriott  v.  AheU,  7  Eq. 
478 ;  see  HurUer's  Trusts,  L.  R.  1  Eq.  295.  Bright  v. 
Rowe,  3  M.  &  K.  316,  if  contra,  must  be  considered  over- 
ruled. It  may,  however,  perhaps  be  classed  under  the 
preceding  head,  as  the  disposition  was  not  of  a  fund  in 
possession  to  a  tenant  for  life  with  remainder,  but  of  a 
reversionary  fund  subject  to  a  prior  life  interest,  to  be  paid 
upon  its  falling  in.  See,  too,  Vorley  v.  Richardson,  8  D. 
M.  &  G.  126. 

(iii.)  The  testator  may,  however,  show  that  he  intended  "W^®^ 

L  L 
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Bnrvivor-    survivorship  to  be  between  the  legatees,  and  not  to  have 

be  among   reference  to  the  period  of  distribution. 

^  ega-  j£^  £^^  instance,  the  gift  is  to  A-  for  life,  and  then  to  B. 
and  C.  equally,  and  if  either  die  in  A-*s  life  to  the  survivor 
of  them  the  said  B.  and  C,  his  eocecutors,  administrators, 
or  assigns,  there  is  a  strong  indication  that  the  survivor- 
ship intended  was  between  B.  and  C,  and,  therefore,  upon 
B.'s  death  in  A/s  life,  C.  immediately  becomes  entitled  in 
remainder  to  the  whole.     White  v.  Baker,  2  D.  F.  &  J.  65. 

Gift  to  d.  If  the  gift  is  if  any  die  without  issue  before  the 

if  any        period  of  distribution  to  survivors,  the  point  seems  to  be 

K?h.    more  doubtful. 

out  iflsue         (i.)  If  there  is  a  gift  in  the  event  of  any  dying  before 

before  the  .  ...  .  ./vo 

period  of  the  period  of  distribution  leaving  issue  to  such  issue,  and 
tioi^  ^  if  ^^y  ^i®  before  the  period  of  distribution  without  issue 
When  to  the  survivors,  since  the  gift  to  the  issue  takes  eflFect 
gift  to  the  upon  the  death  of  the  parent,  survivorship  refers  to  the 
any^<Ue  same  point  of  time,  namely,  the  death  of  the  person  dying 
leaving  without  issuo.  Ive  V.  King,  16  B.  46;  Eyre  v.  Marsden, 
2  Kee.  564 ;  4  M.  &  Cr.  231;  WUrnoU  v.  FlewiU,  13  W.  R. 
856;  11  Jur.  N.  S.  828. 
Where  the  (ii.)  On  the  Other  hand,  if  the  original  gift  is  to  a  class 
gift  is  to  a  living  at  the  period  of  distribution,  it  seems  more  natural 
daw  living  ^^j  refer  the  survivorship  to  the  same  period.  Essex  v. 
period  of    Clement,  30  B.  525. 

tion.  (iii.)  And,  perhaps,  the  same  will  be  the  case  where  the 

Where  the  gjf^  jg  ^^^  ^f  ^^  shares  of  those  dying  before  the  period 
is  to  be  of  distribution  without  issue  to  survivors,  but  the  whole 
once  for  fund  is  directed  to  be  divided  in  the  event  of  any  dying 
before  the  period  of  distribution  among  the  survivors,  im- 
plying that  the  whole  fund  is  to  be  kept  together  till  the 
period  of  distribution,  and  then  divided  among  a  class  of 
persons  capable  of  personal  enjoyment.  Watson  v.  Eng- 
land, 15  Sim.  1.  See  Re  Johnson's  Trusts,  10  L.  T.  N. 
S.  455. 


all. 
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(iv.)  Where  there  are  none  of  the  indications  of  inten-  Orowder  v. 
tions  above  mentioned,  it  seems  doubtful  what  the  rule  Young  v. 
would  be.     Crowder  v.  Stone,  3  Russ.  217 ;  and  Toung  v.  ^^^-^^'w- 
Robertson,  4  Macq.  314,  appear  to  be  in   direct  conflict 
on  the  point,  and  the  latter  being  a  Scotch  case,  it  is 
diflScult  to  say  how  far  its  authority  would  be  followed, 
especially  as   it  is    in    other   respects    not    entirely  in 
harmony  with  the  current  of  English  authority.     As  far 
as  principle  or  convenience  goes  the  arguments  seem  to  be 
fairly  balanced. 

A  gift  over  upon  death  without  issue  means  death 
without  issue  at  any  time,  in  the  absence  of  an  indication 
of  intention  to  limit  the  period  of  defeasibility.  The  class 
of  survivors,  therefore,  would  have  to  be  fixed  whenever 
the  contingency  happens,  and  there  seems  no  reason  for 
saying  that  the  mere  limiting  of  the  period  of  defeasibility 
should  introduce  a  contingency  into  the  bequest  to  sur- 
vivors and  make  the  gift  of  accruing  shares  conditional 
upon  surviving  the  period  of  defeasibility. 

The  gift  over  to  survivors,  being  upon  death  without 
issue,  it  is  the  failure  of  issue  of  members  of  the  original 
class  which  is  the  leading  motive  in  the  testator's  mind, 
and  not  death  before  the  period  of  enjoyment.  The 
share  is  given  to  survivors  not  because  the  original  mem- 
bers of  the  class  do  not  live  to  enjoy  it,  but  because 
they  have  no  children  to  benefit.  The  intention  is  to 
benefit  not  only  the  original  class  but  their  children, 
whereas,  if  the  survivors  are  not  fixed  till  the  time  when 
the  shares  become  indefeasible,  children  of  such  members 
of  the  original  class  as  die  before  that  time  will  take  no 
interest  in  the  shares  of  those  who  die  without  issue,  an 
argument  which,  as  already  remarked,  becomes  conclusive 
if  there  is  a  prior  gift  to  the  children  of  those  who  die 
leaving  children. 

On  the  other  hand,  if  the  shares  go  over  at  once,  and 

LL  2 
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several  die  without  issue  in  the  lifetime  of  the  tenaat  for 
life,  the  representatives  of  the  longer  livers  will  take  more 
than  the  representatives  of  those  dying  previously,  while 
the  representatives  of  the  person  dying  first  will  take 
nothing,  and  it  may  be  said  that  this  can  hardly  have  been 
the  testator's  intention ;  but  he  would  probably  have  pro- 
vided for  such  a  contingency  if  he  had  contemplated  it, 
and  his  omission  to  do  so  ought  not  to  affect  the  construe* 
tion  of  the  will. 

On  the  whole,  however,  it  must  be  admitted  that  the 

balance  of  recent  authority  is  in  favour  of  the  principle 

adopted  in  Young  v.  Robertson.    See  the  opinion  of  the 

V.-C.  Malins,  7  Eq.  483,  484. 

Case  when      d.  What  the  case  would  be  when,  the  gift  being  upon 

of  defeasi-  failure  of  issue  of  any  of  the  legatees  to  the  survivors, 

consfruc-    *^®   Court  limits  the  period    of    defeasibility  by  con- 

Jj^^^y  ^       struction  to  the  lifetime  of  the  tenant  for  life,  there  is 

limited. 

no  authority  to  show.  In  such  a  case  it  would  seem 
the  argument  above  mentioned  in  favour  of  immediate 
accruer  would  apply  with  greater  force,  as  the  period  of 
defeasibility  is  only  remotely  present  to  the  testatoi's 
mind. 


Accrued  Shares. 

Accrued  Clauses  in  a  will  disposing  of  the  shares  of  devisees 

subject  to  aiid  legatees  dying  before  a  given  period  or  event,  do  not 

^vu^^V  ^i^'^^^'   ^  positive  and  distinct  indication  of  intention 

original  extend  to  shares  which  have  once  accrued  under  those 

without  clauses  so   as  to  pass   them  a  second  time.     Ex  parte 

wo^  Fe«^,  1  B.  C.  C.  575 ;  Melsom  v.  Oilea,  L.  R  5  C.  P. 
614 ;  t6.  6  C.  P.  532 ;  ib,  6  H.  L.  24. 


Therefore  accrued  shares  will  not  pass  under  the  word 
share  or  portion.  CambiHdge  v.  Rous,  25  B.  416  ;  Bright 
V.  Ro^ve,  3  M.  &  K.  316. 
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But  accrued  shares  will  go  with  original  shares  if  there 
is  an  intention  expressed  that  they  should  do  so. 

1.  If,  for  instance,  accrued  shares  are  directed  to  go  Accrued 
in  the  same  manner  as  original  shares.     Curdia/m  v.  New-  rected  to' 
land,  2  B.  145 ;  Milsom  v.  Awdry,  5  Ves.  465 ;  Eyre  v.  ^^^^ 
Marsden,  4  My.  &  Cr.  231  ;   Melaom  v.  OUea,  L.  R.  6  Bbarea. 
H.  L.  24. 

2.  And  when  original  and  accrued  shares  have  once  ConsoUda- 
been  consolidated  by  a  direction,  for  instance,  that  they  ori^ai 
are  to   oo  in  the  same  manner,  "  there  is  no  occasion  to  *"^  ^' 

°  ^    ^  crued 

carry  on  any  separate  account  of  the  original  share  from  shares, 
the  accrued  share/'  and   both  will  pass  under  the  word 
share.     Re  Hutchinson,  5  De  G.  &  S.  681. 

3.  If   "his    or  her    share    or    shares"   are  spoken  ofWordaap- 
where  only  one  original  share  has  been  previously  given,  aocraed 
so  that  the  words  cannot  be  satisfied  reddendo  singula  ■^^•'^^ 
singuliSj  as   might  be  the  case  if  the   words  were  "  his, 

her,  or  their,  share  or  shares,"  accrued  shares  will  be  car- 
ried over.     WUmoU  v.  FlewiU,  13  W.  R.  856. 

And5  apparently,  "share  and  shares  and  interest," 
would  carry  accrued  shares.  Douglas  v.  Andrews,  14  B. 
347. 

4.  Accrued  shares  will  pass  where  the  testator,  though  Where  the 
he  speaks  of  individual  shares,  yet  shows  that  he  looks  tr^ted  as 
on   the  fund  as  existing  at  the  period  of  distribution  as  »» «€pe- 

^  \    ^  gate  fund. 

an  aggregate  and  previously  undivided  fund  by  speaking 
of  it^  for  instance,  as  the  trust  fund.  Worlidge  v. 
CliurchUl,  3  B.  C.  C.  465 ;  Leeming  v.  Sherratt,  2  Ha. 
14;  SUlick  v.  Booth,  1  Y.  &  C.  C.  121,  739;  Barker  v. 
Lea,  T.  &  R  413. 

So,  where  the  whole  fund  is  given  to  a  class,  with 
benefit  of  survivorship,  the  words  of  survivorship  apply 
to  the  whole,  accrued  as  well  as  original  shares.  In  re 
CrawhalVs  Trusts,  2  Jur.  N.  S.  892. 

5.  And  a  gift  over  of  the  whole  is  convincing  evidence  Gift  over 
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of  the        of   the    same   intention.    In   such   a   case  "share  must 

whole 

fund.         have  been   meant  to  include  every  interest  accruing  as 

well  as  original,  for  otherwise  the  estate  would  go   away 

from  the  issue  piecemeal  *;  whereas,  it  is  obvious,  nothing 

was  intended  to  go  over,  but  that  all  should  go  over  at 

once  on  failure  of  the  issue  of  all  the  children,  as  if  aU 

but  one   had   died   without  issue  who  was  intended  to 

take  all."    Doe  d,  Clift  v.  Birkhead,  4  Ex.  110 ;  Douglas 

v.  Andrewsy  14  B.  347 ;  DuUon  v.  Gnmdy,  33  B.  272 ; 

LangUy  v.  La/agUy,  6  L.  R.  Jr.  277. 

Where  the      6.  And  if  the  bequest  is  of  residue,  the  presumption 

raiidoary.  ag&inst  intestacy  will  assist  the  Court  in  passing  accrued 

with  original  shares.     Goodman  v.   Qoodrruin,  1  De  G.  & 

Sm.  695. 

Accnied         7.  Accrued  shares  are  similarly  not  liable  to  the  same 

prim4        restrictions  as  original  shares  in  the  absence  of  a  clearly 

Bub'ecrto   expressed    intention  so  to  restrict    them.      Gibbons   v. 

the  reatric-  Langdon,  6  Sim.  260 ;   Ware  v.  Watson,  7  D.  M.  &  G. 

lion  of 

original      248 ;  and,  on  the  other  hand,  Trickey  v.  Trickey,  3  M.  & 
■*'*^       K.  560 ;  Jarman's  Trusts,  L.  K  1  Eq.  71 ;   Fitzgerald  v. 
Fitzgerald,  I.  R  7  Eq.  436. 
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CHAPTER  XXXIX. 

THE   CONSTRUCTION   OF  GIFTS   OVER. 

Gifts  Over  upon  Death  before  Vesting. 

A  GIFT  over  of  the  share  of  a  legatee  who  dies  before  Gift  over 
attaining  a  vested  interest  takes  effect  if  the  legatee  dies  b^<^  ** 
in  the  lifetime  of  the  testator,  whether  under   or  over  ^^*^* 
the  age   appointed  for  vesting.     Re   GaitakeWa  Ti^usts, 
15  Eq.  386. 

A  gift  over  upon  the  death  of   the  legatees  before  Vestingf 
attaining  a  vested  interest  refers  primd  fade  to  death  ^f^  ^^^ 
before  vesting  in  interest.  **^  yeetiiig 

...     in  interest 

This  is  the  case  whether  the  gift  be  immediate  or  in 
remainder.  Parkin  v.  Hodgkinriaon,  15  Sim.  293 ;  Re 
Arnold* 8  Estaie,  33  B.  163;  Richardson  v.  Power,  19 
C.  B.  N.  S.  780. 

If,  however,  the  gift  over  be  to  persons  living  at  the  When  the 
period  of   distribution,  there  is  a  strong  argument  that  persons 
the  word  vested  was  used  as  equivalent   to   vested  iRthe^riod 
possession :  Toun^  v.  Robertson,  4  Macq.  314,  where  the  ?^^'®*"' 
gift  over  upon  the   death    of    any  before    attaining  a 
vested  interest  was  to  the  survivors,  which  was  read  as 
equivalent  to  those  who  survive  the  period  of  distri- 
bution, and   Oreenhalgh  v.  Bates,  L.  R  2  P.  &  D.  47, 
where  the  gift  over  was  to  the  next  of  kin  of  the  tenant 
for  life,  who  could  not  be  ascertained  till  her  death. 

So,  if  the  legacies  would  be  vested  in  interest  at  the 
testator's  death,  and  the  gift  over  is,  if  any  of  the  legatees 
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die  during  the  testator's  life,  or  after  his  decease,  with- 
out attaining  vested  interests,  vested  must  mean  vested 
in  possession.     King  v.  CuUen,  2  De  G.  &  S.  252. 
Vested  And,  in  the  same  way,  the  testator  may  show  that  he 

used  M  •in 

equivalent  used  "vested"  in  the  gift  over,  as  equivalent  to  "paid, 
^"        if  the  gift  over  is,  if  any  die  before  their  share  should  be 
vested  as  aforesaid,  when  only  directions  as  to  payment 
have  been  previously  given.     SiUick  v.  Booth,  1  Y.  &  C. 
C.  121,  126. 

If  the  testator  expressly  provides  for  the  death  of  the 
legatees  in  his  lifetime,  a  gift  over  upon  death  before 
vesting  refers  to  vesting  in  possession.  In  re  Morris, 
6  W.  R  423. 


Gifts  Oveb  upon  Death  before  Payment. 

Gift  over       A.  In  the  case  of  a  direct  gift,  followed  by  a  gift 
before  pay-  over,  if  any  of  the  legatees  die  before  their  l^acies  are 

diate  gift        1.  If  a  period  for  payment  is  appointed  the  gift  over 

period  of    takes  effect : 

paymen  ^   j£  ^j^^  prior  legatee  dies  in  the  testators  lifetime, 

whether  after  the  age  fixed  for  payment  or  not     WaUcer 
V.  Main,  IJ.  &  W.  1 ;  GaxtskdVa  Trust,  15  Eq.  386. 

b.  If  the  prior  legatee  survives  the  testator,  but  dies 

before  the  time  fixed  for  payment.    JenJdns  v.  Jenkins, 

Belt's  Supplement,  264  ;  BaTrmiell  v.  Gfillow,  9  Jur.  704 ; 

and  see  Woodbum>e  v.  Woodbum£,  3  De  G.  &  S.  643. 

Where  no       2.  If  no  time  is  fixed  payable  refers  to  the  testator  s 

period  for  . 

payment  is  death.  Rammell  v.  OiUow,  9  Jur.  704 ;  CoUhis  v.  Mdo 
appointed.  ^^^^^  g  Sim.  87 ;  C(yrt  v.  Fimfor,  1  Coll.  320. 
Gift  over  B.  If  there  is  a  life  interest,  followed  by  a  bequest  to 
bSOTepay-  certain  persons,  and  a  gift  over  in  the  event  of  death 
^?^^  before  the  respective  legacies  become  payable,  no  time 
there  is  a   being  appointed  for  division  or  payment,  the  gift  over 
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takes  effect  with  respect  to  those  legatees  who  die  before  life  in- 
the  tenant  for  life.  Crowder  v.  Stone,  3  Russ.  217 ;  "* ' 
Creswick  v.  Qaskdl,  16  B.  577. 

The  word  entitled,  however,  is  more  easily  susceptible  Meaningrof 
of  the  meaning  vested  than  the  word  payable,  and  it  wiU  *?e!LtiU^- 
accordingly  be  taken  to  mean  entitled  in  right  and  not  in 
possession,  and  referred  to  the  death  of  the  testator  and 
not  of  the  tenant  for  life,  if  the  latter  meaning  would  have 
the  effect  of  divesting  a  previously  vested  gift.  See  Comr- 
misaioTiera  of  Charitable  DoTuUiona  v.  Cotter,  2  D.  &  Wal. 
615;  ID.  &  War.  498;  Henderaon-v,  Kervnicott,  2  De  G. 
&  S.  492.  See  Beale  v.  Connolly,  I.  R.  8  Eq.  412  ;  Jopp 
V.  Wood,  28  B.  53 ;  2  D.  J.  &  S.  323. 

C.  If  there  is  a  life  interest  as  well  as  a  period  of  Effect  of 
payment  the  question  is  more  compUcated.  Sn  d^Ith 

The  most  numerous  cases  on  this  head  have  occurred  in  ^^^^  Pay- 
ment when 

marriage  settlements,  where,  in  addition  to  the  leaning  in  there  in  a 

life  inte- 

favour  of  vesting,  the  Court  is  assisted  by  the  legal  pre-  rest  and  a 
sumption  that  the  children  were  intended  to  be  provided  ^yment. 
for  at  the  time  when  their  portions  were  wanted,  whether 
they  survived  the  tenant  for  life  or  not.     See  Emperor  v. 
Rolfe,  1  Ves.  sen.  208. 

The  same  rules  of  construction  are  however  applicable 
to  wills.  At  the  same  time  it  must  be  remembered  that 
the  tendency  of  the  Court  at  the  present  day  is  to  give 
words  their  natural  meaning,  and  it  is  probable  that 
many  of  the  old  authorities  cited  below  would  not  now 
be  followed.  The  cases  may  be  classified  under  the  follow- 
ing heads : — 

1.  If  there  is  a  gift  to  A.  for  life,  followed  by  a  bequest  Effect  of 
to  his   children,  whether   at  twenty-one,  or  payable  at  of  the* 
twenty-one,  with  a  gift  over  on  death  before  the  legacy  is  l^*^*u 
payable,  the  gift  over  is  good  as  regards  legatees  who  die  testator, 
in  the  testator's  lifetime,  whether  under  or  over  twenty- 
one.     Walker  v.  Main,  1  J.  &  W.  1 ;  the  share  of  Mary 
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Main,  who  it  appears  had  attained  twenty-ona    See  Gait- 
skeWa  Trust,  15  Eq.  386. 
Bequest         2.  If  there  is  a  gift  to  A.  for  life  followed  by  a  con- 
upoii^     tingent  bequest  to  his  children,  as,  for  instance,  to  the 
Si^is^i^    children  at  twenty-one,  or  to  be  vested  at  twenty-one,  and 
defeasible  a  gift  over  in  the  event  of  death  before  the  shares  are 
payable,  if  the  word  payable  were  taken  in  its  ordinary 
meaning  as  referring  to  the  time  at  which  the  money  is 
actually  distributable,  it  would  involve  the  double  con- 
tingency of  surviving  the  tenant  for  life  and  attaining 
twenty-one,  and  therefore  the  Court  confines  it  to  the 
latter,  which  is  the  event  when  the  bequest  is  most  likely 
to  be  required,  and  this  is  the  case  whether  there  is  pro- 
vision for  the  issue  of  the  children  or  not    Memdham  v. 
Williama,  L.  R  2  Eq.  396 ;  Mocatta  v.  Lindo,  9  Sim.  56 ; 
Jones  V.  Jones,  13  Sim.  661 ;  Bouverie  v.  Bouverie,  2  Ph. 
349. 

The  same  will  be  the  case  whether  the  word  used  is 

"received"  or  "receivable:"    Westy.MiUer,  6  Eq.  59; 

Dodgson's  Trust,  1  Dr.  440 ;  or  "  entitled  in  possession," 

or  "  entitled  to  the  receipt,"  or  "  entitled  to  payment," 

or  "  before  they  have  received  or  become  possessed."    lie 

Yates'  Trust,  21  L.  J.  Ch.  281 ;  Haward  v.  James,  28  B. 

523;  Re  Williams,  12  Beav.  317;  BammeU  v.  OiUow, 

9  Jur.  704. 

E£fectof        3.  When  the  shares  of  daughters  are  directed  to  be 

to  18811^01  vested  at  twenty-one,  or  marriage,  and  there  is  a  gift  over, 

ber^^th*^  if  any  of  the  legatees  die  before  their  shares  are  payable 

tune  of      to  theii'  issue,  there  seems  to  be  some  doubt  whether  it 

when  the    would  not  be   necessary  to   construe   "payable"  in  its 

to  bT  *"  ordinary  meaning,  since  a  daughter  could  not  die  leaving 

▼ested  at    ^gg^g  before  her  share   becomes  payable  if  "  payable " 

marriage.  ^  ^  **  *^  •' 

meant  "  vested." 

It  seems,  however,  that  if  the  gift  over  is  simply  of  the 
shares  of  legatees  who  die  before  the  time  of  payment. 
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the  construction  would  not  be  afiFected  by  this  fact.  Mend- 
ham  V.  WiUiamSy  L.  R  2  Eq.  396. 

On  the  other  hand,  if  the  gift  over  is  not  simply  of 
their  shares,  ^but  of  the  shares  to  which  the  parents 
would  have  been  entitled  if  living,  since  the  parents 
would  have  been  entitled  to  nothing  unless  they  survived 
the  period  of  vesting,  and  the  daughters  could  not  have 
had  issue  without  taking  vested  shares,  payable  will  have 
its  literal  meaning.    Day  v.  Radcliffe,  3  Ch.  D.  654. 

Probably,  however,  Mendham  v.  Williams  and  Day  v. 
Raddiffe  cannot  stand  together. 

4.  Where  the  gift  to  the  children  is  vested  at  birth  and  Where 

...  there  is  a 

payment  only  is  postponed,  and  there  is  no  provision  for  vested  gift 
the  issue  of  the  children  and  a  gift  over  in  the  event  of  ^t  21.^*" 
death  before  the  shares  become  payable :  as,  for  instance, 
to^.  for  life  and  then  to  his  children,  to  be  divided  at 
twenty-one,  with  a  gift  over  if  any  die  before  their  shares 
are  payable,  in  this  case  payable  will  be  held  to  mean 
attaining  twenty-one,  for  otherwise  the  issue  of  those  chil- 
dren would  "not  take  who  died  in  the  lifetime  of  the  tenant 
for  life  over  twenty-one.  Hallifax  v.  Wilson,  16  Ves. 
168 ;  Walker  v.  Mai/a,  1  J.  &  W.  1;  Salisbury  v.  Lamb, 
1  Ed.  465  ;  Re  WUliams,  12  B.  317 ;  Hayward  v.  James, 
28  B.  523. 

The  construction  will  be  the  same  where  the  issue  only 
of  such  children  are  provided  for  as  die  under  twenty-one. 
Mocatta  v.  lAndo,  9  Sim.  56. 

If,  however,  there  is  after  a  bequest  for  life  a  bequest  When  the 
to  children  vested  at  their  births,  and  the  time  of  division  ^I^dying 
is  alone  postponed  with  provision  for  the  issue  of  children  ^^?r®  <^e 

^       ^  *  _  _  penod  of 

dying  at  any  time  during  the  life  of  the  tenant  for  life,  and  distribu- 
a  gift  over  if  they  die  before  the  legacies  become  payable,  provided 
the  word  payable  will  bear  its  ordinary  meaning  and  refer  g^^^*^ 
to  the  death  of  the  tenant  for  life. 

For  instance,  if  the  gift  be  to  A.  for  life,  then  to  her 
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children,  to  be  transferred  to  them  at  twenty-one,  and  if 
any  die  before  their  shares  are  payable,  leaving  issue,  to 
such  issue,  and  if  any  die  before  their  shares  are  payable 
without  issue  over,  since  the  fund  becomes  actually  pay- 
able on  the  death  of  the  tenant  for  life,  and  there  is  no 
reason  to  adopt  any  other  construction  in  order  to  favour 
the  issue,  who  are  already  provided  for,  the  gift  over  will 
be  good  on  the  death  of  the  legatees  during  the  life  of 
the  tenant  for  life,  though  they  may  have  attained  twenty- 
one.     TViUmoWa  Trust,  7  Eq.   532;  CheU  v.  CheU,  23 
W.  R  262. 
E£fectof        It  may,  however,  be  noticed  that  the  construction  of 
cation  of    pAys^ble,  as  meaning  attaimng  twenty-one,  especialiy  m 
the'^'n?^^  cases  under  the  first  head,  is  materially  assisted  by  such 
■truction.    words  as  ''  to  be  paid,"  or  "  payable "  at  twenty-one,  and 
''it  is  no  strain  to  understand  the  testator  as  adverting 
merely  to  the  age  of  twenty-one,  which  he  had  just  before 
appointed  as  the  period  of  payment."   HcUlifax  v.  Wilson^ 
16  Ves.  168. 
When  the       5.  If  the  death  of  the  tenant  for  life  is  ihe  earliest 
gift  is  oon-  period  at  which  the  gift  can  be  payable ;  if,  for  instance, 

^nror-  ^^^  8^*  ^^  *^  ^^^^  *^  survive  the  tenant  for  life,  to  be 
viving  the  p^jj  3,^  twenty-one,  with  a  gift  over  upon  death  before 
life, "pay-  the  shares  become  payable;  the  word  payable  would  in 
bears  itg  all  probability  receive  its  ordinary  meaning  and  be  re- 
^]^J^?JJ  ferred  to  the  period  of  distribution,  Bielefidd  v.  Record, 
2  Sim.  354. 


Gifts  Over  upon  Death  before  actually  Receiving 

THE  Legacv. 

Gift  to  When  it  is  clear  that  the  testator  refers  only  to  legatees 

^^^g  at     living  at'his  death  and  there  is  a  gift  over  if  any  die  be- 
to**?*tii  ^*^'®  their  shares    are  payable  or  before  receiving  their 
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shares^  the  gift  over  cannot  refer  to  death  in  the  lifetime  with  a  gift 
of  the  testator.     V.-C.  Kindersley,  in  such  a  case,  held  death 
that  the  gift  over  was  good  with  regard  to  the  shares  of  payment 
those  who  died  within  a  year  after  the  testator's  death ; 
but,  apparently,  in  such  a  case,  the  Court  would  inquire 
at  what  time  the  money  might  have  been  paid.    Arrow- 
smith's  Trusts,  29  L.  J.  Ch.  775;  6  Jur.  N.  S.  1231;  on 
appL,  2  D.  F.  &  J.  474. 

In  the  same  way  under  an  immediate  bequest  with  a 
gift  over  upon  death  "  before  me  or  before  the  division  of 
my  estate,"  the  gift  over  takes  effect  upon  the  shares  of 
legatees  dying  within  a  year  from  the  testator's  death.  In 
re  CoUison;  Collison  v.  Barber,  12  Ch.  D.  834. 

If,  however,  the  gift  over  is  in  the  event  of  death  before  Gift  over 
the  legacy  is  actuaUy  paid  or  received,  there  is  some  doubt  before 
whether  the  gift  over  will  take  effect.    See  Hutcheon  v.  J^^w 
Mannington,  1  Ves.  jun.  366 ;  4  B.  C.  C.  491 ;  Martvn, 
V.  Martin,  L.  R  2  Eq.  404 ;  Minors  v.  Battisony  1  App. 
C.  429. 

According  to  the  earlier  authorities,  which  have  not  been 
unanimously  followed,  it  seems  that,  though  the  Court  will 
be  unwilling  to  put  upon  any  words  a  meaning  which 
would  divest  a  previously  vested  gift  if  the  legatee  dies 
before  actually  receiving  it,  nevertheless,  where  such  an 
intention  is  clearly  expressed,  effect  must  be  given  to  it. 
See  QaskeU  v.  Harman,  11  Ves:  p.  497: 

"  If  a  testator  thinks  proper,  whether  prudently  or  not, 
to  say  distinctly,  showing  a  manifest  intention,  that  his 
legatees,  pecuniary  or  residuary,  shall  not  have  the  legacies 
or  the  residue,  unless  they  live  to  receive  them  in  hard 
money,  there  is  no  rule  against  such  intention,  if  clearly 
expressed.  But  that  would  open  to  so  much  inconvenience 
and  fraud,  that  the  Court  is  not  in  the  habit  of  making 
conjectures  in  favour  of  such  an  intention.  In  tlje  case  of 
Hutcheon  v.  Mannington,  I  admit,  I  thought  the  meaning 


I  « 


\ 


I 
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of  those  words  was,  what  they  shall  have  received  ;  and  I 
thought  so  even  after  the  decision.  The  use  I  have  since 
made  of  that  case  is  as  an  authority,  that,  if  the  words  will 
admit  of  not  imputing  to  the  testator  such  an  intention,  it 
shall  not  be  imputed  to  him."  See,  too,  SitweU  v. 
Bernard,  6  Ves.  535. 

Thus,  for  instance,  as  already  noticed,  death  before  re- 
ceiving will  not  mean  before  actually  receiving,  but  before 
being  entitled  to  receive.     See,  too,  Whiting  v.  Farce, 
.  2  B.  571 ;  and  see  In  re  Kirkbride'a  Trusts,  L  R  2  Eq. 
400. 

On  the  other  hand,  if  the  intention  is  clearly  expressed 
the  legacy  will  be  divested  if  the  legatee  dies  before 
actually  receiving  payment  Whitman  v.  Aitken,  2  Eq. 
414 ;  Johnson  v.  Crook,  12  Ch.  D.  639.  See,  however, 
Martin  v.  Martin,  supra;  Minors  v.  Battison,  supra ; 
Bubb  V.  Padwich,  13  Ch.  D.  517. 
^*h  In  the  same  way  if  there  is  a  gift  upon  trust  for  sale  and 

D6I0FC  BftlO     -       ,    ,  .         . 

compkted.  division  among  certam  legatees,  a  gift  over  if  any  die 

before    the   sale  is  completed   is   valid.      FavUcener  v. 

HolUngworth,  cit.  8  Ves.  559 ;   El/mn  v.  Elwin,  8  Ves. 

547;   see  Bernard  v.  Montague,  1    Mer.  433;    see  11 

Ves.  508. 
Negligence      But  even  when  the  gift  over  is  upon  death  before  actual 

of  executor  .  ",      i  i-  .  .111,1, 

wiU  not     receipt,  the  negligence  of  an  executor  will  not  be  allowed 

Seiegatoe.  ^  Prejudice  the  legatee,  and  an  inquiry  will  be  directed 

as  to  the  time  at  which,  with  reasonable  diligence,  the 

legacy  ought  to  have  been  paid.    Law  v.  Thompson,^' 

Russ.  92. 

Death  j^  gift  over  upon  death  before  the  execution  of  the  trusts 

before  ^  ■*■, 

execution   of  the  wiU  is  void.    Roberts  v.  Youle,  49  L.  J.  Ch.  744 

of  truBts. 


DEATH   UNMABRIED   AND   WITHOUT   ISSUE.  527 


Gifts  Over  upon  Death  Unmarried  and  without 

ISSUK 

1.  In  a  gift  over  upon  death  unmarried  without  any  ex-  V°™*^" 

^  ncci* 

planatory  context,  unmarried  means  never  having  been 
married.     DaZrymple  v.  Holly  29  W.  R  421. 

2.  Where  vested  interests  are  given  at  twenty-one  or  Gift  over 
marriage,  a  gift  over  upon  death  unmarried  and  without  unmarried 
issue  will  mean  never  having  been  married.     Hey  wood  v.  ^^  |]^*g" 
Heywood,  29  B.  9  ;  PraU  v.  MaUhew,  8  D,  M.  &  G.  522  ;  when 

vesxeQ  UU' 

OoTvne  V.  Cooke,  15  W.  E,  676.  terests  are 

3.  And,  perhaps,  the  same  construction  would  be  adopted  Sarri^e^^ 
where  the  gift  is  to  A.  simply  and  if  he  dies  unmarried 

and  without  issue  over;  the  argument  in  favour  of  the 
construction  being  that  A/s  interest  would  then  be  inde- 
feasible upon  his  marriage.  See  Hey  wood  v.  Heywood, 
supra;  see  In  re  Savmdera'  Trusts,  3  K.  &  J.  152 ;  Radford 
V.  Willis,  7  Ch.  7. 

The  case  of  Doe  d.  Baldwin  v.  Bawding^  2  B.  &  Aid. 
441,  is  not  opposed  to  this  view,  since  the  donee  there  left 
a  husband  surviving  her,  so  that  upon  no  construction  of 
unmarried  could  the  gift  over  take  effect.  The  point  did 
not  arise  in  Bell  v.  Phyn,  7  Ves.  450. 

4.  Of  course,  if  the  legatee  were  married  at  the  date  of 
the  will  this  construction  would  be  impossible. 

In  Crosthwaite  v.  Dean,  5  Eq.  245,  a  gift  over  of  a  Unmarried 
fund  in  case  the  legatee  should  marry  or  die  unmarried,  to  a  aeoond 
where  the  legatee  was  married  at  the  date  of  the  wiU  °^*^ri*^- 
and  of  the  testator's  death,  but  her  husband  was  believed 
to  be  dead,  was  held  to  refer  to  a  second  marriage.     See, 
too,  Lepine  v.  Bean,  10  Eq.  160;  Smith  v.  diaries,  13 
W.  K.  224. 

5.  If  the  rift  is  to  A.  for  life,  remainder  to  his  children,  Gift  over 

T  .    ,  1        •  1  •  upon  death 

and  if  A.   dies  unmarried  and   without  issue   over,  un-  unmarried 
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and  with-  married  will  be  read  as  equivalent  to  not  having  a  wife  at 
Stel^*  his  death.  To  read  it  as  never  having  been  married 
prior  gift    ^Quld  increase  the  chance  of  intestacy,  since  in  that  case, 

to  the 

legatee  for  if  A.  married  and  had  no  children,  the  gift  over  would 
then  to  hii  uot  take  effect ;  and,  again,  the  woi-d  unmarried  would  be 
"^^^^    mere  surplusage.    Doe  d,  EvereU  v.  Cooke,  7  East,  269 ; 
In  re  Sanders'  Trusts,  L.  R  1  Eq.  675. 


"  And  "  CHANGED  INTO  "  OR  *'  IN  QlFTS  0 VER. 

Devise  to  1.  If  there  is  a  devise  to  A.  in  fee  and  if  he  dies  under 
wicUf^he  twenty-one  and  without  issue  over,  "and"  will  not  be 
dies  under  xQsA  "  or."    To  do  SO  would  havo  the  effect  of  divestiner 

21  *nd  .  ^ 

without  a  prior  devise  in  events  other  than  those  mentioned, 
issue  over,  j^^j^^i^  y  Molcolm,  21  B.  225 ;   Coatea  v.  Hart,  32  B. 

349 ;  3  D.  J.  &  S.  504. 

And,  similarly,  a  gift  to  A.  for  life,  and  then  to  her 
children,  and  if  she  dies  under  twenty-one  and  without 
children  over,  will  not  be  construed  as  if  it  were  under 
twenty-one  or  without  children.  Key  v.  Key,  1  Jur.  N. 
S.  372. 
Devise  to  2.  If  the  devise  is  to  A.  in  tail  and  if  he  dies  under 
and  if  he    twonty-one  and  without  issue  over,  "and"  will  not  be  read 


t^^d^^  "  or."    Orey  v.  Pearson,  6  H.  L.  61,  and  Doe  d  Usher  v. 
without      Jessep,  12  East,  288;  overruling  Brovmsword  v.  Edwards, 

issue  over.  , 

2  Yes.  sen.  243,  so  far  as  it  is  an  authority  on  this  point. 
In  this  case  there  is  reason  for  contending  that  the  devise 
over  ought  to  be  read  as  equivalent  to  "  if  he  dies  under 
twenty-one  or  at  any  time  without  issue,"  since  the  estate 
would  take  effect  as  a  remainder  after  an  estate  tail ;  but 
this  would  deprive  the  issue  of  any  benefit  if  the  devisee 
died  under  twenty-one  leaving  issue,  imless  the  devise 
were  read  under  twenty-one  without  issue,  or  at  any  time 
without  issue,  involving  a  very  considerable  alteration  of 
the  words  of  the  will. 
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This  latter  construction,  however,  would  perhaps  be 
adopted  if  the  original  devise  in  tail  were  made  contingent 
upon  the  devisee  attaining  twenty-one  or  having  issue. 
Brownsword  v.  Edwards,  2  Ves.  sen.  243. 

3.  A  diflFerent  question  arises  where  the  gift   over  is  Gift  over 
upon  two  events,  one  of  which  includes  the  other,  as  ''if  events, one 
A.  dies  unmarried  and  without  children."  Ldndes 

If  the  gift  is  to  A.  for  life  and  then  to  his  children  ^«  other, 
absolutely,  so  that  if  A.  has  no  children  there  would  be  an 
intestacy,  there  are  three  possible  constructions : 

a.  If  possible,  unmarried  will  he  held  to  mean  un-  nnmamed 

if  possible 

married  at  the  time  of  death,  and  it  is  then  unnecessary  wiu  mean 
to  change  "  and  "  into  "  or."    Doe  v.  Rawding,  2  B.  &  Sed^aUhe 
Aid.  441 ;  Doe  d.  Everett  v.  Cooke,  7  East,  269 ;  In  re  ^^^ 
Sanders*  Trusts,  L.  R  1  Eq.  675 ;  see  ante,  p.  527. 

The  same  is  the  case  if  unmarried  means  "  not  married 
by  consent."    Dillon  v.  Hai^ris,  4  BL  K.  S.  321. 

6.  If,  however,  it  is  clear  that  unmarried  must  mean  If  ""- 

married 

never  having  been  married,  it  seems  doubtful  whether  must  mean 
"  and  "  will  now  be  changed  into  "  or."    According  to  the  ^^  °^' 
earlier  cases,  there  is  no  doubt  that  the  change  would  be  l^^*' 
made.     Wilson  v.  Bayley,  3  B.  P.  C.  195 ;  Eepworth  v.  changed  ^ 
Tayloi%  1  Cox,  112 ;  Maberley  v.  Strode,  3  Ves.  450;  Bell  ^^  '*''''' 
V.  Phyn,  7  Ves.  453. 

These  cases  are,  however,  of  doubtful  authority,  since 
the  term  "  unmarried  "  would  probably  now  in  all  similar 
cases  be  held  equivalent  to  "  not  married  at  the  death." 

The  question  in  Grey  v.  Pearson,  6  H.  L.  61,  was  so 
different  that  it  can  hardly  be  said  to  have  any  bearing 
upon  this  point. 

c.  But  if  the  gift  is  to  A.  absolutely,  and  if  he  dies^^^o^^ 

after  an 

before  marriage  and  without  children  over,  *'  and "  will  absolute 
not  be  read  "  or,"  as  to  do  so  would  be  to  increase  the  the^i^'tce 
defeasibility  of  interests  already  completely  disposed  of  in  ^^^  before 

•'  *•'■*■  marriage 

all  events.    Seccombe  v.  Edwards,  28  B.  440.  and  with- 

out issue. 
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Gift  over 
upon  two 
indepen- 
dent 
events. 


"And"  will  not  be  changed  into  "or"  where  the  gift 
over  is  upon  death  in  the  testator's  lifetime,  and  before 
receiving  any  benefit.  In  re  Kirkhride's  Trusts,  L.  R.  2 
Eq.  400. 

4.  Where  the  two  events  upon  which  the  gift  over  is 
made  to  depend  are  independent  of  each  other,  there  can 
be  no  reason  for  changing  "  and "  into  "  or."  Day  v. 
Day,  Kay,  703;  Reed  v.  Braithwaite,  11  Eq.  514;  see 
Barker  v.  Young,  33  B.  353. 


Change  of  "or"  into  "and"  in  Gifts  Over. 


» ' 


'  I 


Gift  over 
upon  death 
under  age 
or  without 
lawful 
isiue. 


Gift  over 
upon 
ffdlure  of 
issue  or 
some  other 
event. 


1.  If  there  is  a  devise  to  A.  in  fee  if  she  dies  leaving 
lawful  issue,  but  if  she  dies  under  age  or  without  lawful 
issue  over,  "or"  will  be  read  "and."  Johnson  v.  Simcock, 
6H,  &N.  6;  9  W.  R895. 

2.  If  the  devise  is  to  A.  in  fee,  and  if  he  dies  under 
twenty-one  or  without  issue  over,  "or"  will  be  read  "and," 
to  favour  the  issue  of  A.  Fairfield  v.  Morgan,  2  B.  &  P. 
N.  R.  38 ;  Denn  d.  Wilkins  v.  Kemeys,  9  East,  366  ; 
Eastman  v.  Baker,  1  Taunt.  174;  Mollis  v.  Morris,  17 
B.  198. 

3.  If  the  devise  is  to  A.  for  life,  remainder  to  his 
children  in  tail,  and  if  A.  dies  under  twenty-one  or  with- 
out children  over,  it  is  doubtful  whether  "  or  *'  Would  be 
read  "and."  According  to  the  earlier  authorities,  the 
change  would  be  made.  Hasker  v.  Sutton,  1  Bing.  501; 
9  J.  B.  Moo.  2 ;  but  see  Cooke  v.  Mirehouse,  34  B.  27. 

4.  And  where,  after  a  prior  absolute  gift,  the  gift  over 
is  upon  failure  of  issue  or  some  other  event,  such  as  not 
making  a  will,  "  or  "  will  bo  read  "  and,"  though  the  gift 
over  may  thereby  become  void.  Inco7^arated  Society  v. 
Richards,  1  D.  &  War.  258;  G routed  v.  Greated,  26  B.  621; 
Green  v.  Harvey,  1  Ha.  428. 


CHANGE  OF  "OB''  INTO  "AND."  531 

5.  But  if  the   devise  is  to  A.  in  tail  and  if  he  dies  Devise  to 

.  A.  in  tail, 

under  twenty-one  or  without  issue  over,  "  or  "  will  not  be  and  if  he 
construed  "and;"   though,  on  the  other  hand,  it  seems  2i^orwith- 
that  if  the  devisee  died  under  twenty-one  leaving  issue,  ®"*  "*^® 
the  gift  over  would  not  be  held  to  have  taken  effect,  so 
that  the  devise  would,  in  fact,  be  construed  as  equivalent 
to  "  if  A.  dies  under  twenty-one  without  issue  or  without 
issue  at  any   time."      Moi^timer  v.   Hartly,  6  Ex.  47; 
Soulle  V.  Gerard,  Cro.  Eliz.  525 ;  Woodward  v.  Glasbrook, 
2  Vern.  388  ;  and  Lord  St.  Leonard's  judgment  in  Grey  v. 
Pearson,  6  H.  L.  61.     The  devise  over  in  this  case  takes 
effect  as  a  remainder  after  an  estate  tail. 

6.  But  if.  the  devise  over  after  an  estate  tail  to  A.  is  in  9^^  ^^'^^ 

m  case  of 

case  of  the  death  of  A.,  or  want  of  his  issue,  "  or  "  must  death  of 
be   read   "  and,"   in  order  to  preserve  the  prior  estate,  or  failure 
Monkhouae  v.  Monkhouae,  3  Sim.  119.  ofhisi^sue. 

7.  "Or"   will  be   read  "and"  when  a  gift  is  given  "Or  "read 

,    .  "  and     in 

upon  either  of  two  events,  as  upon  attaining  twenty-one  the  gift 
or  marriage,  and  there   is  gift  over  upon  death   under  t^g  g^^  jg 
twenty-one  or  unmarried,  the  gift  over  being  otherwise  ^®«ted  m 
inconsistent  with  the  prior  gift,    {jlrant  v.  Dyer,  2  Dow.  other  of 
87 ;  Thompson  v.  Teuton,  22  L.  J.  Ch.  243 ;  Thackeray  v.  events. 
Hampson,  2  S.  &  St.  214 ;  Grimshawe  v.  Pickup,  9  Sim. 
591;  Collett  v.  Colktl,  35  B.  312. 

8.  In  some  cases  where  there  has  been  a  gift  contingent  Gift  over 
upon  attaining  twenty-one,  subject  to  a  life  interest,  and  before  the, 
a  gift  over  upon  death  before  the  tenant  for  life  or  under  |^^*^*  ^^^ 
twenty-one,  "or"  has  been  read  "and."     Miles  v.  Dj/cr,  «»wier2i. 
5  Sim.  435 ;  8  Sim.  330 ;  Bentley  v.  Mrcrh,  25  B.  197. 

And  if  a  gift  over  upon  death  under  age  or  without 
leaving  a  husband  is  afterwards  referred  to  as  "  in  case  of 
death  under  age  as  aforesaid,"  "  or  *'  will  be  read  "  and." 
Wedddl  V.  Mundy,  6  Ves.  341. 
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Gift  Over  upon  Death  without  Children. 


in  a  gift 
over  upon 
death 
without 
children. 


*!^^IV     ,      ^^  many  cases  where  an  estate  in  fee  is  given,  followed 

dren  *  read  -i.  .       i  . 

"iasue"  by  a  gift  over  m  the  event  of  the  devisee  dying  without 
children,  the  word  children  has  been  construed  as  synony- 
mous with  issue.  Doe  v.  Webber,  1  B.  &  Aid.  713 ;  Doe 
d,  Simpson  v.  Simpson,  5  Sc.  770 ;  4  Bing.  N.  C.  333 ; 
Doe  d,  Blesard  v,  Simpson,  3  M.  &  Gr.  929 ;  Bacon  v. 
Cosby,  4  De  G.  &  S.  261 ;  Parker  v.  Birks,  1  K  &  J.  156 ; 
Richards  v.  Danies,  13  C.  B.  N.  S.  69,  861 ;  see  Mathetos 
V.  Gardiner,  17  B.  254. 

And  the  same  construction  would  perhaps  be  put  upon 
a  similar  gift  over  after  an  absolute  bequest  of  personalty. 
Synge-s  Trusty  3  Jr.  Oh.  379 ;  see  Stone  v.  Maude,  2  Sim. 
490. 


Gifts  Over  upon  Death  without  leaving  or 

having  Issue. 


Leaving 
cenfltrued 
as  equi- 
valent  to 
having. 


The  word  leaving  in  a  gift  over  upon  death  without 
leaving  issue  will,  if  possible,  be  so  construed  as  not  to 
destroy  prior  vested  interests,  it  will  in  fact  be  taken  as 
equivalent  to  "without  having  had  children  who  take 
vested  interests." 

1.  Thus,  when  tfiere  is  a  bequest  or  devise  to  A.  for  life 
and  after  his  death  to  his  children,  whether  a  particular 
time  is  fixed  at  which  their  shares  are  to  vest  or  not,  fol- 
low^ed  by  a  gift  over  upon  the  death  of  A.  without  leaving 
children,  the  children  of  A.,  either  at  their  birth  or  at  the 
particular  time  appointed,  as  the  case  may  be,  take  inde- 
feasible interests  not  liable  to  be  defeated  by  death  during 
the  life  of  A.  Maitland  v.  Chalie,  6  Mad.  243 ;  MarshaU 
V.  Hill,  2  Mau.  &  S.  608 ;  Ex  parte  Hooper,  1  Dr.  264 ; 
Kennedy  v.  Sidgvdck,  3  E.  &  J.  640;  Re  Thompson's 
Trusts,  5  De  G.  &  S.  667 ;  White  v.  Hill,  4  Eq.  265 ; 
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Casamayor  v.  Strode,  8  Jur.  14 ;  In  re  Brown's  Ti^ust, 
16  Eq.  239 ;  Trehame  v.  Layton,  L.  E.  10  Q.  B.  459. 

2.  The  same  construction  has  been  followed  where  there 
was  a  devise  to  A.  absolutely  and  after  her  death  without 
leaving  issue  over.     White  v.  Hight,  12  Ch.  D.  751. 

3.  The  Court,  however,  will  not  depart  from  the  ordinary 
meaning  of  the  word  leaving,  in  order  to  vest  interests 
which  were  not  vested  before. 

Wlien  the  gift  is,  for  instance,  if  the  tenant  for  life 
leaves  children,  to  all  such  children,  with  a  gift  over  in 
the  event  of  his  death  without  leaving  children,  the  word 
leaving  must  have  its  ordinary  meaning.  In  these  cases 
the  condition  of  surviving  the  tenant  for  life  is  part  of 
the  original  gift,  and  there  is  no  question  of  divesting  a 
prior  gift.  Sheffield  v.  Kennett,  27  B.  207 ;  4  De  G.  &  J. 
593 ;  Bytheaea  v.  Bythesea,  17  Jur.  645 ;  23  L.  J.  Ch.  1004 ; 
Yoxing  v.  Tuimer,  1  B.  &  S.  550;  see  In  re  Watson's 
Trust,  10  Eq.  36,  and  the  comments  therein  upon  Bryden 
V.  WUlett,  7  Eq.  472 ;  Jeyes  v.  Savage,  10  Ch.  555 ;  and 
see  Hedges  v.  Haiyer,  3  De  G.  &  J.  129. 

4.  It  seems  the  words  "  without  having  any  child  "  may  Without 
be  construed  as  equivalent  to  "  without  having  had  "  any  child, 
child.     Weakley  d.  Knight  v.  Rugg,  7  T.  R.  322 ;  Wall 

V.  Tondinson,  16  Yes.  413 ;  Jeffreys  v.  Conner,  28  B.  328. 

5.  But  the  words  "  without  any  children  '*  mean  without  Without 
children  at  the  death.     Thiclcnesse  v.  Liege,  3  B.  P.  C.  365 ;  dren. 
Jeffreys  v.  Conner,  supi^a. 
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Gift  over  When  there  is  a  gift  over  upon  the  death  of  A.  with- 
ofthe de-  ^^^  issue  before  a  given  period,  the  gift  over  takes  effect 
visee  with-  ^ipQ^  the  failure  of  issue  of  A.,  not  necessarily  at  his  death, 

out  isBue        '^  7  J  3 

before  a  but  at  any  time  before  the  given  period,  whether  the  will 
period.       is  before  or  since  the  Wills  Act.    Jarnian  v.  Vye,  L.  R. 

2  Eq.  784. 
Gift  over        It  is  not  quite  clear  whether  a  devise  upon  failure  of 
^hout*    issue  to   such   of  certain   named   legatees  as   should  be 
issue  to      *i  \\\QTL  living,"  which  would  in  a  will  before  the  Act  have 

persons  ° 

then  been  held   to   take  effect   upon  failure  of  issue  of  the 

livinir. 

ancestor  at  his  death,  or  at  any  time  during  the  lives  of 

the  surviving  legatees,  would  now  be  held  to  take  effect 

only  upon  failure  of  issue  of  the  ancestor  at  his  death. 

See  MnrroAj  v.  Addenhrooky  4  Buss.  407 ;  Greenwood  v. 

Verdon,  1  K.  ifc  J.  74. 

Effect  of        By  the  29th  section  of  the  Wills  Act,  1  Vict.  c.  26,  words 

sec.  of  the  "  which  may  import  either  a  want  or  failure  of  issue  of 

^^^  ^te  ^^y  person  in  his  lifetime,  or  at  the  time  of  his  death,  or 

in  default  an  indefinite  failure  of   his  issue,  shall  be  construed  to 

mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at  the 

time  of  the  death  of  such  person,  and  not  an  indefinite 

failure  of  his  issue,  unless  a  contrary  intention  shall  appear 

by  the  will,  by  reason  of  such  person  having  a  prior  estate 

tail  or  of  a  preceding  gift  being,  without  any  implication 

arising  from  such  words,  a  limitation  of  an  estate  tail  to 
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such  person  or  issue,  or  otherwise :  provided  that  this  Act 
shall  not  extend  to  cases  where  such  words  as  aforesaid 
import  if  no  issue  dascribed  in  a  preceding  gift  shall  be 
born,  or  if  there  shall  be  no  issue  who  shall  live  to  attaiD 
the  age  or  otherwise  answer  the  description  required  for 
obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue/' 
See  In  re  Chvnnery'a  Estate,  1  L.  R.  Ir.  296. 

The  words  dying  without  male  issue  will,  under  this  Death 
section,  be  restricted  to  male  issue  living  at  the  death  of  issue  male, 
the  ancestor.     Upton  v.  Hard/man^  I.  R  9  Eq.  167. 

This  section  does  not  apply : — 

1.  Where  the  words  used  are  heirs  of  the  body  and  not  In  what 

cases  the 

issue.     Hams  v.  Davis,  1  Coll.  416;  Jte  Sallery,  11  Ir.  section 
Ch.  236 ;  Dawson  v.  Small,  9  Ch.  651.  a^y?** 

2.  Where  the  failure  of  issue  would  not  before  the  Act 
have  been  construed  to  import  an  indefinite  failure  of 
issue.    Moms  v.  Mon^,  17  B.  198. 

3.  Apparently  it  would  not  apply  where  there  is  a  gift 
of  personalty  to  A.  and  the  heirs  of  his  body,  followed  by 
a  gift  over  in  default  of  his  issue.  At  any  rate,  it  does 
not  where  realty  and  personalty  are  given  together  in  tail. 
Oreen  v.  Oreen,  3  De  G.  &  Sm.  480 ;  see  Greenway  v. 
Oreenway,  2  D.  F.  &  J.  137 ;  Oreen  v.  OUes,  5  Ir.  Ch. 
25. 


ReFBKENTIAL  CONSTIiUCTION  OF  QlFTS  OVER  UPON 

Death  without  Issue. 

The  construction  of  gifts  over  in  default  of  issue  is  not 
affected  by  the  Wills  Act  where  those  words  are  construed 
to  mean  default  of  issue  to  take  under  the  preceding 
limitations.  It  becomes  necessary,  therefore,  to  consider 
in  what  cases  the  referential  construction  has  been 
adopted. 
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A.  Where  the  words  are  for  default  of  such  issue,  they 
naturally  refer  to  the  issue  before  mentioned. 
GiftoTer        J.  This  is  clearly  the  case  where  the  prior  limitations 

in  default  .  .  "^  .  ^  t,    t> 

of  fucA       are  in  tail.    Doe  d,  Phipps  v.  Lord  Mulgrave,  5  T.  R. 

iasue,  after  qq^ 
limitationa  ^-'"• 

in  tail.  2.  So  where  the  prior  limitations  are  to  children  and 

After  limi-         ... 

tations  in   their  heirs,  a  gift  over  in  default  of  such  issue  means  m 
^'  default  of  such  children.    Doe  d,  Comherhach  v.  Perryn,  3 

T.  R  484;  Rex  v.  Marquess  of  Stafford,  7  East,  521. 

But  if  there  is  anything  to  show  that  the  children  were 
intended  to  take  estates  tail,  the  words  in  default  of  such 
issue  may  be  referred  to  the  word  heirs  so  as  to  cut 
down  the  estates  to  estates  tail.  Thus,  where  the  limita- 
tion was  to  the  first  and  other  sons  and  their  heirs,  a 
gift  over  in  default  of  such  issue  was  referred  to  the  word 
heirs,  the  intention  being  that  the  sons  were  to  take  in 
succession.    Lewis  d.  Ormond  v.  Waters,  6  East,  336. 

In  BiddvZph  v.  Lees,  8  E.  &  B.  289,  the  intention  to 
give  estates  tail  was  apparent  from  the  shifting  clause. 
After  limi-      3,  And  even  though  the  limitation  be  to  children  simply, 

tations  for  "  .  .      , 

life.  SO  that  they  would  only  take  for  life,  a  gift  over  in  default 

of  such   issue  will   be   construed  referentially.     Hay  v. 

Earl  of  Coventry,  3  T.  R.  83 ;  Denn  d,  Breddon  v.  Page, 

3  T.  R.  87,  n,;  11  East,  603,  n, ;  Ashley  v.  Ashley,  6  Sim. 

358 ;  Bridger  v.  Ramsay,  10  Ha.  320 ;  Re  Arnold's  Estate, 

33  B.  163. 

After  limi-      4.  On  the  other  hand,  where  there  is  a  limitation  to  a 

giving  a     first  son  without  more,  followed  by  limitations  in  default 

UffiiSr*  ^^  ®^^^  ^^^^®  *^  *^®  other  sons  in  tail,  the  Court  will  lay 

est  only,     hold  of  small  circumstances  to  give  the  first  son  also  an 

and  the  .  ^ 

otiier  sons  estate  tail. 

Thus,  in  Evans  d.  Brooke  v.  Astley,  3  Burr.  1569,  there 
was  the  circumstance  that  the  testator  referred  to  the 
earlier  limitations  as  including  the  "parent  and  his 
descendants." 
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In  Clements  V,  Paske,  3  Doug.  384,  the  limitation  to  the 
first  son  was  referred  by  the  word  "  likewise "  to  other 
limitations  in  fee. 

And  see  Doe  d,  Harris  v.  Taylor,  10  Q.  B.  718,  which 
may  perhaps  be  supported  on  the  ground  that  the  words 
'*  the  elder  of  such  sons  and  the  heirs  of  his  body  to  take 
before  the  younger,"  applied  to  the  first  son  as  well  as  to 
the  others.  See,  however,  Bamacle  v.  Nightingale,  14?  Sim. 
456 ;  and  see  Oalley  v.  BarHngton,  2  Bing.  387 ;  In  re 
Denny's  Estate,  I.  R  8  Eq.  427. 

5.  The  primd  facie  meaning  of  the  word  "  such  "  is  to  Inaccurate 
refer  the  word  with  which  it  is  coupled  to  earlier  words,  ^ord 
so  that  the  latter  word  is  only  a  compendious  statement  "*'^^^- 
of  the  earlier  limitations ;  it  may,  however,  have  the  con- 
verse effect,  if  there  is  anything  upon  the  will  to  show 
that  the  testator  used  the  earlier  word  in  the  sense  of 
the  later;  and  the  word  "  such  "  maybe  rejected,  if  the 
term  with  which  it  is  coupled  and  that  to  which  it  refers 
are   so   inconsistent  with   each   other,   that   the   testator 
cannot  have  meant  the  one  as  a  mere  compendious  refer- 
ence to  the  other. 

Thus,  a  devise  to  A.  a^nd  his  heirs,  and  in  default  of 
such  issue  over  would,  perhaps,  in  a  will  cut  down  A.'s 
estate  to  an  estate  tail.     See  Idle  v.  Cook,  1  P.  Wms.  70. 

And  in  Parker  v.  Tootal,  11  H.  L.  143,  where  the  de- 
vise was  to  Thomas  for  life,  remainder  to  the  first  son  of 
the  said  Thomas  in  tail  male  lawfully  begotten,  severally 
and  successively;  and  for  want  of  such  lawful  issue  either 
of  Thomas  or  of  James,  over,  the  word  such  was  practi- 
cally rejected  and  Thomas  took  an  estate  tail. 

B.  When  there  is  a  devise  to  A.  for  life,  followed  by  Gift  over 
particular  limitations  in  favour  of  some  of  his  issue,  with  of  iasne 
an  ultimate  limitation  on  failure  of  the  issue  of  A,  the  "^P^y- 
question  arises  whether  the  intention  was  to  benefit  all 
the  issue^  notwithstanding  the  incomplete  enumeration  of 
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them  under  the  special  limitation,  in  which  case,  in  wiUs 
before  the  Wills  Act,  the  gift  over  in  default  of  issue  will 
give  A.  an  estate  tail,  or  whether  the  issue  intended  to  be 
benefited  are  sufficiently  indicated  by  the  special  limita- 
tions, in  which  case  the  failure  of  issue  will  be  construed 
to  mean  such  issue  as  before  mentioned. 
When  tbo       1,  If  tJie  deviso  is  to  A.  for  life,  then  to  his  children, 

prior  limi- 

utions  are  SO  that  they  take  vested  estates  in  fee  or  tail,  and  in 
ancestor  default  of  Lssue  of  A.  over,  issue  means  the  issue  before 
^'thre-  ni^iitioned,  and  A/s  estate  will  not  be  enlarged.  Foster 
maindcr  to  v.  Hmjes,  2  E.  &  B.  27 ;  4  E.  &  B.  717 ;  T(ym\s  v.  Went- 
dren  in  fee  ^voHhy  11  AIoo.  P.  C.  52G ;  Smyth  V.  Poiver,  I.  R.  10  Eq. 

or  in  tail.     -■  qq 

When  the       And   this   is   the   case,  though  the  children  included 

utions       under  the  prior  limitations  may  be  sons  only  and  not 

■ona^only.   daughters,  and  though  the  prior  estates  may  be  in  tail 

male.     Tiirke  v.  Frenchman,   2  Dyer,  171;    1   And.  8; 

Baker  v.  Tucker,  11  Ir.  Eq.  104;  3  H.  L.  106. 

Quare,  whether  it  makes  any  difference  in  the  con- 
struction of  the  gift  over  in   default  of  issue  that   the 
ancestor   has  children  living  at  the  date  of  the  devise. 
See  Doe  d.  Todd  v.  Tuesbury,  8  M.  &  W.  514,  commented 
on  in  4  E.  &  B.  730. 
Where  the      2.  If,  however,  the  prior  limitations  include  less  than 
tations       the  whole  number  of  sons  the  referential  construction 
l«M  than    ^^^^  ^^^  ^^  adopted.     Langley  v.  Baldwin,  1  Eq.  Ab.  185, 
the  whole  pi.  29,  cit.  1  P.  W.  759 ;  A.-G,  v.  SuUon,  1  P.  W,  753 ; 

number  of 

sons.  3  B.  P.  C.  75 ;  Stanley  v.  Lennard,  Amb.  355 ;  1  Ed.  87 ; 

ITey  V.  Key,  4  D.  M.  &.  G.  73. 

The  referential  construction  is,  however,  more  readily 

adopted  where  the  limitations  are  to  some  of  the  issue 

at  twenty-one,  and  there  is  a  gift  over  in  default  of  issue 

who  attain  twenty-one.    Sandei'8  v.  Aahford,  28  B.  609. 

When  the       3.  If  the  failure  of  issue  is  restricted  to  failure  at  the 

iwae'u^'    death  of  the  parent  the  referential  construction  will  not 


KEFERENTIAL   CONSTRUCTION.  539 

be  adopted,  as  it  might  have  the  effect  of  divesting  the  restricted 
interests  of  children  who  had  died  before  the  tenant  for  failure  at 
life  leaving  children.     Wesiwood  v.  Southey,  2  Sim.  N.  S.  tor's^dwth. 
192;  ExpaHe  Hooper,  1  Dr.  264;  Re  Tookey'a  Ti^uat, 
21  L.  J.  Ch.  402;  In  re  Biron,  1  L.  R  Tr.  258. 

4.  If  the  gift  is  to  A.  for  life,  then  to  such  issue  as  he  Gift  over 
should  appoint  by  will  and  if  A.  dies  without  issue  over,  of  issue 
issue  in  the  gift  over  is  held  to  refer  to  the  issue  before-  power*to 
mentioned,  that  is  to  say,  issue  living  at  the  death  of  A  fppo^^*  ^ 
Target  v.  Gaunt,  1  P.  W.  432 ;  Hockley  v.  Mawbey,  1  Yes.  will, 
jun.  143 ;  3  B.  C.  C.  82  ;  Leeming  v.  Sherratt,  2  Ha.  14 ; 
Hanan  v.  Brew,  10   Ir.  Eq.  333 ;  Eastwood  v.  Avison, 

L.  R.  4  Ex.  141. 

5.  When  the  limitations  to  issue  are  contingent  upon  Where  the 

.  1    •    •  .    •  • ,  .-I  />         .  •   -I  limitations 

attainmg  a  certain  age,   it   seems   the   referential  con- to  issue  are 
struction  would  not  be  adopted.     Doe  d.  Rew  v.  Lucraft,  ^^**^' 
1  M.  &  Sc.  573;  8  Bing.  386 ;  Franks  v.  Price,  6  Sc.  710 ;  ^"^ ' 
5  Bing.  N.  C.  37 ;  3  B.  182. 

6.  In  wills  before  the  Wills  Act,  where  the  devise  to  Where  the 
children  is  without  words  of  limitation  so  that  they  only  ^ke  for 
take  estates  for  life,  the  referential  construction  will  not^*^?®^^"' 

wills 

be  adopted,  but  the  parent  will  take  an  estate  tail  in  before  the 
remainder  after  the  life  estates.  Parr  v.  SvdndeUs,  4 
Russ.  283.  Bennett  v.  Lowe,  5  M.  &  Pay.  485 ;  7  Bing. 
535,  is  not  inconsistent  with  this  rule,  since  the  gift 
over  was  not  upon  an  indefinite  failure  of  issue;  and 
Wight  V.  Leigh,  15  Yes.  564,  which  conflicts  with  the 
latter  branch  of  this  rule,  would  probably  not  now  be 
followed. 

C.  Similar  rules  apply  to  personalty.  Keferen- 

1.  Thus,  in  a  bequest  to  A.  for  life  and  then  to  his  gtructionof 
children   and   if    A.   dies   without    issue   over,  the   sdft*^  j^®^, 

'  ^       upon  death 

over  refers   to   the   failure   of  the   objects  of  the  prior  ^t^^oa* 
gift.      Doe  d.  Lyde  v.  Lyde,  1  T.  R.  593;    Salkeld  V.  caseof  per- 
Vemon,  1  Ed.  64;  Robinson  v.  Hunt,  4  B.  450;   In^"^^' 
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re  WyndJiam's  Trusts,  L.  R.  1  Eq,  290 ;  In  re  Sanders' 
Trusts,  ib,  675. 

*'  If  there  be  no  child  there  can  be  no  other  issue,  and 
if  there  be  a  child,  the  child  will  take  the  whole,  and 
there  will  be  nothing  to  limit  over/'  Per  Turner,  L.  J., 
Pride  V.  Fooks,  3  Do  G.  &  J.  252. 

Where  family  plate  was  settled  on  A.  for  life,  with 
remainder  to  B.  his  first  son  for  life,  with  remainder  to 
B.'8  first  son  absolutely  and  in  the  event  of  B.'s  first  son 
dying  under  twenty-one  and  without  issue  to  the  second 
and  other  sons  of  B.  in  the  same  way  and  in  default  of 
sons  of  B.  similar  limitations  in  favour  of  the  second  and 
other  sons  of  A.  absolutelv,  with  an  ultimate  limitation 
if  there  should  be  no  son  of  A.  or  B.  who  should  attain 
twenty-one  or  die  under  that  age  leaving  issue,  the  ultimate 
gift  over  took  effect,  though  B.  attained  twenty-one. 
Cardigan  v.  Curzon  Howe,  9  Eq.  358. 
Where  the  2.  Where  the  prior  gifts  to  the  children  are  not 
to  iasue  are  vested  SO  that  there  may  be  issue  who  may  not  take 
^^^'  under  them,  for  instance,  children  of  children  who  die 
before  the  time  of  vesting,  it  is  less  easy  to  admit  the 
referential  construction  and  it  seems  that  without  some 
further  indications  to  be  collected  from  the  will  it  will 
not  be  adopted.  Pride  v.  Fooks,  3  De  G.  &  J.  252; 
Walker  v.  Mower,  16  B.  365. 

And  the  same  is  the  case  where  the  gifts  to  the  children 
are  only  to  arise  upon  a  contingency,  as  for  iostance,  if  the 
legatee  marries.  Andree  v.  Ward,  1  Russ.  260;  Campbell 
v.  Harding,  2  R  &  M.  390 ;  2  Q.  &  Fin.  431 ;  8  Bl.  N.  & 
469. 

Under  a  gift  to  a  tenant  for  life  and  then  to  such 
children  as  she  should  leave  at  her  decease,  with  a  power 
of  appointment  to  the  tenant  for  life  in  the  event  of  her 
death  without  issue,  the  referential  construction  was  adopted. 
In  re  Merceron's  Trusts  ;  Davies  v.  Mercei^an,  4  Ch.  D.  182. 
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3.  The  referential  construction  may  be  assisted  by  other  Keferen. 

•^  ''  tiai  con- 

limitations.     See  Malcolm  v.  Taylor ,  2  K  &  M.   416,  struction 

where  this  construction  was  assisted  by  the  devise  of  the  other  linZ 
realty.  **^°^- 

4.  And  when  there  is  elaborate  provision  made  for  the  When  the 

issue  ox 

issue  of  children  dying  before  the  time  of  vesting  and  parenta 
born  within  the  limits  of  perpetuity,  a  gift  over  in  default  f^^h^' 
of  issue  may  very  well  be  referred  to  the  prior  limitations,  time  of 

Testing  are 

EUicombe  v.  Gompertz,  3  M.  &  Cr.   127 ;   Triokey  v.  provided 
Trickey,  3  M.  &  K.  560.  ^"'• 

5.  The  referential  construction   will  not  be    adopted  ?®9^.^* 

••■in  joint 

where  the  bequest  is  in  joint  tenancy  to  A.  and  her  tenancy  to 
children,  with  a  gift  over  in  default  of  issue.     In  this  and  chil- 
case  the  whole  is  already  disposed  of,  whether  children  ^*^^^2y 
are  born  or  not,  and  in  the  absence  of  some  further  indica-  »  g>/*  ^''^ 

on  death 

tion  of  intention  there  can  be  no  reason  for  attempting  without 
to  make  the  gift  over  valid  in  order  to  divest  absolute  "''^^ 
interests.    Fisher  v.  Webster,  14  Eq.  283. 


Gifts  Over  upon  Death  without  Issue  before  the 

Wills  Act. 

Such  words  as  "  dying  without  issue,"  or  "  without 
leaving,"  or  "  having  issue "  in  devises  before  the  Wills 
Act,  are  construed  to  mean  an  indefinite  failure  of  issue. 
Lee's  Case,  1  Leon.  285,  pi.  387;  Cole  v.  Gohle,  13  C.  B.  445. 

But  with  regard  to  personalty,  death  without  leaving  Oases  be- 
issue  is  held  to  mean  leaving  issue  at  the  death.    And  wills  Act, 
where  real  and  personal  estate  is  devised  by  the  same^^^'^^. 
words,  death  without  leaving  issue  will  import  an  indefi-  on  failure 

of  issue 

nite  failure  of  issue  as  regards  the  realty,  but  a  failure  of  will  not 
issue  at  the  death  as  regards  the  personalty.    Forth  v.  SXfinitir 
Chapman,  1  P.  W.  663 ;  Bamf(yrd  v.  Chadwick,  2  W.  R.  ^*^^- 
530. 
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The  failure   of  issue   will,  however,  be   restricted   io 
de\  ises  of  realty : 
Gift  over        1.  If  the  ulterior  limitations  are  made  to  depend  upon  a 
nra  of  tiie  failure  of  issue  of  the  testator  and  there  are  found  amongst 

tesutor's    ^y^^  ulterior  limitations  provisions  which  could  not  reason- 
own  iisae.  ^ 

ably  be  meant  to  depend  upon  a  general  failure  of  issue, 
such  as  directions  for  payment  of  debts.  Bye* 8  Settlertienf, 
10  Ha.  100. 

It  has  been  said  that  a  devise  on  failure  of  the  testator's 
(ywii  issue,  he  having  none  at  the  time,  will  in  itself  be 
sufficient  to  show  that  the  testator  does  not  refer  to  an 
extinction  of  issue  at  any  time.  The  cases,  however, 
quoted  in  support  of  the  proposition  cannot  be  said  to 
establish  the  exact  point,  since  in  all  of  them  the  devise 
over  was  for  payment  of  debts  or  legacies.  French  v. 
Caddell  3  B.  P.  C.  257;  WeUxTigton  v.  Wellington,  4 
Burr.  2165;  1  W.  Bl.  645;  LyUon  v.  Lyttm,  4  B.  C.  C. 
441 ;  Sanfard  v.  Irby,  3  B.  &  Aid.  654 

In  Bagot  v.  Legge,  12  W.  R.  1097;  4  N.  R  492,  it  was 

assumed  that  a  devise  upon  failure  of  the  testator's  issue, 

though  he  had  none  at  the  time,  would  have  been  void 

for  remoteness. 

Death  2.  If  the   devise   is   uix)n   death  >vithout  issue   under 

iMueunder  twenty-one  or  over  twenty-one,  or  upon  some  other  event 

^^'  personal  to  the  devisee.     Toovey  v.  Lassetf,  10  East,  460 ; 

Bight  V.  Day.  16  East,  67 ;  Gityyn^  v.  BeriT/,  I.  R  9  C.  L. 

494. 

The  same  rule  has  been  applied  where  the  limitations 
were  upon  death  under  twenty-one  and  without  issue. 
Olover  V.  MoTickton,  3  Bing.  13 ;  Doe  d,  Johnson  v.  John- 
son, 8  Ex.  81. 

But  the  rule  does  not  apply  where  the  event  is  not 
purely  personal  to  the  devisee;  for  instance,  if  the  gift 
over  is  if  A.  survives  B.  and  dies  without  issue.  Feakes  v. 
Standley,  24  B.  485. 
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3.  So,  too,  with  regard  to  personalty,  a  gift  over  if  A.  As  regarda 
dies  under  twenty-one  without  issue  means  issue  living  at 

his  death.     Pawlet  v.  Dogget,  2  Vern.  85;  Martin  v.  Lcmgy 
ib.  151 ;  Morris  v.  Motris,  17  B.  198. 

4.  Failure  of  issue  is  restricted  to  failure  at  the  death  ^^^  over 

o^  or  071  the 

of  the  parent  if  the  devise  is  on  failure  of  the  issue  of  A.,  death  of 
then  "at"  or  "on"  the  death  of  A.  over.     Doe  d.  Smith ^f^^' 
v.  Webber,  1  B.  &  Aid.  713 ;  Doe  d.  King  v.  Frost,  3  B.  & 
Aid.  546 ;  Ex  parte  Davies,  2  Sim.  N.  S.  114;  Parker  v. 
Birlcs,  1  K  &  J.  156. 

It  makes  no  difference  whether  A.  takes  the  fee  or  only 
a  life  estate  owing  to  the  absence  of  words  of  limitation. 
Coltsmann  v.  Coltsviann,  L.  E.  3  H.  L.  121. 

There  seems  no  reason  to  doubt  that  in  the  case  of  Effect  of 

the  vroiu 

realty  the  words  ''after  the  death  of  A."  would  prinid after, 
facie  mean   immediately  after  and  have   the  same  re- 
strictive force  as  they  have  in  the  case  of  personalty.     See 
Trotter  v.  Oswald,  1  Cox,  317. 

But  it  may  appear  from  the  context  that  those  words 
were  not  to  have  a  restrictive  force.  Walter  v.  Brevj,  Cora. 
373 ;  Jones  v.  Ryan,  9  Ir.  Eq.  249. 

In  the  same  way  with  regard  to  personalty,  if  the  gift  is  Rule  in  the 

case  of 

if  A.  die  without  issue  at,  on,  or  after  his  decease  over,  personalty. 

the  failure  of  issue  means  failure  at  A.'s  death.     Pinbury 

V.  Elkin,   1   P.  Wms.  563;    TroUer  v.  Ostuald,  1  Cox, 

317;    Wilkinson  v.  South,   7    T.   R   555;    Rackstraiu 

V.  Vile,  1  S.  &  St  604 ;  Hedges  v.  Harper,  3  De  G.  &  J. 

129. 

5.  So,  too,  if  a  sum  of  money  is  to  be  paid  upon  the  Effect  of  a 
decease  of  the  devisee,  upon  failure  of  whose  issue  the  to  pay  a 
estate  is  given  over,  or  within  a  short  time  afterwards,  the  ^^ 
failure   of   issue   will   not  import  an   indefinite   failure.  "P**^  ^^® 

deoease  of 

Doe    d.  Smith    v.    Webber,   1   B.   &  Aid.   713;   Doe  dtheances- 
King  v.   Frost,   3   B.   &  Aid.  546;   Nichols  v.  Hooper, 
1    P.  W.   108;    2  Vern.  686;    Bliiistmi  v.   Warburtov, 
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Gift  over 
in  default 
of  iBsue  to 
persona 
"then 
living." 


CampbdL 


Gift  in 
default  of 
issue  to  a 
class  ascer- 
tainable 
upon  some 
collateral 
event 


2  K  &  J.  400 ;  Rye  8  SeUlement,  10  Ha.  106,  Perhaps 
Keily  v.  Fowler,  6  B.  P.  C.  309;  Wilm.  298,  comes  under 
this  head 

6.  A  gift  over  upon  failure  of  issue  to  persons  "then 
living/'  the  persons  being  such  as  mudt  be  ascertained 
within  the  limits  of  perpetuity,  will  not  be  construed 
to  mean  an  indefinite  failure  of  issue.  Mui^ray  v. 
Addenbrooky  4f  Russ.  407;  GreenvHXxl  v.  Verdon,  1  K. 
&  J.  74. 

In  such  cases  the  failure  of  issue  contemplated  is  not 
a  failure  at  the  death  of  the  ancestor,  but  at  any  time 
during  the  lives  of  the  legatees  to  take  under  the  gift 
over.  Cases  supra  cit,  and  Crowder  v.  Stone,  3  Buss. 
217;  and  see  Jai^man  v.  Vye,  L.  R.  2  Eq.  784. 

In  Candy  v.  Campbell,  8  Bl.  N.  S.  469;  2  CI.  &  F.  421, 
a  gift  in  default  of  issue  to  the  testator's  nephews 
and  nieces  who  might  be  living  at  the  time,  was  held  void 
for  remoteness.  In  this  case  the  nephews  and  nieces  may 
not  all  have  been  born  at  the  testator's  death,  the  donees 
therefore  would  not  have  been  ascertained  within  the  limits 
of  perpetuity. 

In  Gee  v,  Audley,  1  Cox,  324,  the  point  does  not  appear 
to  have  been  raised  whether  the  failure  of  issue  could  be 
restricted  to  the  lives  of  the  persons  to  take  under  the  gift 
over. 

Of  course,  where  the  class  to  whom  the  property  is  given 
on  failure  of  issue  would  include  persons  coming  into 
being  at  any  time  before  the  failure  of  issue  takes  place, 
there  is  no  reason  for  restricting  the  failure  of  issue. 
Webster  v.  Parr,  26  B.  236. 

In  the  same  way,  where  the  class,  to  whom  the  gift  is 
made  upon  failure  of  issue,  is  not  to  be  ascertained  at  the 
time  when  the  failure  happens,  but  upon  some  collateral 
event ;  if,  for  instance,  the  gift  is  upon  failure  of  issue  to 
the  children  of  my  brothers  living  at  the  death  of  my  last 
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child,  so  that  the  class  to  take  is  ascertaiDed  at  a  different 
time  from  the  period  of  possession,  there  is  no  reason  for 
restraining  the  failure  of  issue,  since  children  may  take 
transmissible  interests  without  surviving  the  failure  of 
issue.     Oarrett  v.  CockereU,  1  Y.  &  C.  C.  494. 

7.  It  would  seem  that  the  same  principle  ought  to  apply  ^*  ™ 
where  the  gift  is  to  several,  and  if  any  die  without  issue  iasne  to 

x_  j.r  •  survivors. 

to  the  survivors. 

Therefore,  in  such  a  case,  if  survivors  means  those  who  When  sur- 
survive  the  failure  of  issue,  the  failure  of  issue  can  only  rJ^rs  i» 
import  a  restricted  failure.    The  cases,  however,  seem  to  S^g^'^ 
show  that  a  mere  gift  if  any  die  without  issue  to  the 
survivors  without  more  would  be  sufficient  to  restrict  the 
failure  of  issue  to  the  death  of  the  parent.     Hughes  v. 
Sayer,  1  P.  Wms.  634 ;  Ranelagh  v.  Ranelagh,  2  M.  &  E. 
441 ;  Westwood  v.  Southey,  2  Sim.  N.  S.  192;  Turner  v. 
Frampton,  2  Coll.  331. 

But  if  survivor  means  not  the  person  surviving  the  When  snr- 
failure  of  issue  but  the  longest  liver  of  the  legatees,  so  is  merely 
that  ono  legatee  surviving  another  would  take  a  trans-  J^^*^® 
missible  interest  before  the  failure  of  issue,  the  failure  of 
issue  will  not  be  restricted.     Chadock  v.  Cowley,  Cro. 
Jac.  695. 

It  is  submitted  that,  where  the  meaning  of  survivors  is  Effect  of 
clear,  words  of  limitation  superadded  are  immaterial ;  bat  limitation, 
where  it  is  doubtful  whether  the  survivorship  contem- 
plated is  between  the  legatees  or  is  to  be  referred  to  the 
period  of  failure  of  issue,  words  of  limitation  superadded 
afford  a  strong  argument  that  the  former  was  intended. 
Massey  v.  Hudson,  2  Mer.  130 ;  O'Donohoe  v.  King,  8  Jr. 
Eq.  185. 

Upon  the  same  principle,  in  all  those  cases  where  sur-  When  sur- 
vivors would  be  read  others,  or  there  is  an  intention  to^referri- 
benefit  not  merely  the  persons  who  survive  the  failure  of  ^J^*^® 
issue,  but  their  stirpes,  the  failure  of  issue  will  not  be 
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restricted.  Roe  v.  Scott,  Feame,  C.  R  473,  n ;  Taylor  v. 
Walker,  13  W.  R.  986;  Assignees  of  Leadbeater,  L  R 
8  Eq.  422;  see,  too,  M'Clenaghan  v.  BavJchead,  I.  R.  8 
C.  L.  195. 

P*!f  T^\        ^'  ^®^®  ^^  ^^  authority  for  saying  that  a  gift  on  failure 
of  iflsue  to  of  issue  to  A.,  a  definite   named   person  without  more, 
^J^       would  have  the  effect  of  restricting  the  failure  of  issue. 
Lord  Beauderk  v.  Dormer,  2  Atk.  307 ;  Barlow  v.  Salter, 
17  Ves.  479;  see  Feame,  C.  R  481. 
Intention       On  the  other  hand,  a  gift  in  default  of  issue  of  A.  to 
personal     two  persons,  or  such  of  them  as  should  be  then  living, 
ment.'        ^®^  ^®^  ^®^^  sufficient  to  show  that  the  testator  meant  a 
personal  enjoyment  by  the  legatees  and  could  not  there- 
fore have  intended  a  general  failure  of  issue.     Wilson  v. 
Chesnut,  I.   E.   1  Eq.   559.     Perhaps  Roe  cL  Sheers  v. 
Jeffery,  7  T.  R  589,  may  stand  on  this  ground. 

Jones  V.  CvZlimore,  3  Jur.  N.  S.  404,  where  the  gift  was 

on  failure  of  issue  to  such  of  my  children  as  may  be  then 

living,  and  if  none  should  be  then  alive  to  a  person  named, 

and  a  class   must  probably  be  supported  on  the  ground 

that  the  testator  showed  by  the  gift  to  children  then  living 

that  he  did  not  intend  an  indefinite  failure  of  issue,  and 

not  on  the  ground  that  the  ultimate  gift  was  to  a  definite 

person. 

Where  the      9.  Perhaps  failure  of  issue  would  be  restricted  if  the 

^tatea^^  subsequent  estates  are  all  given  to  living  persons  for  life 

i^U  for  life.  o^]y^    ji^  ^^  Sheers  v.  Jeffery,  7  T.  R.  589 ;  see  Trafford 

V.  Bcclim,  3  Atk.  440. 
Where  the      10.  If  the  estate  devised  is  pur  avire  vie  a  limitation 
pur  autre    over  in  default  of  issue  is  good,  since  it  cannot  be  held  to 
'^^'  mean  a  failure,  which  might  take  place  after  the  determi- 

nation of  the  estate.     Croly  v.  Croly,  Batty,  1 ;  Manning 
V.  Moore,  Ale.  &  Nap.  9C ;  Lee  v.  Flinn,  lb.  418, 
Peviseon       11.  If  the  property  devised  is  a  I'eversion  which  comes 
faSureof    i^^o  possession  only  after  the  failure  of  issue  of  some 


issue. 
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person,  a  devise  of  such  reversion  after  failure  of  the  issue  issue  of  a 

'    '        rr  •  T  1      •         /»   -I  •       reversion 

in  question  is  in  effect  an  immediate  devise  of  the  reversion  dependent 
and  therefore  valid.  And  even  if  the  event  upon  which  o?  certain 
the  reversion  is  expressed  to  be  devised  is  larger  than  and  }j^^**^ 
includes  the  event  upon  which  it  comes  into  possession, 
the  devise  will  be  good  if  in  effect  the  two  events  are  the 
same,  and  the  intention  is  merely  to  devise  the  reversion. 
If,  for  instance,  the  reversion  falls  into  possession  on  failure 
of  issue  by  a  particular  wife  of  the  testator  and  the  tes- 
tator devises  it  upon  a  general  failure  of  issue,  the  devise 
is  good,  as  the  birth  of  issue  by  a  second  marriage  would 
revoke  the  will.  Jones  v.  Morgan,  Feame,  C.  R  App. 
577 ;  3  B.  P.  C.  322 ;  Lytton  v.  Lytton,  4  Bro.  C.  C.  441. 

In  the  same  way,  if  the  testator  erroneously  recites  that 
he  is  entitled  to  the  reversion  of  certain  estates  on  the 
death  of  a  son  without  issue  generally,  and  then  devises 
the  reversion  on  failure  of  such  issue,  the  devise  is  good, 
the  intention  being  clear  to  devise  the  reversion.  Lewis 
V.  Templar,  33  B.  625;  see  Bankea  v.  Holme,  1  Buss. 
394,  n. 

But  a  mere  devise  of  a  reversion  upon  a  failure  of  a 
larger  class  of  issue  than  that  upon  which  it  is  limited, 
will  not  operate  as  an  immediate  devise  of  the  reversion. 
Lady  Laneshorough  v.  Fox,  Cais.  temp.  Talb.  262. 


NN  2 


548 


CHAPTER  XLI. 


SHirriNG  CLAUSES. 

Whebe  estates  are  given  by  will,  and  there  is  a  dause 

shifting  the  lands  if  the  devisee  comes  into  possession  of 

estates  previously  settled,  the  estates  go  over  if  the  event 

happens.     Cope  v.  Earl  de  la  Warr,  8  Ch.  982. 

A  shifting      And  the  shifting  clause  will  operate  upon  the  life  inte- 

operates     I'Gst  of  a  tenant  for  life,  though  his  interest  is  such,  that 

e^t^  ^^®  if  he  comes  into  possession  of  the  settled  estates,  his  life 

though  the  interest  under  the  will  must  at  the  same  time  come  into 

life  estate 

comes  into  possession ;  SO  that,  in  effect,  the  gift  of  the  life  interest 
£*S^Jj^e  is  nugatory.    Lamharde  v.  Peach,  4  Dr.  553 ;  1  D.  F.  & 

event  as      j   495 
that  upon 

which  the       When  estates  devised  by  will  are  directed  to  shift  on 

clause  is  to  the  devisee  coming  into  possession  of  settled  estates,  the 

ee  ect.  presumption  is  that  the  testator  means  a  possession  imder 

Possession  *  *  ... 

of  settled  the  Settlement;  and,  therefore,  if  the  devisee  come^  into 
primd facie  possession  of  the  settled  estates  not  under  the  settlement, 
refers  to     ^yut  under  an  entirely  new  title,  for  instance,  under  the 

possession  j  '  ' 

under  the  will  of  a  tenant  in  tail,  who  had  barred  the  entail,  the 
shifting  clause  will  not  take  effect  Taylor  v.  £arl  of 
Harewood,  3  Ha.  372;  Wandeaford^  v.  Carri<k,  I,  R  5 
Eq.  486. 

A  fortiori,  where  the  shifting  clause  is  to  take  effect  on 
the  devisee  becoming  entitled  to  other  estates  under  any 
existing  or  future  will  or  settlement  and  he  becomes 
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entitled  by  descent  from  his  father,  though  the  latter  took 
under  a  will,  the  devised  estates  will  not  shift  Walmesley 
V.  Gerard,  29  B.  321. 

The  term  entitled  would  in  such  a  clause  mean  entitled  Meaningof 

"entitled.' 

in  possession.  Umbers  v.  Jaggard,  9  Eq.  200 ;  see  Oin/U's 
Trusts,  6  Eq.  589 ;  In  re  Finch ;  Abbiss  v.  Bumey,  28 
W.  R.  903. 

If  the  devisee  takes  the  settled  estates  not  under  the  Whether 
settlement  existing  at  the  date  of  the  will,  but  under  taktng  ^^ 
a  resettlement,  which  can  be  looked  upon  as  a  continuation  ^*^\®<* 

-^  estates 

of  the  old  title,  the  devisee  taking  the  same  interest  under  under  are- 
the  resettlement  as  he  would  have  taken  under  the  old  is  within  a 
settlement,  except  so  far  as  his  interest  has  been  diminished  ^i^^5 
for  his  own  benefit,  the  shifting  clause  takes  effect.    Har- 
rison V.  Round,  2  D.  M.  &  G.  190 ;  see  In  re  Croker^s 
Estate,  I.  R  2  Eq.  58. 

If  the  devisee  takes  under  the  resettlement  a 
diminished  interest  in  the  settled  estates  or  the  estates 
themselves  are  diminished  in  quantity,  the  shifting  clau&e 
has  no  effect.  Fazakerley  v.  Ford,  4  Sim.  390 ;  see  3  A.  & 
E.  897 ;  Gardiner  v.  Jellicoe,  12  C.  B.  N.  S.  568 ;  Meyrick 
V.  Laws,  9  Ch.  237. 

On  the  other  hand,  if  the  testator  expressly  gives 
directions  to  have  a  portion  of  the  settled  estates  settled 
to  other  uses,  the  devolution  of  the  settled  estates  to  the 
devisee  diminished  by  that  portion  will  not  prevent  the 
operation  of  the  shifting  clause.  MicHethwait  v.  Mickle- 
thwait,  4  C.  B.  N.  S.  790 ;  and  see  Stacpoole  v.  Stacpoole, 
2  Con.  &  Law.  489,  501. 

The  shifting  clause  will  not,  in  the  absence  of  a  clear 
intention,  take  effect  where  the  devisee  has  only  an  inte- 
rest in  remainder  in  the  settled  estates.  Monypenny  v. 
Bering,  2  D.  M.  &  0. 145 ;  Cnrzon  v.  Curzon,  1  Gitf.  248 ; 
Bagott  V.  Legge,  34  L.  J.  Ch.  156;  12  W.  R.  1097. 

As  to  the  repeated  operation  of  a  shifting  clause,  see 
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Doe  d,  Lumley  v.  Earl  of  Scarborough,  3  A«  &  E.  2,  897 ; 
Monypenny  v.  Bering,  2  D.  M.  &  G.  145. 

It  seems  a  shifting  clause  would  not  avoid  jointures 
and  portions  properly  charged  upon  the  estates  previous 
to  their  shifting.     Holniesdale  v.  West,  12  Eq.  280. 
In  what         Where  an  estate  devised  by  will  is  directed  upon  the 

cases 

estates  devolution  of  settled  estates  to  the  devisee  to  go  over  to 
shift  to  the  ^^^  ^®^*  remainder-man,  as  if  the  tenant  for  life  were 
next  re-      dead,  the  estate  will  shift  to  trustees,  to  preserve  contin- 

mainder-  '  .  . 

man  will    gent  remainders  where  there  are  contingent  remainders 

trustees  to  to  unbom  SOUS  of  the  tenant  for  life  whose  life  estate  has 

preser\e.    ^j^g^^ J .  though,  strictly  speaking,  if  the  tenant  for  life 

were  dead,  the  estate  of  the  trustees  to  preserve  would  also 

be  at  an  end.    Doe  v.  Heneage,   4  T.  R.  13;  see  the 

opinion  of  Feame,  C.  R.  App.  No.  6 ;  Stanley  v.  Stanley, 

16  Vcs.  491 ;  Morrice  v.  Langliam,  11  Sim.  260;  12  Sim. 

615;  and  see  11  CI.  &  F.  667;  Lambarde  v.  Turton, 

4  Dr.  553 ;  1  D.  F.  &  J.  495 ;  see  Lord  Kenlis  v.  Earl  of 

Bective,  34  B.  587. 

Who  is  As  to  whether  the  heir  or  remainder-man  is  entitled  to 

the  inter-   the  rents  during  the  period  between  the  shifting  of  the 

rentsT*^      estate  to  the  trustees  and  the  birth  of  issue  to  take,  it 

seems  that  a  direction  that  the  rents  may  be  applied  for 

the  maintenance   of  a  remainder-man  even  during  the 

lifetime  of  a  tenant  for  life,  would  be  sufficient  to  show 

that  the  rents  were  not  to  go  to  the  heir.     Turton  v. 

Lambarde,  1  D.  F.  &  J.  495,  judgment  of  the  L.  J.  Turner. 

UEyncourt  v.  Gregory,  34  B.  36. 

On  the  other  hand,  in  the  absence  of  some  such  inten- 
tion, they  would  go  to  the  heir.    Stanley  v.  Stanley,  16 
Ves.  491 ;   and  see  per  Kindersley,  V.-C,  Lambarde  v. 
Peach,  4  Dr.  553. 
Estate  When  the  devised  estate  is  directed  to  go  over,  as  if 

sldftasif   ^^^   person    becoming    entitled    to    the   settled    estates 
the  devisee  ^gj.^  (iosA  without  issue,  the  next  remainder-man  takes 
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on  the  event  happening.    Morrice  v.  Langham,  8  M.  &  ^^  ^^ 

W.  194.  issue. 

And  in  such  a  case,  if  the  next  limitations  in  remainder  In  such 

caso  tros* 

are  contingent,  the  estates  will  not  go  to  trustees  to  pre-  tees  to 
serve  contingent  remainders  during  the  life  of  the  person  ^J^"J^ 
from  whom  the  estate  is  shifted,  since  their  estate  would  **^6' 
in  any  event  be  inadequate   to  support  contingent  re- 
mainders limited  upon  a  failure  of  issue  of  such  person 
after  his  death.     Carr  v.  Earl  of  Errol,  6  East,  58. 

When  the  devised  estates  are  directed  to  go  to  the 
next  remainder-man,  as  if  the  person  taking  the  benefit 
upon  the  accruer  of  which  the  estate  is  to  shift  were  dead 
without  issue,  the  construction  will  not  be  influenced  by 
the  fact  that  the  younger  children  of  the  person  from 
whom  the  estates  shift  may  happen  to  take  no  benefit 
under  the  settlement.  Doe  v.  Earl  of  Scarborough,  3  Ad. 
&E.  1. 

But  where  estates  were  devised  to  several  sons  succes-  ^^e 

limited  to 

sively  in  tail  male,  with  remainder  to  the  children  of  the  issue  cap- 

1  1  c 

sons  in  tail  general,  with  remainder  over,  and  the  estates  ^^^g 
were  directed  to  go  over  upon  the  acquisition  of  settled  ?.^^?^^® 
estates  (which  could  not  go  to  any  female  issue  of  the  of  the 

devised 

testator's  sons),  as  if  the  person  taking  the  settled  estates  estate 
were  dead  without  issue,  the  words  "  without  issue  *'  were  ^^^^^^^ 
confined  to  issue  capable  of  taking  under  the  limitations  remainder, 
of    the  devised   estate  preceding    the    next    remainder. 
Gardiner  v.  JeUicoe,  12  C.  B.  N.  S.  568;  11  H.  L.  323. 
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GIFTS  BY  REFERENCE. 


Beqnaat  of     A  BEQUEST  of  chattels  to  go  according  to  the  same  limi- 

i*h>ttf^lT  to 

go  looord-  tations  as  real  estate  or  as  heirlooms,  vests  absolutely  in 
limittiSnn  *^®  ^*  tenant  in  tail  on  birth,  whether  the  words  "  so 
^'^       far  as  the  rules  of  law  and  equity  permit "  are  inserted  or 


▼ettilntiM  not.    The  Court,  in  fact,  refuses  to  treat  such  a  bequest  as 

in  teil  on    executory.     Vauglujm  v.  Burslem,  3  B.  C.  C.  101 ;  Roio- 

^'^^        land  V.  Morgan,  6  Ha.  463;  2  Ph.  764;  Carr  v.  Lcrrd 

ErrM,  14  Ves.  478;  BurreU  v.  Cmtchley,  15  Ves.  544; 

Lord  Searadale  v.  Gurzon,  1  J.  &  H.  40 ;  /n  re  Johnson's 

Trusts,  L.  R  2  Eq.  716. 

The  same  rule  applies  to  policies  of  insurance  upon  the 
lives  on  which  leaseholds  bequeathed  for  life  with  re- 
mainders in  tail  are  held.  MiUer  v.  Stanley,  12  W.  R. 
780. 

Where  the  chattels  were  bequeathed  to  A.  for  life  and 
then  to  the  person  in  actual  possession  of  the  freeholds 
under  the  will,  it  was  held  that  the  person  who  would 
have  been  tenant  in  tail  at  the  death  of  A.  was  entitled  to 
them,  though  the  estate  tail  had  been  barred  by  a  prior 
tenant  in  tail    Hogg  v.  Jones,  32  B.  45. 

But  the  chattels  will  not  vest  in  a  tenant  in  tail  whose 

estate  is  liable  to  be  divested  by  the  birth  of  issue  to  take 

under  prior  limitations  and  who  dies  before  his  estate 

becomes  indefeasibly  vested.    Hogg  v.  Jones,  32  B.  45. 

Bequeet  of      Similarly,  chattels  directed  to  go  to  the  persons  entitled 

the  penon  in  possession  to  estates  will  go  to  a  tenant  for  life,  unless 
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they  are  directed  to  sfo  as  heirlooms  or  there  is  an  inten-  entitled  in 

.  ^  .  pofisesnon 

tion  expressed  that  the  personalty  is  to  go  along  with  the  to  real 
realty.     Trafford  v.  Traffordy  3  Atk.  347 ;  In  re  Johnson* 8 
Trusts,  L.  R.  2  Eq.  716. 

If  there  is  such  an  intention,  a  tenant  for  life  of  the 
realty,  or,  where  the  personalty  is  to  go  with  a  title,  the 
first  possessor  of  the  title,  will  take  only  an  estate  for  life 
in  the  personalty,  Trafford  v.  Trafford,  3  Atk.  347; 
Shelley  v.  Shelley,  6  Eq.  540;  MorUa^fiL  v.  Lord  Inchi- 
quin,  23  W.  R  592 ;  see  Mackworth  v.  Hinxinan,  2  Kee. 
658. 

Chattels  given  as  heirlooms  and  directed  to  go  to 
such  person  as  shall  first  attain  twenty-one  and  be  en- 
titled to  an  estate  tail  in  possession  in  the  settled  estate, 
will  nevertheless  vest  absolutely  in  a  tenant  in  tail  in 
remainder  who  attains  twenty-one.  Foley  v.  Burnell,  1 
B.  C.  a  274;  4  B.  P.  C.  319;  In  re  Johnson's  Trusts, 
L.  R.  2  Eq.  716 ;  MarteUi  v.  HoUoway,  L.  R.  5  H.  L. 
532. 

But  a  plain  intention  that  no  person  shall  take  the  Intention 
chattels  who  does  not  live  to  become  entitled  to  the  posses-  person  not 
sion  of  the  realty,  will  have  eflTect     Trafford  v.  Trafford,  ^^|^^^ 
3  Atk.  347 ;  see  'per  Lord  Eldon  in  Countess  of  Lincoln  v.  i«  to  tftke. 
Duke  of  Newcastle,  T2  Vea  231 ;  Potts  v.  Potts,  3  J.  & 
Lut.  353 ;  9  Jr.  E,  577;  1  H.  L.  671 ;  Cox  v.  Sutton,  25  L.  J. 
Ch.  845 ;  2  Jur.  N.  S.  733 ;  Lord  Scarsdale  v.  Curzon,  1 
J.  &  H.  52. 

When  heirlooms  are  directed  to  go  with  real  estates  as  Whether 
far  as  the  rules  of  law  and  equity  permit,  with  a  proviso  « as  far  as 
that  they  are  not  to  vest  absolutely  in  any  tenant  in  tail  ^I^J^iMt^" 
dying  under  twenty-one,  it  seems  doubtful  whether,  in  wiU  carry 

.  -I    -I    .  -I  1      *^^  chattels 

the  event  of  a  tenant  m  tail  dying  under  twenty-one,  the  directed 
effect  of  the  words  ''  as  far  as  the  rules  of  law  and  equity  {^a  ^nant 
permit "  will  be  to  carry  on  the  property  to  the  next  sue-  ^^  !^ 
ceeding  tenant  in  tail,  or  whether  the  result  would  be  an  tmder 
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twenty-one 
to  tbenezt 
tenant  in 


Beqnetti 
Mfnthe 


nor"  as 

prior 

beqnesti. 


Gift  by 
reference 
may  im-- 
portallthe 


intestacy.  The  question  arose  in  Harrington  r. 
HarringtoT},  but  was  not  there  decided,  the  opinion  of 
Lord  Cairns  being  in  favour  of  an  intestacy,  and  of 
Lord  Westbury  in  favour  of  the  transmission  of  the 
property  within  the  limits  of  perpetuity.  See  L.  R  3  Ch. 
564;  i6.,  5H.  L.  87. 

When  a  bequest  has  been  made  to  several  persons  as 
tenants  in  common  for  life  with  remainder  to  their 
children  and  there  is  a  subsequent  gift  to  the  same 
persons  in  the  same  manTur  as  the  prior  bequest,  the 
second  bequest  will  be  subject  to  the  same  limitations  for 
life  and  remainders  over.  Milaom  v.  Awdrey,  5  Ves.  46o ; 
Eamea  v,  Anstee,  33  B.  264 ;  Smith  v.  GreenhiU,  14  W. 
R.  912 ;  Giles  v.  Milsom,  L.  R  6  H.  L.  24. 

In  SweetiTtg  v.  Pindeaux,  2  Ch.  D.  413,  a  subsequent 
gift  for  the  life  of  the  legatee  only  "  in  the  same  manner 
in  every  respect  and  subject  to  the  same  control "  as  the 
prior  gift,  was  held  on  the  language  of  the  will  to  import 
the  limitation  in  remainder  of  the  prior  gift  to  the 
children  of  the  legatee.  See  Auldjo  v.  Wallace,  81  B. 
193. 

If,  however,  the  original  gift  is  directed  to  fall  into  the 
residue  in  default  of  children  and  the  residue  is  then 
given  to  the  same  persons  ''  in  the  same  manner,"  these 
words  will  be  referred,  if  possible,  to  a  tenancy  in  common 
or  separate  use.    Shanley  v.  Baker,  4  Ves.  731. 

And  where  the  original  gifts  are  absolute,  subject  to 
executory  gifts  over,  a  subsequent  gift  to  be  held  ''in 
the  same  manner  '*  as  the  prior  gift  will  not  import  the 
executory  gifts  ovw  if  the  words  can  be  referred  to  a 
tenancy  in  common.  Lurrdey  v.  Robbvns,  10  Hcl  621;  and 
see  Hare  v.  Hare,  24  W.  R.  575. 

The  referential  words  may,  however,  be  strong  enough 
to  import  all  the  limitations  and  restrictions  of  the  pre« 
ceding  gift.    Rosa  v.  Ross,  2  Coll.  269;  Re  Colshead,  2 
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De  O.  &  J.  690 ;  Re  Shirley's  Trusts,  32  B.  394 ;  Ord  v.  limitaiionB 

Ord,  L.  R  2  Eq.  393.  S^t.^"'''' 

When  there  is  a  gift  to  a  class  of  persons  living  at  a 
particular  time  and  a  subsequent  gift  to  the  same  class 
without  the  restriction  of  being  alive  at  the  particular 
time,  "in  the  same  manner"  as  the  prior  gift,  this  will 
not  cut  down  the  class  to  take  the  second  gift.  Yardley 
V.  Yardley,  26  B.  38 ;  Piggott  v.  Wildes,  26  B.  90 ;  Re 
WUder's  Trusts,  27  B.  418. 

But  there  may  be  words  which  will  have  this  eflfect, 
Sidfi  V.  Simfi,  11  W.  R.  334 ;  32  L.  J.  Ch.  479. 

When  property  is  given  upon  the  same  trusts  as  other  Reduplicft- 
property  which  is  subject  to  a  power  to  raise  a  definite  ^hmea. 
sum,  the  property  so  given  by  reference  is  not  subject  to 
an  additional  charge  of  the  same  amount.  Hvadle  v. 
Tayl(yi\  5  D.  M.  &  G.  577,  599 ;  Boyd  v.  Boyd,  9  L.  T. 
N.  S.  166 ;  2  N.  R.  486 ;  Baskett  v.  Lodge,  23  B.  138 ;  see 
Samboume  v.  Bai'iy,  I.  R.  11  Eq.  140. 

But  if  the  power  is  to  raise  a  charge  not  exceeding  a 
certain  proportion  of  the  value  of  the  property,  the  power 
to  charge  is  increased  in  proportion  by  the  value  of  the 
added  property.     Cooper  v.  Macdoniald,  16  Eq.  258. 

It  may  be  noticed  that  a  bequest  to  persons  "  before  q^^  ^^ 
named  "  may  refer  to  persons  before  mentioned,  and  will  S?|^ 
not  without  more  be  confined  to  persons  expressly  men-  named.* 
tioned  by  name.    In  re  Holmes,  1  Dr.  321 ;  Brorrdey  v. 
Wright,  7  Ha.  334. 
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EXECUTORY   TRUSTS. 


Ezecutoiy      EvERT  truBt  which  requires  a  future  conveyance   or 

defined,      settlement  is  so  far  executory ;  but  the  mere  fact  that  the 

testator  contemplates  a  future  settlement  will  not  justify 

the  Court  in  putting  upon  the  words  of  a  testator  any 

other  than  their  legal  meaning. 

When  the  testator,  though  contemplating  the  execution 
of  a  future  instrument,  declares  the  trusts  upon  which 
the  property  is  to  be  held  by  reference  to  another  instru- 
ment, those  trusts  are  looked  upon  as  incorporated  into 
the  will  and  must  have  their  ordinary  legal  meaning. 
Christie  v.  Goeling^  L.  R.  1  H.  L.  279;  see  Viscount 
Holmesdale  v.  West,  L.  R.  3  Eq.  474. 

If  the  testator  himself  declares  the  trusts  to  be  inserted 
in  the  contemplated  settlement,  the  question  then  is, 
"  whether  he  has  been  his  own  conveyancer,"  in  which 
case  the  trusts  declared  by  him  must  be  literally  followed, 
or  whether  the  trusts  declared  by  him  are  merely  the 
headings  of  a  future  settlement,  in  which  case  they  will 
be  so  carried  out  as  to  effectuate  his  intention.  See 
Egerton  v.  Earl  of  Brouunlow,  4  H.  L.  1,  210;  Austen  v. 
Taylor,  1  Ed.  361 ;  Amb.  376 ;  Boswell  v.  Dillon,  Dm. 
temp.  Sug.  291 ;  In  re  NeUey's  Trusts,  26  W.  R  88. 

Thus  a  direction  to  purchase  lands  to  be  held  on  the 
trusts  declared  with  respect  to  other  lands  must  be 
obeyed  by  literally  adopting  those  trusts.  Austen  v. 
Taylor,  1  Ed.  361;  Amb.  376. 
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In  marriage  articles  the  purpose  of  the  instrument  is  I>i«tinc- 
itself  sufficient  to  indicate  the  settlor's  intention  that  the  between 

_       f 

property  is  to  go  in  strict  settlement,  but  in  a  will  an  ^IScief* 
intention  that  words  are  not  to  have  their  strict  meaning  *"^  ^*^ 
must  appear  from  the  instrument  itself.  Therefore, 
though  the  trust  is  executory,  a  direction  to  settle  pro- 
perty on  A.  and  the  heirs  of  his  body :  Scale  v.  Scale,  1 
P.  W.  291 ;  Samuel  v.  Samud,  14  L.  J.  Ch.  222 ;  9  Jur. 
222 ;  or  a  devise  in  trust  for  A.,  with  a  direction  to  make 
a  proper  entail  to  the  male  heir  by  him,  will  not  cut 
down  A.  to  less  than  an  estate  tail.  Blackbu,r7ie  v. 
Stahles,  2  V.  &  B.  367 ;  Siucetapple  v.  Bvndon,  2  Vem. 
536;  Harrison  v.  Naylor,  2  Cox,  247;  Randall  v.  Daniell, 
24  B.  193;  Marshall  v.  Bovsjicld,  2  Mad.  166;  and  see 
Jcrvoise  v.  Duke  of  Northumherland,  1  J.  &  W.  559. 

If,  however,  an  intention  is  manifested  not  to  use  words  How  far 
in  their  strict  legal  sense,  the  trust  will  be  executed  so  as  sheUey's 
to  effect  the  general  intention.  S^es  to 

Such  an  intention  is  sufficiently  indicated  if  the  limita-  executory 
tion  is  to  A.  for  life,  remainder  to  his  heirs:  Mcurc  v.  Mcurc, 
2  Atk.  265 ;  Papillon  v.  Voice,  2  P.  Wms.  471 ;  StoTioi* 
v.  Cumven,  5  Sim.  264;  Hadwen  v.  Hadwen,  23  B.  551 ; 
Bastard  v.  Proby,  2  Cox,  6 ;  Rochfort  v.  Fitzmaurice,  2 
D.  &  War.  1;  Trevor  v.  Trevor,  1  H.  L.  239;  by  a 
direction  that  the  first  taker  should  be  unimpeachable  for 
waste :  Papillon  v.  Voice,  2  P.  Wms.  471 ;  Feame,  C.  R. 
115 ;  by  a  direction  that  he  shall  not  have  power  to  bar 
the  entail:  Leonard  v.  Earl  of  Sussex,  2  Vem.  526;  Feame, 
C.  R.  115 ;  or  that  the  property  shall  go  over  if  the  first 
taker  dies  without  issue:  Shdton  v.  Watson,  16  Sim. 
543;  Thompson  v.  Fisher,  10  Eq»  207;  by  the  insertion 
of  a  general  limitation  to  preserve  contingent  remainders 
not  limited  to  a  life :  VcTiables  v.  Morris,  7  T.  R  342, 
438 ;  Doe  v.  Hicks,  7  T.  R.  433 ;  by  a  direction  that  a 
settlement  shall  be  made  as  counsel  shall  advise  and 
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that  issue  are  to  take  in  succession,  and  according  to 
priority.     White  v.  Garter,  2  Ed.  366. 

And  the  same  result,  it  seems,  will  follow  if  the  genera 
scope  of  the  limitations  shows  that  they  were  not  to  be 
literally  adhered  to.     Parker  v.  Bolton,  5  L.  J.  Ch.  98  ; 
Duncan  v.  Bluett,  I.  R.  4  Eq.  469. 
Direotioii       As  to  the  eflFect  of  a  direction  to  make  a  strict  entail, 

to  make  a 

ftrict  en-    SCO  Oraves  V.  Hicks,  11  Sim.  586 ;  Sealey  v.  Stawell,  I.  R. 

**^  2  Eq.  326. 

Dizeotion       An  executory  trust  to  settle  property  upon  such  trusts 

to  86ttl6 

property  to  as   would  correspond   with   the  limitations  of  a  barony 

titteT    *   granted  by  letters  patent  to  several  persons  in  succession 

and  the  heirs  male  of  their  bodies  respectively,  will  be 

limited  so  as  to  give  them  only  estates  for  life,  the  title 

being  inalienable.    SachvUle-West  v.   Viacov/rd  HclnveS" 

dale,  L.  R.  3  Eq.  474,  ib.  4  H.  L.  643 ;  Lord  Dorchester  v. 

Earl  of  Ejffingham,  Sir  G.  Coop.  319;  10  Sim.  587,  n.;  3 

B.  180,  n.;  Woolram^e  v.  Burro^vs,  1  Sim.  512 ;  Banks  v. 

Baroness  Le  Despencer,  10  Sim.  576. 

The  woidB      It  seems  clear  that  where  chattels  are  directed  to  go  as 

the  rules     heirlooms,  with  real  estate  "  as  far  as  the  rules  of  law  and 

^t^'^mu'  equity  permit,"   these    words  will  not  make   the   trust 

not  make    executory,  or  enable  the  Court  to  mould  the  limitations  of 

a  trust 

executory,  the  personalty.     Christie  v.  Gosling,  L.  R  1  H.  L.  279. 
Eflfect  of        But  if  such  a  trust  is  clearly  executory  the  Court  will 

wherTthe  Diould  it  SO  as  to  prevent  the  absolute  vesting  of  chattels 

*"^°**5f  ui  a  tenant  in.  tail  dying  before  coming  into  possession. 

executory.  ^     ^  ox 

See  Lady  Lincoln  v.  Duke  of  Newcastle,  12  Ves.  226,  and 
see  per  Lord  Chelmsford  in  Christie  v.  Goding,  L.  R  1 
H.  L.  290  \  SackviUe-West  v.  Viscount  Holmesdale,  L.  R 
4  H.  L.  543. 

If  there  are  shifting  clauses  as  to  the  realty  which  would 
be  void  for  remoteness  as  to  the  personalty,  they  will  be 
moulded  so  as  to  carry  out  the  intention.  Miles  v.  Hur- 
ford,  12  Ch.  D.  691. 
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The  Court  will  carry  out  in  strict  settlement  an  exe- 
cutory trust  of  family  jewels  directed  to  go  as  heirlooms 
to  a  succession  of  eldest  sons  '^  as  far  as  the  rules  of  law 
and  equity  will  permit,"  though  unconnected  with  limi- 
tations of  real  estate,  and  will  insert  provisoes  against 
vesting  in  any  person  who  does  not  become  entitled  to 
possession  and  attain  twenty-one.  Shelley  v.  Shelley,  6 
Eq.  540. 

A  gift  to  a  female  legatee,  followed  by  a  direction  to  iHrcction 
settle  it  on  her  upon  marriage,  probably  imports  no  more 
than  a  separate  use,  so  that  the  legatee,  whether  married 
or  not,  is  entitled  to  payment  on  her  separate  receipt. 
Laing  v.  Laing,  10  Sim.  315;  Magrath  v.  Morehead,  11 
Eq.  491.  See  Kennerley  v.  KennerUy,  10  Ha.  160 ; 
Munt  V.  Glynes,  41  L.  J.  Ch.  639. 

If  the  direction  is  to  make  a  strict  settlement,  but  no  Direction 
intention  is  shown  to  benefit  children,  the  property  will  be  strictly, 
settled  upon  the  legatee  in  such  a  way  as  to  exclude  her 
husband  and  children.     Loch  v.  Bagley,  4  Eq.  122. 

If  an  intention  is  shown  that  the  children  of  the  legatee  Intention 

to  benefit 

are  to  be  benefited,  the  settlement  will  contain  a  power  of  chfldren. 
appointment  in  the  legatee  with  limitations  in  default  of 
appointment  in  favour  of  children  who,  being  males,  attain 
twenty-one,  or,  being  females,  attain  twenty-one  or  marry 
as  tenants  in  common.  Young  v.  Macintoah,  13  Sim. 
445 ;  Stanley  v.  Jackman,  23  B.  450 ;  Taggart  v.  TaggaH, 

I  Sch.  &  L.  84 ;  Cogan  v.  Driffield,  2  Ch.  D.  44 ;  see  Oliver 
V.  Oliver,  10  Ch.  D.  765;  Euatdce  v.  Robinson,  7  L.  R.  Ir.  83; 
Oowan  V.  Gowan,  50  L.  J.  Ch.  248. 

If  the  trustees  have  a  discretion  as  to  the  form  of  settle- 
ment a  power  may  be  inserted  enabling  the  legatee  to 
appoint  a  life  interest  to  a  husband.    Charlton  v.  Eendall, 

II  Ha.  296. 

Under  a  direction  to  settle  for  the  benefit  of  the  legatee  Ultimate 
and  her  issue  to  the  exclusion  of  a  husband,  the  ultimate 
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tiiists  ^vill  be  for  the  appointees  of  the  legatee  by  will  and 
in  default  of  appointment  for  her  absolutely.  Stanley  t. 
JacJcman,  23  B.  450. 

A  covenant  in  executory  marriage  articles  to  settle  real 
estate  on  issue  will  be  carried  out  by  successive  limitations 
to  the  first*  and  other  sons,  and  so  on.  Dod  v.  Dod,  Ainb. 
274 ;  Hart  v.  Middlehurst,  3  Atk.  373 ;  Phillips  v.  Jajnea, 
13  W.  R.  934 ;  In  re  Grier,  I.  R.  6  Eq.  386. 

In  what         In  the  execution  of  executory  trusts  by  the  Court  the 

tenuito  for  question  arises  whether  the  tenants  for  life  are  to  be  dis- 

^5^  ^  punishable  for  waste  or  not. 

P«»«J»We  1,  Where  the  executory  trust  is  in  such  a  form  as 
would  give  the  first  taker  an  estate  of  inheritance,  but 
the  general  object  of  the  trust  can  only  be  effected  by 
cutting  down  that  estate  to  an  estate  for  life,  the  life 
estates  are  made  unimpeachable  for  waste.  Leonard  v. 
Earl  of  Sussex,  2  Vem.  526 ;  White  v.  Briggs,  15  Sim.  17; 
2  Ph.  583. 

And,  therefore,  where  estates  are  directed  to  go  to  the 
support  of  a  title  granted  to  a  man  and  the  heirs  of  the 
body,  the  estate  of  the  first  taker  being  cut  down  to  a  life 
estate  in  execution  of  the  trust,  will  be  dispunishable  for 
waste.  Woolmare  v.  Burroughes,  1  Sim.  512 ;  Bankea  v. 
Le  Desfpencer,  10  Sim.  576;  11  Sim.  508;  Sackville-West 
v.  Viscount  Holviesdale,  L.  R.  4  H.  L.  548. 

A  direction  that  the  trust  is  to  be  executed  in  strict 
settlement  without  more,  i.e.,  where  no  estate  for  life  is 
expressly  given,  implies  that  the  estates  for  life  are  to  be 
dispunishable  for  waste.  See  Davenport  v.  Davenport,  1 
H.  &  M.  775. 

And,  upon  the  same  principle,  if  the  trust  is  to  be 
executed  in  strict  settlement,  powers  which  would 
diminish  the  estate  will  not  be  inserted  under  a  direction 
to  insert  the  usual  powers.  Higginson  v.  Bameby,  2  S.  & 
St  516 ;  see  Sackville-West  v.  Viscount  Hohnesdale, supra. 
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2.  But  if  the  testator  has  expressly,  or  by  reference  to 
other  trusts,  directed  a  life  estate  to  be  given,  the  power  to 
commit  waste  will  not  be  added  to  the  life  estate.  Daven- 
'port  V.  Davenport,  1  H.  &  M.  775. 

And  if  life  estates  are  directed  by  the  testator  to  be 
given,  the  words  "in  strict  settlement'*  will  not  make  the 
life  estates  dispunishable  for  waste.  Stanley  v.  CouU- 
hurst,  10  Eq.  259. 

A  direction  to  settle  without  power  of  anticipation  is 
inconsistent  with  a  power  to  commit  waste.  Clive  v. 
Clive,  7  Ch.  433. 

Property  to  be  settled  to  the  separate  use  of  a  married  Reetraint 

npon  anti- 
woman  will  be  settled  with  a  restraint  upon  anticipation,  dpation. 

Turnei*  V.  Sargent,  17  B.  515 ;  Stanley  v.  Jacknian,  23  B 

450 ;  Re  Dunnill's  Will,  I.  R.  6  Eq.  322 ;  see  Syiruyiids  v 

Wilkes,  11  Jur.  N.  S.  659. 

Real  estate  directed  to  be  settled  will  be  settled  as 
realty.     Turner  v.  Sargent,  17  B.  515. 

A  simple  direction  to  settle  will,  it  seems,  authorise  the  What 
insertion  of  powers  of  management,  such  as  powers  of  bemserted 
leasing  and  sale  and  exchange.     Turner  v.  Sargent,  17  B.  J^^t  exe!" 
514 ;  Wise  v.  Piper,  13  Ch.  D.  848.  ^^  ^ 

-^     '  the  Court. 

And  where  "usual  powers"  are  expressly  authorised, 
powers  of  leasing,  of  sale  and  exchange,  and,  if  necessary, 
of  partition  and  of  leasing  mines  and  granting  building 
leases,  will  be  inserted,  but  not  powers  to  confer  personal 
privileges  upon  particular  persons.  Peake  v.  Penlington, 
2  V.  &  B.  311;  Hill  v.  Hill,  6  Sim.  136;  see  Duke  of 
Bedford  v.  Marquis  of  Abercoi^i,  1  M.  &  Cr.  312,  p.  334; 
Higginson  v.  Baimeby,  2  S.  &  St.  516;  /n  re  Oriei\  I.  R. 
6  Eq.  386. 

Where  certain  powers  are  given  to  tenants  for  life  if  quali- 
fied, and  if  not  qualified,  to  trustees  for  them,  general  words 
will  not  authorise  powers  of  sale  and  exchauge.  Brewstet* 
V.  Angell,  IJ.  &  W.  625  ;  Hoime  v.  Barton,  Jac.  437. 

o  o 
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And  where  certain  powers  are  given^  general  words  will, 
as  a  rule,  authorise  onlj  powers  of  a  like  nature ;  they  will 
not,  for  instance,  authorise  the  insertion  of  a  power  to 
grant  building  leases  when  a  power  to  lease  is  expressly 
given.    Pearse  v.  Baron,  Jac.  158. 

The  general  words  may,  however,  be  so  placed  as  to 
show  that  their  generality  is  not  to  be  controlled.  Lin- 
don  V.  FUehwod,  6  Sim.  162, 
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IMPUCATIOK. 

Implication  op  Estates  Tail. 

If  there  is  a  devise  to  A,  simply  or  to  A,  for  life,  fol-  Gift  over 
lowed  by  a  gift  over  in  default  of  issue^  if  these  words  i^Jfinlte 
import  an  indefinite  failure  of  issue,  A.  takes  an  estate  f*^^®.^^ 

*  '  issue  gives 

tail.    MacheU  v.  Weeding,  8  Sim.  4 ;  Dwmtry  v.  Dainti^,  ^^  ancea- 

bOr  ATI 

6  T.  R.  307 ;  In  re  Bcmka'  Ti^usts,  2  K.  &  J.  387.  estate  tail. 

And  in  wills  before  the  Wills  Act,  if  the  limitation  is  The  Court 
to  A.  simply,  or  to  A.  for  life,  with  a  gift  over  in  default  ^^c. 
of  issue,  A  will  take  an   estate  tail,  thouirh  there  are  ^^®^7jf™** 

'  ....  thefaUure 

words  which  might  constructively  limit   the   failure   of  of  issue,  so 
issue  within  a  definite  period,  since  this  is  the  only  con-  vent  th'e 
struction  which  will  carry  anything  to  the  issue.     ^V^^^^' 
V.  Lewis,  1  Atk.  432 ;  Simmons  v.  Siminons,  8  Sim.  22,  estate  taU. 
where  the  devise  was  in  effect  to  A.  for  life,  and  if  she 
dies  without  issue  over,  the  power  to  appoint  to  issue 
being  merely   discretionary.    BiUt   v.    Thomas,   11  Ex. 
236 ;  1  H.  &  N.  109. 

QucBTe  whether  an  estate  tail  will  be  implied  in  a  per-  Whether 
son  from  a  gift  over  in  default  of  his  issue  simply,  where  tail  will  be 
no  interest  is  given  to  him  by  the  will.     Parker  v.  Tootal,  ^^^g^f^ 
11  H.  L.  143 ;  see  Walter  v.  Drew,  Com.  Rep.  373.  over  in 

And  where,  in  a  devise  to  A,  for  life,  remainder  to  his  a  person 

who  f^AlcfiA 

children  either  for  life  or  in  tail,  an  estate  tail  is  implied  nothing 
in  A.  from  a  gift  over  in  default  of  issue,  the  estate  tail  ^^^  *^® 
so  implied  will  be  in  remainder,  to  take  effect  after  the 

00  2 
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prior  estates  expressly  limited.    Doe  d.  Bean  v.  HaU^y 

ST,K  5;  Doe  d.  OaUini  v.  GaUini,  5  B.  &  Ad.  621 ;  3 

Ad.  &  E.  340 ;  Forsbrook  v.  Forabrook,  L.  R.  3  Ch.  93 ; 

Aiidrexo  v.  Andrew,  1  Ch.  D.  410. 

As  be-  And  where  an  estate  tail  is  to  be  implied  either  in  an 

father  and  ancestor  or  his  issue,  it  will  be  implied  in  the  ancestor, 

son,  an      go   as  to  take  in  the  whole  line  of  issue,    Atkinson  v. 

estate  tail 

wiu  be       Barton,  10  H.  L.  213 ;  Forsbrook  v.  Foi^sbrook,  supra, 

implied  in 
the  father. 

Implication  of  Life  Estates. 

Bevise  to  I.  If  there  is  a  devise  of  realty  to  the  heir-at-law  after 
law  irfter^  ^^®  death  of  A.,  A,  will  take  an  estate  for  life  by  impli- 
the  death    cation.     It  is  evident  that  the  heir  who  would  take  in 

of  A.,  gives 

A  a  life     case  of  intestax;y  is  not  meant  to  take  immediately,  and 

estate. 

the  only  way  of  carrying  out  the  testator's  intention  is  to 
give  A.  a  life  estate.  "  A.  must  have  the  thing  devised 
or  none  else  can  have  it."  Gardner  v.  Sheldon,  Vaughan, 
269  ;  Tudor,  L.  C.  541. 

But  a  devise  to  a  stranger  after  the  death  of  A.  gives 

A.  no  estate  by  implication,  since  the  heir-at-law  may 

have  been  intended  to  take  in  the  meantime.    Aspinall 

V.  Petmn,  1  S.  &  St.  544. 

Person  to       In  Order  that  A.  may  take  a  life  estate  the  person  to 

^th  of  *  ^^om  the  lands  are  given  after  the  death  of  A.  must  be 

A.  must     ii^Q  heir-at-law  at  the  time  of  the  devise,  and  not  at  the 

be  heir  at      . 

date  of       time  when  the  devise  takes  eflfect    AspinaU  v.  Petvin, 

devise. 

aupi^a. 
Devise  at       Similarly,  a  devise  to  one  of  several  coheiresses  afbcT 
of  A.  to     the  death  of  A.  gives  A.  a  life  estate.    Hutton  v.  Simpaon, 
wveroloo-  2  Vern.  723,  as  stated  in  King  v.  RingBtead,  9  B.  &  C. 

heiresses.     218,  p.  228. 

Devise  at       The  rule  does  not  apply  where  the  devise  is  to  the  heir 
of  A.  to     and    others    after  the  death  of   A.     Ralpli  v.   Carrick, 

andot™.  11  Cll.  D.  873. 
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The   express  gift   of  certain  lands  to  A.  does  not  in  Whether 
itself  prevent   him  from  taking  other  lands  by  implica-  deviae^t^ 
tion.     See  13  H.  7,  f.  17 ;  Brook,  Devise,  pi.  52,  cited  in  ^-  ^^^ 

'  '  '  »   r  '  prevent 

Gardner  v.  SJieldon,  Vaughan,  259 ;    Tudor,  L.  C.  541,  i^im  from 

o^i*  implica- 

Therefore,  where  lands  are  devised  to  A.  for  life,  and  ^°"' 
after  the  death  of  A  the  lands  previously  devised,  to- 
gether with  other  lands,  are  devised  to  B.,  A.  will  or 
will  not  take  an  estate  for  life  by  implication  in  the 
other  lands,  according  as  B.  is  the  heir  or  a  stranger. 
Aapinall  v.  Petvin,  1  S.  &  St  544 ;  King  v.  Ringstead, 
9  B.  &  C.  218 ;  Attwater  v.  Attwater,  18  B.  330. 

But  words  which  taken  in  their  grammatical   sense  Bistribn- 
are  joint  and  apply  to  the  two  classes  of  property,  will  struction 
be  construed  distributively  if  the  intention  of  the  tes-  ^^^ . 
tator  is  manifest  that  the  lands  not  expressly  devised  some  of 

which  A, 

for  life  are  to  go  to  the  devisees  at  once.     Cook  v.  Gerard,  takes  a 

1  Saund.  183,  cit  9  B.  &  C.  225;  Simpscm  v.  Horashy,^^^^ 

2  Vem.  723 ;  Prec.  Ch.  439,  452 ;   Doe  v.  Brazier,  5  B.  ;*Jj*» 

'  death  to 

&  Aid.  64.  the  heir. 

The  mere  fact  that  provision  has  already  been  made 
for  A  will  be  an  argument  against  giving  a  life  estate  by 
implication,  and  therefore  in  favour  of  a  distributive 
construction.  See  Stevens  v.  Hale,  2  Dr.  &  Sm.  22 ; 
James  v.  Shannon,  I.  R  2  Eq.  118. 

Of  course,  if  the  devise  after  the  death  of  A.  can  be  No  impU- 
constnied    as    merely    postponing    the    vesting   in   pos-^here 
session  till  the  death  of   A,  no  argument   in   favour  of  P^T^^^ 
implication  can  arise.     Baomet  v.  Bamet,  29  B.  239.  ^u  A.'8 

And  in  the  same  way,  if  there  is  a  residuary  devise.  Effect  of  a 
so  that  nothing  is  undisposed  of,  there  can  be  no  impli-  ^^^^ 
cation.    Horton  v.  Horton,  Cro.  Jac.  74. 

II.  By  analogy  to  the  rule  with  regard  to  real  pro-  Bequest  of 
perty,  it  appears  that  if  personal  property  be  given  to ^ ttwnext 
the  next  of  kin,  or  te  one  of  the  next  of  kin  after  the^/j^^*^?*^ 

'  A.  8  death. 
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Implica- 
tion in 
Buuriage 
settle- 
ment. 


Intention 
to  give  life 
interest. 


death  of  A.,  A.  will  take  a  life  interest  by  iinplication,  if 
there  is  no  residuary  bequest.  SteveTis  v.  Hale,  2  Dr.  iz 
Sm.  22 ;  Cock  v.  Cock,  21  W.  R.  807 ;  Blachvell  v.  Btdl, 
1  Kee.  176.  In  Horton  v.  Horton,  Cro.  Jac.  74,  there 
was  in  ejBFect  a  residuary  bequest  according  to  the  then 
state  of  the  law. 

A  life  interest  will  not  be  implied  in  A.  where  the  per- 
sons to  take  on  his  death  are  not  the  next  of  kin  or  are 
the  next  of  kin  along  with  other  persons.  Ralph  v.  Carrick, 
llCh.D.  878. 

In  order  to  imply  a  life  interest  in  A.  there  must  be 
something  more  than  a  mere  gift  after  his  death.  Some 
of  the  earlier  cases  in  which  a  life  interest  has  been 
implied  would  probably  not  now  be  followed.  See  Roe  v. 
Summerset,  6  Burr.  2608 ;  Bird  v.  Hunedon,  2  Sw.  342  ; 
Humphreys  v.  Humphreys,  4  Eq.  475. 

In  the  case  of  marriage  settlements  settling  property  on 
the  wife  during  coverture  and  providing  for  her  death 
during  the  husband's  life,  with  limitations  after  the  death 
of  the  survivor,  but  containing  no  provision  for  the  event 
of  the  wife  surviving  the  husband,  a  life  interest  has  in 
that  event  been  implied  in  the  wife.  TunstaU  v.  Trappes^ 
3  Sim.  312 ;  Allin  v.  Crawshay,  9  Ha.  382. 

So  in  v^ills  after  a  life  interest  to  A.,  with  a  life  interest 
in  certain  events  to  B.,  followed  by  a  gift  over  after  the 
death  of  A.  and  B.,  a  life  interest  has  been  implied  in  B. 
though  the  events  did  not  happen.  In  re  Betty  Smith's 
Tmsts,  1  Eq.  79 ;  In  re  Blake's  Trust,  3  Eq.  799 ;  see 
Isaacson  v.  Van  Goor,  42  L.  J.  Ch.  193 ;  21  W.  R.  156. 

Where  the  testator's  widow  was  directed  to  carry  on 
the  testator's  business  and  after  his  death  he  directed 
his  property  to  be  divided  among  his  children,  the  widow 
took  a  life  interest  in  the  property  upon  the  general  inten- 
tion to  keep  the  family  together.  BlackweU  v.  Bull, 
1  Keen.  176 ;  see  Cockshott  v.  Cockshott,  2  Coll.  432. 
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A  residuary  bequest  or  a  gift  in  default  of  appoint-  Effect  of  a 
ment   where   the   bequest  after  the   life  of  A,  is  made  b^n«it7 
under  a  power^  affords  an  argument  against  the  implica- 
tion of  a  life  interest.     Cranley  v.  Dixon,  23  B.   612; 
Henderson  v.  Constable,  5  B.  297. 

There  is  no  implication  in  favour  of  A.  where  the  gift  No  impli- 
is  if  A  dies  under  twenty- one  or  unmarried^  since  in  such  arises  in 
a  case  an  absolute  interest  and  not  a  life  estate  would  a^°^^ 
have  to  be  implied.    James  v.  Shannon,  I.  R  2  Eq.  118 ;  !J*^^  ^ 
Harris  v.  Du  Pastier,  20  W.  R.  668.  Imder  ^ 
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1.  If  there  is  a  gift  to  A.  till  twenty-one  with  a  gift  Devise  to 
over  if  he  dies  under  twenty-one,  A.  will   take  by  im-  21,  with 


a 


plication  the  fee  or  an  absolute  interest  in  personalty,  g^'^^®^  ^ 
defeasible  upon    death  under  twenty-one.     Tomkins  v.  ^der 
Tomkins,  cited  1  Burr.  234 ;  Paylor  v.  Pegg,  24  B.  105 ; 
Oardi/ner  v.  Stevens,  30  L.  J.  Ch.  199;  In  re  Harrison's 
EstaU,  5  Ch.  408. 

The  argument  in  favour  of  implication  is  strengthened 
if  the  residuary  devisees  are  different  from  those  who 
would  take  under  the  gift  over,  so  that  without  implica- 
tion the  property  would  go  to  different  persons,  according 
as  A  died  under  or  over  twenty-one.  Cropton  v.  Lavies, 
L.  R  4  Ex.  159. 

2.  A  simple  gift  to  trustees  in  trust  for  A  till  he  attains  Gift  till 
twenty-one  will  not  give  A.  the  absolute  interest.    In  re 
Hedley's  Trusts,  25  W.  R.  529 ;  see  M'Cutcheon  v.  AUen, 
5  L.  R.  Ir.  268. 

But  very  slight  indications  of  intention  have  been  held 
sufficient  to  give  the  absolute  interest,  though  possibly 
some  of  the  earlier  decisions  may  be  difficult  to  support. 

In  some  cases  the  Court  has  found  a  direct  gift  to  the 
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legatee^  with  a  superadded  directioii  that  it  was  to  be  in 
trust  till  he  should  come  of  age.  Atkinson  v.  Paice,  1  R 
C.  C.  91 ;  Hale  v.  Beck,  2  Eden.  229 ;  see  Tuiudey  t. 
Roch,  3  Dr.  720. 

In  others  an  absolute  interest  has  been  implied  from  a 
direction  that  the  trust  is  to  cease  at  twenty-one,  or  from 
a  reference  to  the  trustees  as  trustees  for  the  legatees. 
Peat  V.  Pi/weU,  Amb.  387;  1  Eden.  479 ;  Wilhs  v.  Wil- 
liams,  2  J.  &  H.  125. 

Or,  again,  an  absolute  interest  has  been  given  because 

the  trustees  are  directed  to  apply  not  only  the  interest  but 

the  produce  till  the  legatees  attain  twenty-one.    Neivland 

V.  Shephard,  2  P.  Wms.  194. 

Effect  of  a      3.  But  the  implication  will  be  rebutted  if  there  are 

uu  twenty,  circumstances  tending  to  show  that  the  person  to  take 

benefiTof^  till  twenty-oue  is  not  to  take  an  absolute  interest  if  he 

himself      survives   twenty-one;  if,  for  instance,  the  gift  is  to  the 

other.        wife  for  her  and  her  son's  support  till  the  son  attains 

twenty-one,  and  if  he  dies  under  twenty-one,  to  the  wife 

for  life,  and  then  over.     In  this  case  the  son  did  not  take 

the  whole  interest  till  twenty-one,  and  it  could  therefore 

hardly  be  implied  that  he  was  to  take  the  whole  after 

that  age  to  the  exclusion  of  his  mother.    Fitzhenry  v. 

Bonner,  2  Dr.  36. 

No  impli-       4,  No  implication  in  favour  of  children  arises  upon  an 

favour  of    absolute  gift  of  personalty  to  A.  and  if  he  dies  without 

^J?J^^^  children  over,  or  upon  a  gift  to  several  as  tenants  in 

gift  to  A.   common  and  if  any  die  without  issue  their  shares   to 

absolutely, 

and  if  he  thosc  then  living  or  their  children.  Addison  v.  Busk, 
oLTchii!""  1*  B.  459;  2  D.  M.  &  G.  810;  Cooper  v.  PitcJier,  4  Ha. 
drtnover.  435.  iQ  L,  ^  Ch.  24;  DoivUng  v.  Dowling,  L.  R.  1  Eq. 

442;  ib.,1  Ch.  612. 
Gift  to  A.       5.  Nor  does  any  implication  in  favour  of  children  arise 

and  ifihe     ^^  *^®  8^^^  ^®   ^  ^'   ^^^  ^^^^  *^^  ^^  ^^  ^^^  without  chil- 

dieawith-  j^.^^  Qy^^,     Greene  V.  Ward^  1  Russ.  262;  Ramdagh  v* 
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Rttndagh,   12   B.   200;  Sparks  v.   RestaU,  24   B.  218;outclul. 
Neighbour  v.  Thurlow,  28  B.  33 ;  Re  HaytorCa  Tmnts, 
4  N.  R  54 ;  Seymour  v.  Kilhee,  3  L.  11  Ir.  33. 

So  in  the  case  of  real  estate,  a  gift  over  in  default  of 
issue  of  A.  following  limitations  to  A.  for  life  with 
remainder  to  his  first  son  for  life,  with  remainder  to  the 
first  son  of  the  first  son  in  tail,  with  remainder  to  every 
other  son  of  A.  successively  for  like  interests,  will  not  give 
the  second  and  other  sons  of  the  first  son  of  A.  estates 
by  pitrchase.    Monypenny  v.  Bering,  7  Ha.  568. 

6.  But  though  after  a  gift  to  A.  for  life  the  mere  gift 
over  in  default  of  children  will  not  be  su£Bcient  to  give 
the  children  any  interest  by  implication,  the  Court  will,  it 
seems,  lay  hold  of  any  indication  of  intention  to  fortify 
the  argument  based  upon  the  gift  over,  so  as  to  give  the 
children  an  interest.  In  the  former  case,  where  the 
absolute  interest  is  given  to  the  first  takers,  the  "  mere 
fact  of  a  testator  giving  over  property  in  case  there  are 
no  children  does  not  furnish  any  presumption  on  which 
this  Court  can  act  in  favour  of  his  giving  it  to  the 
children,  if  there  are  any,  as  against  their  parents/' 
Dowlvag  v.  Bowling,  L.  R.  1  Ch.  616.  But  where  the 
parent  takes  only  a  life  interest  the  children  can  take 
nothing  from  him,  and  at  the  same  time  the  presumption 
against  intestacy  arises.  It  seems  Ex  parte  Boge7%  2 
Mad.  449,  may  be  supported  on  this  ground;  see,  too, 
KinsdldY,  CaJ^^ay,  11  Ir,  Ch.  154,  where  the  gift  over 
was  not  merely  on  death  without  issue,  but  upon  such 
death,  or  upon  death  leaving  issue,  and  such  issue  dying 
under  twenty-one. 

7.  Possibly  where  there  is  a  gift  to  A  to  dispose  of  Gift  to  A. 
among  a  certain  class  by  deed  or  will,  a  life  interest  would  of  ^Dg 
be  implied  in  A.    Ackeson  v.  Fair,  3  D.  &  War.  527.  ei^wa 
See  WiUiams  v.  Robeiis,  27  L.  J.  Ch.  177 ;  4  Jur.  N.  S.  death. 

18 ;  and  p.  384,  aifite. 
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Bare 
power  to 
appoint 
to  A. 


Power  to 
Beleet 
certain 
number. 


Wide  dis- 
cretion not 
exercised. 


Power  in 
nature  of 
a  trust. 


Power  to 
tenant  for 
life. 


8.  A  bare  power  to  appoint  a  sum  of  money  to  a  par- 
ticular person  will  not  give  that  person  any  interest  if  the 
power  is  not  exercised.  BvU  v.  Vardy,  1  Ves.  J.  270 ; 
see  Tweedale  v.  Tweedale,  7  Ch.  D.  633. 

It  would  seem  that  under  a  power  to  select  a  certain 
number  out  of  a  class  there  is  no  gift  by  implication  in 
dcfaidt  of  appointment.  See  Catihew  v.  Enraght,  20 
W.  R.  743. 

If  a  wide  discretion  is  given  to  trustees  to  apply  a  fund 
in  the  maintenance  of  a  son  or  in  augmentation  of  the 
shares  of  the  other  children  there  is  no  implied  gift  if  the 
trustees  refuse  to  exercise  their  discretion.  Be  Eddowes, 
1  Dr.  &  Sm.  395. 

If  the  power  is  so  framed  as  to  impose  upon  the  donee 
the  duty  of  exercising  it  his  failure  to  do  so  will  not 
prejudice  the  beneficiaries.  Brown  v.  Higgs,  8  Ves.  561 ; 
Bui^ough  V.  Philcox,  5  M.  &  Cr.  72. 

And  in  the  ordinary  case  of  a  bequest  for  life  with 
power  to  the  tenant  for  life  to  appoint  at  his  death  among 
a  class,  though  the  words  in  which  the  power  is  framed 
may  not  impose  a  trust,  it  seems  the  beneficiaries  who 
might  have  taken  under  the  power  will  take  by  impli- 
cation in  default  of  appointment. 

At  any  rate,  this  is  the  case  if  there  is  a  gift  over  in 
default  of  objects  of  the  power.  Butler  v.  Gray,  5  Ch. 
26 ;  see  KelleU  v.  KelleU,  I.  R  5  Eq.  298. 

This  principle  does  not  apply  if  there  is  a  gift  over  in 
default  of  appointment.  Pattison  v.  Pattison,  19  B.  638 ; 
Roddy  V.  Fitzgerald,  6  H.  L.  823 ;  and  see  In  re  Jeffery'a 
Trusts,  14  Eq.  136. 

Nor  does  it  apply  where  the  power  is  to  be  exercised 
only  in  events  which  never  happen.  Hal/head  v,  Shep^ 
herd,  28  L.  J.  Q.  B.  248 ;  5  Jur.  N.  S.  1162. 
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Implication  of  Cross-Remainders. 

1.  If  there  is  a  devise  of  lands  to  two  or  more  as  tenants  Cross-re- 
in  common  and  the  heirs  of  their  bodies  respectively,  fol-  implied  in 
lowed  by  a  gift  over  in  default  of  such  issue,  the  gift  over  g®,^^*? 
takes  effect  only  in  default  of  all  such  issue  as  would  take  ^^  ^^ 
under  the  antecedent  limitations,  and  therefore  cross-re-  in  default 
mainders  are  implied  between  the  tenants  in  tail.     Doe  d.  takTunder 
Gorges  v.  Webb,  1  Taunt.  234 ;  Powell  v.  Howells,  L.  R.  ^^^^^ 
3  Q.  B.  655 ;  Hannaford  v.  Hannaford,  L.  R  7  Q.  B.  tiona. 
116. 

And  if  the  gift  over  is  limited  not  expressly  in  default  Where  the 
of  issue,  but  as  a  remainder,  the  same  result  follows.  Doe  limited  L" 
d.  Burden  v.  Bwi^Ue,  2  East,  47,  n.  l^"^^. 

The  word  reversion  would  probably  now  be  held  to  voraion. 
have  the  same   force,  notwithstanding  Pery  v.    White, 
Cowp.  777. 

The  arguments  against  the  implication  of  cross-re- 
mainders, founded  upon  the  number  of  the  devisees  and 
such  words  as  severally  or  respectively,  or  the  fact  that 
the  whole  is  not  expressly  given  over,  must  now  be  con- 
sidered as  exploded. 

2.  The  result  will  be  the  same  if  the  s^ift  over  is  in  Gift  oyer 
default  of  issue  to  take  under  the  preceding  limitations,  of  issue 
living  at  the  death  of  their  parents.    Maden  v.  Taylor,  ^I^hs^of 

45  L.  J.  Ch.  569.  ancestors. 

3.  It  has  been  said  that  if  cross-remainders  are  provided  Whether 

the  limita- 

between  certain  objects  in  certain  events,  the  implication  tion  of 
of  cross-remainders   between  those    objects  in  diflferent  ;S:d':; 
events  does  not  arise ;  so  that,  for  instance,  if  cross-re-  "*  certain 

events 

mainders  are  provided  between  the  children  of  separate  prevents 
families  among  themselves,  cross-remainders  would  not  be  cation  of  * 
implied  between  the  children  of  one  family  and  those  of  2^'^]^ 
the  other.    Cldche'a  case  (Dyer,  330),  however,  which  is 


572  IMPLICATION. 

usually  cited  on  this  point,  is  no  authority  for  any  snch 
proposition.  All  that  case  decides  is,  that  cross-remainders 
cannot  be  implied  in  the  face  of  an  express  limitation  over 
in  a  certain  event  with  which  such  an  implication  would 
be  inconsistent.  See  the  remarks  by  the  Lord  Justice 
Turner  in  Atkinson  v.  Barton,  3  D.  F.  &  J.  339.  And 
the  decision  in  RahheOi  v.  Squire.,  19  B.  77 ;  4  De  Q.  &  J. 
406,  was  based  on  totally  different  grounds.  The  true 
rule  is  laid  down  by  Turner,  L.J. : — *'  Cross-remainders 
are  to  be  implied  or  not  according  to  the  intention.  The 
circumstance  of  remainders  having  been  created  between 
the  parties  in  particular  events  is  a  circumstance  to  be 
weighed  in  determining  the  intention,  but  is  not  decisive 
upon  it."  AtkiTiaon  v.  Barton,  3  D.  F.  &  J.  339  (reversed 
on  appeal,  but  on  different  grounds,  10  H.  L.  313) ;  see, 
too,  Vanderplank  v.  King,  3  Ha.  1 ;  Re  Ridge's  Trusts^ 
7  Ch.  665. 
Crow-re-  4.  Cross-remainders  will  be  implied  even  though,  as 
implied  the  result  of  legal  rules  and  not  of  the  testator  s  inten- 
peraoM^  tion,  the  class  of  persons  between  whom  they  are  implied 
taking  dif-  take  different  interests;  if,  for  instance,  some  are  tenants 

ferent  in- 
terests,      in  tail,  others  only  tenants  for  life,  with  remainders  to 

their  children  in  tail.     Vanderplank  v.  Ki/ng,  3  Ha.  1. 

Cro8B-re-        5.  Cross-rcmainders  will  be  implied  in  a  devise  to  the 

impHed      children  of  A.,  which  carries  to  them  only  a  life  estate, 

^^\r  ^^  *  ^^^  ^^^^  ^^^  ^*^°*  ^^  ®^^^  la&yi^  of  A.  Ashley  v. 
life.  Ashley,  6  Sim.  358. 

I^JI^^  6.  And  where  realty  or  personalty  is  given  to  several 
implied      persons  as  tenants  in  common  for  life  with  remainders 

between      *^  #.  n  i    -i 

tiiefuni-  to  their  issue,  followed  by  a  gift  over  if  all  should  die 
iSb  limlS.  without  leaving  issue,  cross-limitations  between  the  first 
for'ufa*  takers  and  their  families  will  be  implied.  Re  Ridges 
with  re-     Trusts,  7  Ch.  663;  Re  Clark,  11  W.  R.  871;  see,  too, 

mainder  _  "r\    t        n 

to  chil-      Coates  v.  HaH,  3  D.  J.  &  S.  504. 

C^-limi*      7.  But  cross-limitations  will  not  be  implied  so  as  to 
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divest  vested  interests.     The  implication  arises  from  the  tations 
presumption  against  intestacy,  but  where  there  are  vested  implied  so 
interests  there  can  be  no  intestacy.    See  RahheOi  v.  Squire,  ^^^"^-^ 
19  B.  70 ;  4  De  G.  &  J.  406 ;  Be  Clark,  11  W.  R.  871.        tereBta.""' 

Upon  the  same  principle,  when  the  testator  has  dis- 
posed of  his  whole  interest  in  realty  or  personalty ;  if,  for 
instance,  absolute  vested  interests  have  been  given  to 
several  as  tenants  in  common,  with  a  gift  over  upon  the 
death  of  all  in  certain  events ;  cross-limitations  cannot  be 
implied  between  them,  as  there  can  bo  no  intestacy,  and 
cross-limitations  would  divest  vested  interests.  Shey  v. 
Barnes,  3  Mer.  334 ;  Bromhead  v.  Hunt,  2  J.  &  W.  459 ; 
BoQcter  v.  Losh^  14  B.  612 ;  Beaver"  v.  Nowell,  25  B.  551. 

8.  If,  however,  the  interests  are  not  vested,  but  con-  crift  over 
tingent  with  a  gift  over  upon  the  death  of  all  before  the  ^^j^' 
interests  vest,  the  argument  against  an  intestacy  applies,  terests,  if 
and  no  argument  can  be  raised  against  cross-limitations  legatees 
on  the  ground  that  they  would   divest  vested  gifts,  and  ^he  tiine^ 
therefore  in   all   probability    cross-limitations  would    be  ^  nesting, 
implied.    Maxikdl  v.  Winter,  3  Ves.  236,  536;  Scott  v. 
Bargeman,  2  P.  Wms.  68;  2  Eq.  Abr.  542;  Ch^aves  v. 
Waters,  10  Ir.  Eq.  234. 

There  are  no  grounds  for  supposing  Scott  v.  Bargeman 
to  be  overruled.  The  point  in  Beauman  v.  Stock,  2  Ba. 
&  Be.  406,  was  totally  different  It  was  whether  benefit 
of  survivorship  would  be  implied  between  tenants  in 
common  taking  vested  interests,  and  the  incidental  re- 
marks of  Lord  Manners  cannot  be  considered  as  overruling; 
a  case  expressly  approved  by  Lord  St.  Leonards  in  Vize 
v.  Stoney,  1  Dr.  &  War.  348,  and  followed  in  Graves  v. 
Waters. 
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Implication  by  Recital. 
Aredtal        1.  A  recital,  that  a  person  is  entitled  under  another 

that  ft  . 

person  is    instrument,  when  he  is  not  in  fact  entitled,  does  not  in 
Zit"^     g^^^^l  *°^o^°*  to  a  gift  by  the  instrument  which  contiuns 
Another      the  recital.    Hairis  v.  Harris,  L  R.  3  Eq.  610 ;  Circuit 
ment.        V.  Perry,  23  B.  275. 
Recital  of       2.  But  a  recital  that  the  testator  has  by  the  very  docu- 

a  supposed 

gift  by  the  ment  containing  the  recital  made  a  particular  gift,  which 
stramentr  ^^  ^^  ^^^  ^^  ^^  made,  is  evidence  of  an  intention  to 

confer  the  bounty.    Adams  v.  Adams,  1  Ha.  537. 
Gift  in         •  Thus  a  gift  alleged  to  be  "  in  addition  "  to  a  prior  gift, 
a  supposed  where  there  is  in  fact  no   such  prior  gift,  is  sufficient 
^  *•  evidence  of  an  intention  to  confer  the  supposed  prior  gift. 

Jordan  v.  Fortescue,  10  B.  259 ;  Farrar  v.  St.  Catherine's 

Coll,  16  Eq.  24. 
So  a  statement  that  the  testator  does  not  give  a  legatee 

a  certain  sum  because  she  is  absolutely  entitled  to  it, 

when  in  fact  it  is  in   the  disposition  of  the  testator, 

amounts  to  a  gift  of  the  sum  in  question.    HaU  v.  Leitcky 

9  Eq.  376. 

But  a  mere  recital  in  a  codicil  of  a  supposed  gift  by 

will  will  not  amount  to  a  gifli.    Re  Arnolds  Estate,  33  B. 

163, 171. 
In  order         3.  In  order  that  rule  2  may  apply  it  must  be  clear 

that  a  re- 
cital may    that  there  is  nothing  in  the  will  to  which  the  recital  can 

a^fU t"  ^®f^r-    ^^^'^<^^  V.  OaUey,  7  T.  R.  492 ;  Smith  v.  FUz- 
"f^^Sf  *  gc'i'cdd,  3  V.  &  B.  2;  Mackenzie  v.  Bradhui-y,  35  B.  617, 

Clear  uiaii 

there  is      620 ;  Nxigent  v.  Nugent,  I.  R.  8  Eq.  78 ;  Ives  v.  Dodgsan, 

wWdi°ft*^  9  Eq.  401. 

may  refer.       ^    g^y|  j^gg  ^^^^  ^  g^fj.  ^  implied  from  a  recital  when 

wiUnot      the  eflfect  of  such  implication  would  be  to  cut  down  a 
prior°ex°  *  P"^'^  express  gift,  as  from  a  recital  of  a  gift  to  B.  for  life, 
press  gift,   remainder  to  his  children,  when  in  fact  the  prior  gift  was 
to  the  children  immediately.     Re  Smith,  2  J.  &  H.  694. 
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BEVOCATION. 

Price  to  the  Wills  Act  a  devise  was  revoked  if  the  Revoc»- 
testator  afterwards  made  a  conveyance  of  the  land  for  any,  the  Wills 
purpose  (except  a  mortgage),  though  the  conveyance  was 
only  of  the  legal  estate.    Lord  Li/ncoln's  Case,  Show.  P.  C. 
154;  lEq.Ab.411,pl.ll;  lJarman,136— 141;  4thEd.l50. 

Partition  was  no  exception  to  the  general  rule  where  a 
conveyance  was  made  to  a  trustee  to  divide,  though,  if  the 
partition  was  efifected  by  a  mere  release  to  uses,  there  was 
no  revocation.     Orcmt  v.  Bridgei%  L.  R.  3  Eq.  347. 

Now,  by  the  23rd  section  of  the  Wills  Act,  it  is  pro-  Effect  of 
vided  that  no  conveyance  or  other  act  made  or  done  sub-  B©^on  of 
sequently  to  the  execution  of  a  will  of  or  relating  to  any  ^1^^ 
real  or  personal  estate  therein  comprised,  except  an  act 
by  which  such  will  shall  be  revoked  as  aforesaid,  shall 
prevent  the  operation  of  the  will  with  respect  to  such 
estate  or  interest  in  such  real  or  personal  estate,  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  the  time 
of  his  death. 

This  section  applies  to  cases  in  which  a  gift  would  have  The  sec- 
been  formerly  revoked  by  alteration  of  estate,  but  not  to  noTap^iy 
cases  of  ademption.    Moor  v.   Raiabeck,   12   Sim.  123;^^^]^^^ 
Ford  v.  De  PorUes,  30  B.  572.  tion. 

The  subject  of  revocation  of  testamentary  instruments 
has  been  treated  ante,  pp.  35 — 47.  The  cases  upon 
revocation  as  a  question  of  construction  are  so  special 
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that  they  are  of  little  use  as  general   authorities,  and 
hardl}'  admit  of  a  satisfactory  classification. 

The  following  general  rules  may,  however,  be  laid  down 

with  regard  to  revocation : — 

It  must  be      1.  To  cut  down  a  previous  gift  it  must  be  reasonably 

cW^ha/  ^^^^  ^^^  ^^  ^^  meant  to  be  cut  down.    The  rule  is  not 

a  bequMt   j^jja^  i\^q  words  of  revocation  must  be  as  clear  as  the  words 

18  meant  to 

berevoked.  of  original  gift.     See  Rundfidd  v,  Randfidd,  8  H.  L.  225 ; 
Wallace  v.  Seymour,  20  W.  R,  334 ;  Beamish  v.  Beamidi, 

1  L.  R.  Ir.  501. 

Thus,  if  property  is  given  to  A.  for  life  with  remainder 
for  her  children,  and  by  a  codicil  all  gifts  in  favour  of  A- 
are  revoked,  the  remainder  to  the  children  remains.  Green 
V.  Tmbe,  27  W.  R.  39. 

On  the  other  hand,  where  property  is  given  to  A.  for 
life  with  remainders  over  and  the  gift  to  A.  only  is  revoked, 
but  the  property  is  given  absolutely  to  B,  the  whole 
original  gift  is  revoked.  Murray  v.  Joknstone,  3  D.  & 
War.  143 ;  Fi-y  v.  Fry,  9  Jur.  894 ;  see   Wells  v.  Wells, 

2  W.  R.  6 ;  17  Jur.  1020 ;  Hargreaves  v.  Pennington,  12 
W.  E.  1047. 

So,  when  there  is  a  gift  to  A.  with  executory  limitations 

over,  and  the  trusts  of  the  will  as  regards  the  gift  to  A. 

are  revoked,  the  gifts  over  are  revoked  as  well.    Boulcoit 

V.  Boulcott,  2  Dr.  25. 

Gifts  will       2.  The  dispositions  of  the  will  will  not  be  disturbed 

not  be  oon-  jjjore  than  is  necessary  to  give  effect  to  a  revocation  by 

Bidered  re-  jo  j 

voked  codicil. 

than  is  Thus,  where  a  legacy  is  charged  on  real  and  personal 

necessary,  ^g^j^  gj^j  ^\^q  charge  on  the  personal  estate  is  revoked  by 

a  codicil,  the  charge  on  the  realty  remains.     Kennode 
V.  Macdonald,  3  Ch.  685;  Leese  v.  Knight,  12  W.  R. 

1097. 

Where  a  legacy  is  charged  on  two  funds,  one  of  which 
is  afterwards  by  a  codicil  given  free  from  the  charge,  the 
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charge  remains  on  the  other  fund  and  does  not  abate  in 
the  proportion  of  the  two  funds.  Tatlock  v.  Jenkins, 
Kay,  654. 

So,  too,  when  land  is  given  subject  to  a  charge  to  A., 
and  the  devise  is  afterwards  revoked,  the  charge  remains. 
Beckett  V.  Harden,  4  Mau.  &  S.  1 ;  see  Grice  v.  FunnelX, 
1  Sm.  &  G.  130. 

A  legacy  which  is  revoked  is  not  set  up  again  because 
the  disposition  in  favour  of  which  the  revocation  is  made 
is  incomplete  or  incapable  of  taking  effect.  Tupper  v. 
Tupper,  1  K.  &  J.  665 ;  Nevill  v.  Boddam,  28  B.  584 ; 
Qriinn  v.  Butler,  6  Eq.  225 ;  see  Onions  v.  Tyrer,  1  P. 
Wms.  343 ;  2  Vem.  741 ;  Baker  v.  Story,  23  W.  R.  147 ; 
see  ante,  Ch.  VI.,  p.  37. 

When  personalty  is  directed  to  go  upon  the  same  trusts  Personalty 

directod  to 

as  realty  and  the  trusts  of  the  realty  are  afterwards  revoked,  go  upon 
the  gift  of  the  personalty  remains.     Lord  BeavA>lerk  v.  of  realty 
Head,  2  Atk.  167 ;  Darley  v.  LongwoHh,  3  B.  P.  C.  359 ;  ^^^^^ 
Agnew  v.  Pojye,  1  De  G.  &  J.  49 ;  Martineaw  v.  Bi'iggs, 
23  W.  R  889  ;  Bridges  v.  Strachan,  2Q  W.  B.  691.     Lord 
Carrington  v.  Payne,  5  Ves.  404,  would  probably  not  be 
followed.     See  Be  Gibson,  2  J.  &  H.  656. 

But  if  the  gift  is  of  money  to  be  laid  out  in  repairing 
certain  premises  and  the  surplus  is  given  to  the  same 
persons  to  whom  the  premises  are  devised  and  this  latter 
devise  is  revoked,  the  gift  of  personalty  also  fails. 
White^oay  v.  Fisher,  9  W.  R.  433. 

3.  A  gift  by  will  is  not  revoked  by  an  erroneous  recital  Erroneous 
of  it  by  a  codicil.  Be  Smith,  2  J.  &  H.  594 ;  Mann  v.  not  revoke 
Fuller,  Kay,  624.  *  ^^ 

4.  An  alteration  or  addition  to  a  gift  in  a  will  expressed  Revoca- 
to  be  made  upon  an  assumption  of  fact,  which  turns  out  to  an  erro- 
to  be  erroneous,  does  not  take  effect     CampbeU  v.  French,  IJ^^j^n 
3  Ves.  321 ;  Doe  d.  Evans  v.  Evans,  2  Per.  &  D.  378 ;  «^  ^^^ 
10  Ad.  &  E.  228;  Barclay  v.  Maskdyn^,  Johns.  124. 

p  p 
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But  if  the  alteration  or  addition  is  made  because  the 
testator  is  doubtful  whether  some  feet  is  true  or  not,  the 
alteration  takes  effect.  A.-O,  v.  Lloyd,  3  Atk.  552 ;  1  Ves. 
sen.  32 ;  A,-Q.  v.  Ward,  3  Ves.  327. 

The  distinction  seems  to  be  not  between  the  fact  and 
the  testator's  belief  in  the  fact,  but  between  a  fact  and  a 
possibility  which  the  testator  is  unable  to  verify,  and 
therefore  an  additional  gift  founded  upon  an  erroneous 
belief  would  fall  under  the  former  head.  Tluymas  v. 
Hoxvdl,  18  Eq.  198. 


Inconsistency. 

The  later  When  two  clauses  in  a  will  are  absolutely  irreconcile- 
®'  *T°^"  able  the  later  one  is  to  be  preferred.  Croftve  v.  OdeU,  1 
gifts  takes  Ba.  &  B.  449 ;  3  Dow.  61 ;  Ulrich  v.  Lichfield,  2  Atk.  372 ; 

MorraU  v.  Sutton,  1  Ph.  533;  Paice  v.  Archbishop  of 

Canterbury,  14  Ves.  366. 

But  if  possible  the  Court  will  reconcile  two  dispositions 

apparently  inconsistent.    See  K&iv*  v.  Baroness  Glmton, 

8  Eq.  462. 
Gift  of  the     Thus,  if  the  same  property  is  given  to  two  persons  in 
same  pro-  f^^  j^^  ^^^  different  parts  of  the  will,  they  will  take  as 

perty  to  x  .^ 

two  per-    joint  tenants.    Pa/ranwur  v.  Yardley,  Plow.  541 ;  Benivetfs 
Case,  Cro.  Eliz.  9;   see  Sherratt  v.  Ben^ley,  2  M.  &  K. 

149, 162. 

This  does  not,  however,  apply  as  between  will  and 
codicil.  Bs  HougKs  Estate,  15  Jur.  943;  20  L.  J.  Ch. 
422 ;  Evans  v.  Evans,  17  Sim.  107. 

So,  too,  if  land  is  given  to  one  person  without  and  to 
another  person  with  words  of  limitation,  the  latter  will 
take  a  fee  in  remainder.  G^ravenor  v.  WOftkins,  L.  R  6 
C.  P.  500. 


sons. 
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Similarly  where  immediate  interests  in  fee  and  in  tail 
or  in  fee  and  for  life  are  given  in  the  same  lands,  the 
devise  of  the  fee  will  be  construed  as  a  remainder  whether 
the  devise  of  particular  estate  precedes  the  devise  of  the 
fee  or  not.  WaUop  v.  Derby,  Telv.  209 ;  see  Conqv^et  v 
Conquest,  16  W.  R  453. 

In  cases  where  the  whole  personalty  is  given  to  a  person  ^*ft»  of 
absolutely  and  then  there  is  a  gift  of  the  residue  at  her  tor's  whole 
decease,  the  earlier  gift  has  been  held  to  be  for  life  only,  ^^r^due 
Shermtt  V.  BerUley,  2  M.  &  K.  149  ;  Re  Brook's  WUL  13  ^  ^^  .„ 

*''  '  '         samewilL 

W.  R  573 ;  Hare  v.  Weetropp,  9  W.  R  689. 

And  the  same  construction  has  been  adopted  where 
there  were  no  words  referring  to  the  death  of  the  first 
legatee,  but  the  gift  was  to  her  children.  In  re  Bagshav/s 
Trusts,  24  W.  R  876 ;  25  W.  R  659 ;  46  L.  J.  Ch.  667. 

So,  if  a  testator  gives  the  remainder  of  his  property  Gifts  of 
to  A.  and  makes  B.  his  residuary  legatee,  B.  will  take  and  of  the 
only    lapsed    legacies.      Be    Jessop,    11    Ir.    Ch.    424;JJyjQ   ^ 
Dawes  v.  Bevm^tt,  30  B.  226;   Kelvington  v.  Parker,  ^^^"^"^ 
21  W.  R  121. 

But  a  residuary  gift  by  codicil  revokes  a  residuary 
gift  by  wilL  Earl  of  ffardmicke  v.  Douglas,  7  C.  & 
F.  795. 

Similarly,  a  gift  of  all  the  testator's  property,  followed  ^^  ©^  ^ 
by  gifts  of  specific  portions  of  it  or  vice  versd,  may  tor's  pro- 
both  take  effect     Cuthbert  v.  Lempriere,  3  Mau.  &  S.  ^J^'^y' 
158;  Doe  d,  Snape  v.  NevUe,  11  Q.  B.  466;   Slamire  «^^^^^  ^^ 
V.  GeldaH,  16  Ves.  314 ;   In  re  Arrowsmith's  Trusts,  8  it 
W.  R  555 ;   2  D.  F.  &  J.  474 ;  Robertson  v.  Powell,  3  N. 

R  433. 

Where,  however,  all  the  testator's  personal  property  was 
given  to  his  widow  for  life,  subsequent  legacies  were  held 
to  be  not  payable  till  after  her  death.  Burdett  v.  Young, 
9  Mad.  93;  5  B.  P.  C.  54. 

As  between  a  will  and  codicil,  however,  the  argument  As  be- 

pp2 
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*^?^^?^  is  much  stronger  in  favour  of  revocation.  At  any  rate, 
the  argu-  where  a  testator  by  his  will  distinguishes  between  specific 
favour  of  legacies  and  residue  and  by  a  codicil  gives  all  his  pensonal 
^^^      property,  the  codicil  revokes  the  specific  legacies  as  well  as 

the  residuary  gift.    Kermode  v.  Ma^cdonaid,  L.  R  1  Eq 

457 ;  3  Ch.  584. 
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CHAPTER  XLVL 


ALTERING  WORDS. — UNCERTAINTY. 


Changing  Words. 

The  Court  will  change  a  word  when  it  appears  from 
the  context  of  the  will  that  the  word  was  incorrectly  em- 
ployed by  the  testator  in  place  of  some  other  word. 

Several  cases  in  which  "or"  has  been  changed  into 
"and,"  and  vice  verad,  have  already  been  mentioned  in 
the  discussion  of  the  construction  of  gifts  over.  It  re- 
mains to  mention  some  cases  in  which  a  similar  change 
has  been  made  in  direct  gifts. 

When  there  is  a  gift  to  a  person  upon  one  or  other  of  "Or"  wOl 
two  events,  "or"  will  not  be  read  "and,"  as  the  result  changed 
would  be  to  make  the  conditions  cumulative  instead  of  j^*^*^^, 
alternative.    Hawkewoiih  v.  Hawksworth,  27  B.  1.  *>o?  v^ 

cedent. 

And  it  seems  in  a  condition  precedent  to  vesting  "nor  "  ««Nor" 
will  mean  "  or  not,"  if  the  result  is  to  vest  the  gift  in  either  S^f  ^^ 
of  two  events.    Mackenzie  v.  King,  12  Jur.  787;  17  L.  J. 
Ch.  448. 

On  the  other  hand,  in  some  cases  on  the  context  of  "And" 
the  will  "and"  has  been  read  "or,"  so  as  to  vest  a  gift  into"  or' 
in  alternative  in  lieu  of  cumulative   events.    Hawea  v.  ^^^® 
Ha/wes,  1  Ves.  sen.  13 ;  Jackson  v.  Jackson,  1  Ves.  sen. 
216 ;  StapleUm  v.  Stapleton,  2  Sim,  N.  S.  212,  with  which 
compare  MalmealmTy  v.  Malmesbury,  31  B*  407 ;  May- 
nard  v.  Wrigld,  2G  B.  285. 
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**^^^"      Upon  the  same  principle  the  Court  has  changed  the 
into  word  fourth  into  fifth,  where  it  was  clear  upon  the  con- 

"  Fifth  '* 

struction  of  the  whole  will  that  the  testator  intended  to 
refer  to  the  fifth  and  not  to  the  fourth  schedule.  Hart  v. 
Tuik,  2  D.  M.  &  G.  800.  See  Surtees  v.  Hapkinaon,  4 
Eq.  98 ;  Smith  v.  Crabtree,  6  Ch.  D.  591. 


SuppLYiNo  Words. 

With  regard  to  supplying  words  in  a  will  the  rule 
seems  to  be  that  where  the  will  as  it  stands  is  clearly 
inconsistent,  so  that  the  choice  lies  between  rejecting 
some  portion  of  it  or  supplying  some  word,  while  at  the 
same  time  the  latter  course  will  make  the  will  consiistent, 
the  Court  will  be  justified  in  making  the  necessary  addi- 
tion.   See  Hope  v.  Potter,  3  E.  &  J.  206  ;  In  re  Morony, 
1  L.  R.  Ir.  483. 
limitation     Thus,  in  a  devise  to  A.  for  life,  remainder  "to   the 
Becond  and  first  80Q  of  A.  severally  and  successively  in  tail  male," 
Irapplied"  *^®   devise  will  be  construed  as  to  the  first  and  other 
sons  of  A    Pa/rker  v.  Tooted,  11  H.  L.  143.     See  New- 
burgh  v.  Newburgh,  Lord  St  Leonards'  Law  of  Property, 

367. 

Under  a  bequest  in  trust  for  the  testator's  widow  for 

her  life  in  trust  for  his  children,  followed  by  powers  of 

maintenauce  and  advancement  after  the  widow's  death, 

with  an  ultimate  gift  over  after  her  death  in  default  of 

children  attaining  vested  interests,  the  Court  supplied  the 

words  "and  after  her  death"  after  the  words  "for  her  life." 

Greenwood  v.  Oreennvood,  6  Ch.  D.  964. 

Limitation     So,  too,  where  there  was  a  limitation  in  a  settlement 

ten  sup-     to  the  children  of  the  marriage  who  being  a  son  or  sons 

^J^jJJ*  should  attain  twenty-one  years;  and  if  there  should  be 

settle-       but  one  such  child,  the  whole  to  be  in  trust  for  such  one 

ment. 
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child,  his  or  her  executors  and  administrators,  and  there 
were  powers  of  applying  the  presumptive  share  of  every 
such  child  for  his  or  her  maintenance  until  his  or  her 
share  should  become  vested,  the  Court  held  daughters  to 
be  included  in  the  gifts.  In  re  DanieTs  Settlement  TriLsts, 
1  Ch.  D.  376. 

In  a  somewhat  similar  case,  where  there  were  limita- 
tions to  daughters  for  life  with  remainder  to  their  children, 
and  the  limitation  to  the  children  of  one  daughter  was 
omitted,  it  was  supplied  upon  the  general  intention  of 
the  will  In  re  Redfem ;  Redfem  v.  Bryning,  6  Ch.  D. 
133. 

So  when  there  is  a  rift  to  A.  in  tail,  and  if  he  die  over,  The  words 

®  .        .  "without 

the  words  "  without  issue  **  will  be  supplied  in  the  gift  over  igsue  '* 
to  satisfy  the  implied  contingency.    Anon.  1  And.  33.         J^^  not' 
And  in  a  similar  case,  where  there  were  devises  to  <».<J*^t » 

'  ^     pnorestate 

several  in  tail  and  the  interest  of  one  of  the  tenants  in  tail, 
tail  was  given  over  to  another,  "  if  he  died  living  Alice," 
the  words  "  without  issue  "  were  supplied,  there  being  a  gift 
over  of  the  whole  upon  death  of  all  the  tenants  in  tail 
without  issue.    Spalding  v.  Spalding,  Cro.  Car.  185. 

The  extreme  limit  to  which   the   Court  will  go  in -^Wottv. 

.,  -.  -  111  iji      Middietoru 

supplymg  words  m  such  cases  is  probably  marked  by 
Abbott  V.  MiddUton,  7  H.  L.  68.  The  gift  there  was  of 
personalty  to  the  testator's  wife  for  life  and  then  to  his 
son  for  life  with  remainder  to  the  son's  children  and  ''  in 
case  of  my  son  dying  before  his  mother "  over.  The  son 
died,  leaving  a  child,  and  the  House  of  Lords  held  (diss. 
Lords  Cranworth  and  Wensleydale)  that  the  words 
"without  children"  must  be  supplied  in  the  gift  over, 
80  ad  to  leave  the  child  of  A.  in  possession  of  the 
property. 

Howev^,  if  the  testator  expressly  distinguishes  death  in 
the  lifetime  of  a  tenant  for  life  from  death  without  issue ; 
if^  for  instance,  the  gift  over  is  either  in  the  event  of  death 
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before  the  tenant  in  tail  or  in  the  event  of  death  without 
issue  at  any  time,  the  gift  over  must  be  literally  construed. 
Eastwood  V.  Lockwood,  L.  R  3  £q.  487. 

Where  a  testator  bequeathed  the  remainder  of  his 
property  "and  any  other  property  of  which  I  may  die 
possessed,  and  I  nominate  my  son  my  executor/'  it  was 
held  that  the  residue  was  undisposed  of.  Driver  v.  Driver, 
43  L.  J.  Ch.  279. 

UNCEKTAINTr. 

If  it  is  impossible  to  ascertain  the  subject-matter  or  the 

objects  of  a  gift,  it  will  be  void  for  uncertainty. 

A  bequest      Thus,  a  gift  of  some  of  my  linen,  not  saying  how  much, 

nite      '    or  of  a  handsome  gratuity,  is  void.     Peck  v.  Hahey,  2  P. 

amount  la  ^ff^^   337 .  Juhhei*  V.  Juhhei\  9  Sim.  503.     See  Jones  J. 

Henry  v.  Hancock,  4  Dow.  145. 

On  the  other  hand,  if  the  testator  supplies  a  measure  of 

the  bequest,  the  Court  will  ascertain  how  much  ought  to 

be   expended;   thus,  a  gift  of  a  sum  of  money  to  an 

executor  for  his  trouble,  or  even  of  a  house  or  garden  to 

be  built  at  the  expense  of  his  executors,  is  good,  and  the 

Court  will  fix  the  amount.    Jackson  v.  Hamilton,  3  J.  & 

Lat.  702;  Edwards  v.  Jones,  35  B.  474.    See  Magistrates 

of  Dundee  v.  Morris,  3  Macq.  134. 

Gift  of  a        A  gift  of  50^.  or  lOOZ.,  or  of  a  sum  not  exceeding  a 

exceedlDg  Certain  amount,  will  be  construed  in  favour  of  the  legatee 

""^^    as  a  gift  of  the  larger  sum.    Scale  v.  Scale,  1  P;  Wms. 

290;    Thompson  v.    Thompson,  1   Coll.   395;    Cope  v. 

Wilmot,  1  ColL  396,  n. ;  Oough  v.  Bult,  16  Sim.  45. 

Qift  of  the     Upon  similar  principles  the  gift  of  the  rest  of  a  fund, 

fund  when  if  the  rest  cannot  be  ascertained,  is  void ;  as  in  a  devise  of 

J^^|^*^jg  such  houses  as  she  shall  select  to  A.  and  the  others  to  B., 

aacer-        where  A.  dies  before  the  testator.    Boyce  v.  Boyce,  16 

tAined. 

Sim.  476 ;  Jemingha/m,  v.  Herbert,  4  Russ;  388; 
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In  the  case  of  a  fund  bequeathed  upon  trust  to  apply  a  Surplus  to 
portion  to  a  purpose  which  is  void  and  the  surplus  to^^yoid 
charity,  it  seems  the  whole  fund  may  be  applied  to  charity  ^^i®^*- 
though  the  amount  applicable  to  the  invalid  object  may 
not  be  ascertainable. 

For  instance,  if  a  fund  is  given  upon  trust  to  apply  the 
income  in  repairing  a  tomb  and  to  give  the  surplus  to  a 
charitable  object,  the  charitable  object  is  entitled  to  the 
whole  fund.  Fisk  v.  A.-O,,  4i  Eq.  521 ;  Hv/rUer  v.  Bullock, 
14  Eq.  45;  Dawson  v.  SmaU,  18  Eq.  114;  In  re  WiUiams, 
5  Ch.  D.  735 ;  In  re  BirkeU,  9  Ch.  D.  576 ;  see  Fowler 
V.  Fowler,  33  B.  616 ;  Kirkman  v.  Lewis,  38  L.  J.  Ch. 
570. 

Possibly,  if  the  invalid  object  is  such  that  the  whole 
fund  might  fairly  be  expended  upon  it,  the  whole  gift  will 
be  void.  Chapman  v.  Brown,  6  Ves.  404;  Cramp  v. 
Playfoot,  4  K.  &  J.  479. 

The  Court  will,  if  possible,  ascertain  the  amount  neces- 
sary for  each  object  in  order  to  prevent  the  gift  of  the 
surplus  from  being  void  for  uncertainty.  Mitford  v. 
Reynolds,  1  PL  185,  and  16  Sim.  105 ;  Magistrates  of 
Dundee  v.  Morris,  3  Macq.  134;  Fisk  v.  A.-O,,  4  Eq.  521. 
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CHAPTEK  XLVII. 


SATISFACTION  AND  ADEMPTION. 


Satisfaction. 

Satisfao-  Whek  a  parent  or  a  person  in  loco  parentis  has 
portionsby  Covenanted  to  pay  a  portion  to  a  child  and  afterwards 
'^*-  gives  a  legacy  of  the  same  or  a  larger  amount  to  that 
child,  the  legacy  is  prvmd  fojdt  a  satisfaction  of  the 
portion  and  if  the  legacy  ifi  of  smaller  amount  it  is  a 
satisfaction  'pro  tanto,  Warren  v.  Warren,  1  B.  C.  C. 
305 ;  1  Cox,  41. 

Declarations  hy  the  testator  are  admissible  to  rebut  the 
presumption  against  double  portions.  In  re  TueeautTs 
Estate,  9  Ch.  D.  363. 
Satiifac-  Satisfaction  only  arises  between  a  gift  and  a  prior 
between  a  liability  to  give  and  not  between  a  sum  actually  settled 
^ii^  to  ^^^  ^  subsequent  gift  by  will  or  otherwise.  Samuel  v. 
«*▼«•  Ward,  22  B.  347. 

SatUfiftc-        On  the  other  hand,  when  there  is  a  gift  by  will  to  a 

tion  and  _      ,  .        . 

ademption  child,  and  the  testator  afterwards  m   his  lifetime  gives 
gujgli^     the  child  a  sum  of    money,   the  bequest    is    adeemed 
pro  tanto. 

The  difference  between  the  two  cases  is,  that  in  the 
former  case  the  portion  which  the  testator  has  cove- 
nanted to  pay  can  only  be  satisfied  by  the  bequest  with 
the  consent  of  the  objects  of  the  covenant ;  in  the  latter 
case  the  gift  by  will  is  revocable  and  the  testator  may 
substitute  for  it  any  form  of  gift  he  pleases. 
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Again,  in  the  former  case  the  question  whether  the 
gift  by  will  was  intended  to  be  a  satisfietction  of  the  cove- 
nant is  a  question  of  testamentary  intention ;  in  the  latter 
the  question  is  as  to  the  effect  of  an  act  subsequent  to 
the  will,  and  not  as  to  any  intention  manifested  by  the 
will  itself. 

Lastly,  in  cases  of  satisfaction,  election  must  always 
arise ;  in  cases  of  ademption  it  never  can. 

It  follows  that  the  presumption  that  a  gift  by  will  is 
intended  to  be  a  satisfaction  of  a  prior  covenant  to  pay 
a  portion  is  more  easily  rebutted  than  the  similar  pre- 
sumption in  the  case  of  ademption. 

Thus,  the  fact  that  the  objects  of  the  gift  by  will  are 
not  the  same  as  the  objects  of  the  covenant,  is  a  stronger 
argument  against  satisfaction  than  against  ademption,  as 
the  testator  cannot  be  supposed  to  have  wished  to  do  by 
his  will  what  it  was  out  of  his  power  to  do,  though,  on  the 
other  hand,  the  argument  is  inconclusive,  since  the  be- 
quest by  will  may  be  intended  as  a  satisfaction  with  regard 
to  some  of  the  objects  of  the  covenant,  leaving  such  of 
them  as  take  nothing  under  the  will  to  their  rights  under 
the  covenant.  See  In  re  Tvssaud's  Estate,  9  Ch,  D. 
363. 

Thus,  a  covenant  to  settle  a  certain  share  upon  a  son  OoTenaai 
for  life  and  then  upon  trusts  for  the  benefit  of  his  wife  fop^©^ 
and  children,  is  satisfied  as  regards  the  son  by  a  bequest  *^??^^^ 
to  him  absolutely.    McCarogher  v.  Whiddon,  3  Eq.  286 ;  beqiwrt. 
see  Bennett  v.  Hotddsworth,  6  Ch.  D.  671. 

So,  too,  a  direct  bequest  to  grandchildren  is,  as  regards  Covenant 
the  grandchildren,  a  satisfaction  of  a  covenant  to  settle  a  remainder 
sum  upon  a  daughter  and  her  husband  for  their  lives  and  ^^^J^ 
the  life  of  the  survivor,  remainder  to  their  children  as  bequest 
they  should  appoint  and  in  default  of  appointment  to 
the  children  equally.    Campbell  v.  Oa/mpheU,  L.  R  1  Eq. 
383. 
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LegacieB        The  fact  that  legacies  to  the  testator's  widow  are  de- 
claima       clared   to  be  in  lieu  of  her  claim  under  the  settlement 
j^^.    ®  will  not  rebut  the  presumption  against  double  portions  in 
ment        the  case  of  legacies  to  children  without  any  such  de- 
claration.    Achworth  v.  Ackworth,  cited  3  Ves.  527 ;  1  B. 
C.  C.  307,  n,;  MovZ&on  v.  MotUaon,  1  B.  C.  C.  83 ;  see,  too. 
Finch  V.  Finch,  1  Ves.  jun.  534,  where  the  legacy  was 
expressed  to  be  for  a  portion. 
SatiBfac-        The  presumption  of  satisfaction  may  be  rebutted  by 
butted  by  the    difference    in  the  thing    given    by  the  will    and 
toenoe"  be-  covenanted  to  be  settled, 
tween  the       ^  Thus  a  devise  of  land  is  no  satisfaction  of  a  covenant 

subject- 
matter  of   to  pay  money,  unless  the  lands  are  expressly  estimated 

nant  and    by  the  testator  in  money.     GoodfeUow  v.  Burchett,  2  Vem. 

bequest.     398;  Beugough  v.  Walker,  15  Ves.  507. 

Portion  But  the  fact  that  the  gift  by  will  is  of  a  share  of  residue 

■^^edby  ^-jj  ^^^  prevent  the  gift  being  a  satisfaction  of  a  portion. 

"««due.      lady  Thynne  v.  Earl  of  Glengall,  2  H.  L.  131. 

Contln-  &.  A  contingent  legacy  is  no  satisfaction  of  a  vested 

^^^^  portion.     Bellasis  v.  Uthwait,  1  Atk.  426;  Hanbury  v. 

vested  por-  Haviniry,  2  B.  C.  C.  352 ;  Pierce  v.  Locke,  3  Jr.  Ch.  205, 

tion. 

215. 
Differ-  The  presumption  of  satisfaction  will  not  be  rebutted 

twe^^'e  ^y  slight  differences  between  the  covenant  and  the  will ; 
^d*th^*  as,  for  instance,  differences  in  the  mode  of  payment,  the 
will  insnf&- covenant  being  to  pay  on  the  widow's  death,  the  will 
rebut  satis-  within  three  months  of  her  death.  Sparkee  v.  Cator,  3 
faction.      Yes.  630;  Copley  v.  Copley,  1  P.  Wms.  146;  see  Bethel 

v.  Abraham,  22  W.  R  745, 

Or  by  the  fact  that  the  covenant  contains  a  provision 

for  children  dying  before  their  portions  are  payable  and 

the  will  does  not.    HiTichcliffe  v.  Hinchdiffe,  3  Vea  516. 
Or  that  the  settlement  gives  a  power  to  the  husband 

and  wife  jointly,  while  the  will  gives  it  to  the  wife  alone. 

Thynne  v.  Earl  of  GlengaU,  2  H*  L.  131 ;  Russell  v,  St 
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Aubyn,  2  Ch.  D.  398;  Romaine  v.  Onslow,  24  W.  R. 

899. 

Or  that  the  settlement  i3  upon  children  of  the  daughter 

by  a  particular  marriage,  whereas  the  gift  by  will  is  to  all 

the  children.     Tkynne  v.  Earl  of  OlengaU,  sup.;  Busaell 

V.  St.  Aubyn,  2  Ch.  D.  898. 

A  restraint  upon  anticipation  will  not  rebut  satisfaction, 

nor  will  the  fact  that  the  will  gives  a  remainder  to  children 

in  fee,  the  covenant  being  to  them  in  tail.     Weall  v.  Bice, 

2  R.  &  M.  251. 

Nor  will  the  fact  that  the  gift  by  will  gives  the  wife  the 

first  life  estate,  whereas  the  covenant  gives  it  to  the  hus< 

band.    Russell  v.  St.  Auhyn,  2  Ch.  D.  398 ;  Romaine  v. 
Onslow,  24  W.  R.  899. 

Nor  the  fact  that  the  life  estate  given  to  the  husband 
by  the  will  is  determinable  on  bankruptcy  or  alienation, 
there  being  no  such  liability  to  determine  in  the  covenant. 
Russell  V.  St  Aubyn,  sup: 

The  omission  from  the  will  of  a  life  interest  to  the 
husband,  who  took  the  second  life  interest  under  the  cove- 
nant, has  been  held  not  to  rebut  the  presumption  of  satis- 
faction.   Mayd  v.  Fidd,  3  Ch.  D.  687. 

But  a  legacy  to  a  daughter  for  life  for  her  separate  What 
use  and  after  her  decease,  in  case   her  husband   should  ^^^J^ 
be  living,  for  such  persons  exclusive  of  her  husband  as  ^  ""^ 
she  should  appoint  and  in  case  he  should  die  in  her  life-  rebut  satis- 
time  to  her  appointees,  is  not  a  satisfaction  of  a  cove- 
nant to  settle  on  trust  to  pay  a  part  to  the  daughter  for 
pin-money  and  the  rest  to  the  husband  for  life  and  if 
the  daughter  survive  him  to  her  for  life,  remainder  to  the 
children   of  the  marriage  as  she  shall   appoint.     Lord 
Oidchester  v.  Coventry,  L.  R.  2  H.  L.  71;  see  Lewis  v. 
Lewis,  I.  R.  11  Eq.  110,  340. 

Nor  vi  a  legacy  to  a  daughter  for  life  to  her  sepamte  use 
without  power   of   anticipation  with   remainder  to   her 
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children,  a  satisfaction  of  a  covenant  to  settle  upon  sudi 
trusts  as  the  daughter  should  with  the  conBent  of 
trustees  appoint,  and  subject  thereto  for  the  daughter  and 
her  husband  successively  for  life,  remainder  for  the  children 
and  in  default  of  children  for  the  husband  absolutely. 
In  re  TuasaucPs  Estate,  9  Ch.  D.  363. 
Direction       jf^  scems  that  a  direction  in  the  will  to  pay  debts,  or 

to  pay  ,  . 

debts.        debts  and  legacies,  would  not  alone  rebut  the  presunaption 

of  satisfaction,  though  great  stress  has  been  laid  upon  it, 

and,  coupled  with  other  circumstances,  it  will  have  that 

effect.    Lord  Chichester  v.  CoverUry,  L.  R  2  H.  L.  71 ; 

Paget  v.  Orenfell,  6  Eq.  7 ;  Beifmett  v.  HovUdsworth,  6 

Ch.  D.  671. 

Covenant       Again,  when  the  portion  covenanted  to  be  paid  is  in 

wktoSre  of  a  ^^®  nature  of  a  debt  due  to  the  husband  or  the  trustees 

debt         Qf  the  settlement,  the  presumption  of  satisfaction  is  moro 

easily  rebutted. 

Thus,  in  Hall  v.  Hill,  1  Dr.  &  War.  94,  a  legacy  to  the 
daughter  was  held  to  be  no  satisfaction  of  a  bond  to  the 
husband  on  the  marriage  of  the  daughter.  See,  too,  Chi- 
chester v.  Coventry,  supra. 

Satisfaction  in  the  case  of  Strangers. 

Exprem         In  the  case  of  gifts  by  strangers,  there  is  no  presump- 
tiwi^t    tion  against  double  portions  and  a  question  of  satisfac- 

i^tTbe  *^^^  ^®^  ^^y  ^'^^  upon  the  express  declaration  of  the 
in  BatiB-  donor,  that  subsequent  gifts  by  him  are  to  go  in  satisfac- 
tion of  what  he  has  given  by  the  instrument  containing 
the  declaration. 
Whether  In  such  cases  the  question  has  arisen  whether  a  provi* 
^wSTS  sion  by  will  is  to  be  considered  an  advancement  in  the 
an  ad-        lifetime  of  the  testator. 

vanoement 

in  the  tea*      There  can  be  no  doubt  that,  where  there  is  a  declaration 
time.         that  gifts  made  by  a  father ''  in  his  lifetime  or  by  his  will," 
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or  ''in  his  life  or  at  his  death/'  are  to  go  in  satisfaction, 
provision  by  will  would  be  included  in  these  words.  Por- 
piUon  V.  PapiUon,  11  Sim.  642;  Rickman  v.  Morgan,  1 
B.  C.  C.  63 ;  2  B.  C.  C.  393. 

But  there  is  no  such  rule  as  that  supposed  to  have  been 
laid  down  by  Lord  Eldon  in  Leake  v.  Leake,  10  Ves.  476, 
p.  488,  that  a  provision  by  will  is  to  be  considered  as  an 
advancement  in  the  lifetime  of  the  party.  Whether  it  is 
or  not  depends  on  the  language  of  the  declaration. 

Thus,  a  declaration  that  if  the  father  should  during  his 
life  advance  or  pay  any  sums  for  the  benefit  of  his  children, 
the  sums  so  advanced  should  be  taken  pro  ta/nto  in  satis- 
faction of  the  portions  of  his  children,  will  not  include 
gifts  by  will.  Cooper  v.  Cooper,  8  Ch.  813 ;  see  Douglas 
V.  WiUes,  7  Ha.  318. 

Though,  on  the  other  hand,  the  words  may  be  large 
enough  to  include  provision  by  will ;  where,  for  instance, 
the  proviso  is,  if  the  father  should  have  bestowed  or  given 
portions  to  his  children  on  their  marriage,  "  or  otherwise 
provided  for  them."    LeaJce  v.  Leake,  10  Ves.  477. 

And  the  words  "settle,  give,  or  advance''  have  been 
held  to  include  provision  by  will.  OnaUm  v.  Michell,  18 
Ves.  490;  see,  too,  GoldiTig  v.  Haverjidd,  13  Pr.  593; 
M'Cl.  345 ;  Fazakerley  v.  QeUibrand,  6  Sim.  591 ;  but  the 
authority  of  these  cases  must  be  looked  upon  as  doubtful 
since  Cooper  v.  Cooper, 

A  devise  of  lands  is  not  within  a  proviso  that  sums  of 
money  advanced  are  to  be  taken  in  satisfaction,  nor  is  a 
gift  to  the  trustees  of  the  marriage  settlement  of  the  donee, 
and  not  the  donee  personally.  See  Lord  Bomilly's  judg- 
ment, Cooper  V.  Cooper,  6  Ch.  820,  n. 

Where  sums  advanced  are  directed  to  be  taken  in  satis-  Dedara- 
faction,  unless  the  contrary  is  directed  in  writing  by  the  ^va^ 
person  making  the  advance,  the  declaration  to  the  contrary  f"  *^ 
need  not  be  express,  but  may  be  gathered  from  the  general  tionioniesB 

the  oon* 
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d^ted     ^^^^^  ^^  ^^®  instrument  by  which  the  advance  is  made. 
in  writing.  Leake  V.  Leake,  18  Ves.  494 ;  Fazakerley  v.  Gellibrand,  6 
Sim.  591. 


Satisfaction  of  Debts. 

Legacy  of  The  doctrine  of  satisfaction  also  applies  to  a  l^acy  to 
greater  a  debtor.  In  such  a  case  the  legacy,  if  of  equal  or  greater 
a  satiBfao!  Q'^iount,  is  pHmd  facie  considered  a  satisfaction  of  the 
deU.''^*  debt.  Talbot  v.  Shrewshui-y,  Prec.  Ch.  394;  Fowler  v. 
Foioler,  3  P.  Wms.  353. 

The  general  rule  has,  however,  been  so  often  disap- 
proved of,  and  has  been  held  to  be  excluded  by  such 
slight  indications  of  intention,  that  it  is  of  small  practical 
importance. 

1.  As  to  what  debts  may  be  satisfied  by  legacies : — 

The  debt        a.  The  debt  to  be  satisfied  must  be  a  debt  existing  at 

must  exist 

at  the  date  the  date  of  the   will.      Cranmer's   Com,   2    Salk.   508 ; 
^^  '  Tkornas  v.  Bennett,  2  P.  Wms.  343 ;  Plunkett  v.  Lewis,  3 
Ha.  330. 
The  debt        ft.  The  testator  must  have  been  certain  at  the  date  of 

must  be 

certain,  the  will  that  a  debt  was  due  and  to  whom  it  was  due, 
and  therefore  a  mere  liability  on  a  current  account,  or  on 
a  negotiable  instrument,  such  as  a  bill  of  exchange,  will 
not  be  satisfied  by  a  legacy.  Rawlins  v.  Powell,  1  P.  Wms. 
297 ;  Oar?'  v.  Eastah^ooke,  3  Ves.  561. 

But  the  fact  that  the  debt  is  liable  to  decrease  makes 
no  diflference.    Edmwnds  v.  Low,  3  K.  &  J.  318. 

2.  As  to  what  legacies  will  not  be  considered  to  satisfy 
debts : — 

Legacy  of  a.  A  legacy  of  smaller  amount  is  no  satisfaction  of  a 
am^nt  is  ^^^^  CranToer's  Case,  2  Salk.  508 ;  Atkinson  v.  WM),  2 
no  KitiB.     YeiTj   478 .  Eastwood  v.  Vinke,  2  P.  Wma  614 ;    Gee  v. 

faction  of  .  ' 

a  debt.      Liddell,  35  B.  621;  see  Richardson  v.  Elphinstone,  2 
Ves.  jun.  468. 
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b.  Nor  is  a  gift  of  residue.    Barrett  v.  Beckfcn^d,  1  Ves.  Gift  of 
sen.  519.  "^^""'^ 

e.  Nor  is  a   gift  of   a  contingent  legacy.     Tolaon  v.  of  a  con- 
Collins,  4s  Ves.  482 ;  Mcdthews  v.  Matthews,  2  Ves.  sen.  legacy. 
635. 

3.  Satisfaction  is  also  rebutted  by  the  difference  in  the 
nature  of  the  legacy  and  the  debt 

a.  As  Tvhere  the  debt  is  by  bond  and  the  testator  devises  j^^  y^ 
land.    Eastwood  v.  Vinke,  2  P.  Wms.  614:  Richardson  v.  ^^i^A^* 

'  satisfied  by 

Elphinstone,  2  Ves.  jun.  463.  a  devise  of 

h.  If  the  legacy  is  less  advantageous  than  the  debt ;  if,  p^i^^  ^^^ 
for  instance,  the  legacy  is  payable  in  six  months,  the  debt  »*>«fied 
in  one :  Haynes  v.  Mico,  1  B.  C.  C.  129 ;  Deveze  v.  Pontet,  legacy  is 
1  Cox,  188 ;  Adams  v.  Lavender,  M*C1.  &  Y.  41 ;  or  the  u^ul*^" 
legacy  is  payable  half-yearly,  the  debt  qaaiteTlj :  Atkinson 
V.  Webb,  Prec.  Ch.  236  ;  if  the  debt  is  secured,  the  legacy 
not :  Wood  v.  Wood,  7  B.  183 ;  or  the  debt  is  a  first  charge, 
the  legacy  not :  Hales  v.  Darell,  3  B.  325  ;  if  the  debt  is 
to  the  separate  use,  the  legacy  not.    Bartlett  v.  QiUard,  3 
Buss.  149;  Rowe  v.  Rowe,  2  De  G.  &  S.  294 ;  Fourdrin  v. 
Gowdey,  3  M.  &  K.  409 ;  but  see  Atkinson  v.  Littlewood, 
18  Eq.  595. 

And  an  annuity  given  by  will  and  therefore  not  payable 
till  a  year  after  the  testator's  death,  is  not  a  satisfaction  of 
a  covenant  to  pay  an  annuity  by  half-yearly  payments.  In 
re  Dowse ;  Dowse  v.  Glass,  50  L.  J.  Ch.  285. 

c.  Sums  held  on  tnist  for  a  tenant  for  life  are  not  satis- 
fied by  legacies  of  those  amounts  to  the  tenants  for  life 
absolutely.    Fairer  v.  Park,  3  Ch.  D.  309. 

d.  If  the  legacy  is  expressed  to  be  given  in  satisfaction  Legacy  In 
of  dower.    Pin^hin  v.  Simms,  30  B.  119 ;  Glover  v.  Hart-  ^ow^. 
cup,  34  B.  74. 

c.  The  fact  that  the  debt  is  due  to  one  set  of  trustees,  l>ebt  due 

,      ,       .  .        .  ,  .  .  to  one  net 

and  the  legacy  is  given  to  another,  is  a  circumstance  to  of  trustees, 
be  considered,  but  apparently  not  alone  decisive.   Pinchin  i^^r. 

QQ 
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V.  Simms,  30  B.  119  ;  Smith  v.  Smith,  3  Gifif.  121 ;  and  see 

Atkinson  v.  Littlewood,  18  Eq.  595. 

Direction       /.  The  presumption  will  be^  rebutted  by  a  direction  to 

^bte^and  V^Y  "debts  and  legacies."      Chancey's  Case,  1  P.  Wma. 

legacies.     408 ;  LethhAdge  v.  Thurlow,  15  B.  334 ;  Richa)xhon  v. 

Greese,    3    Atk.    65;    Field    v.  Mostin,  2    Dick.    543; 

Jefferies  v.   Michell,  20  B.  15;  HasseU  v.  Hawkins,  2 

Dr.  469. 

But  not  if  the  direction  is  in  the  will,  and  a  debtor 
whose  debt  is  incurred  subsequent  to  the  will  receives  a 
legacy  by  a  codicil.  Oaynon  v.  Wood,  1  P.  Wms.  409,  n. 
Whether  a  debt  payable  within  three  months  of  the 
testator's  decease  would  be  within  the  direction  to  pay 
debts  seems  doubtful.  In  Wathen  v.  Smith,  4  Mad.  325, 
it  was  held  not ;  on  the  other  hand,  Lord  Eomilly,  in  Cole 
V.  Willard,  25  B.  568,  disapproved  of  this  decision-  See 
too,  Atkinson  v.  Littiewood,  18  Eq.  595. 
Direction  ff.  Whether  a  direction  to  pay  "  debts  "  only  will  have 
deU(M)nly.  ^^^  effect  of  rebutting  the  presumption  of  satisfaction 
seems  doubtful.  There  is  no  case  deciding  that  it  will, 
and  there  is  the  express  decision  of  Lord  Hatherley  as 
V.-C,  that  it  will  not,  Edmunds  v.  Low,  3  K.  &  J.  318. 
Against  this  must  be  set  the  dicta  of  Lord  Romilly,  in 
Cole  V.  Willard,  25  B.  568;  Pinchin  v.  Simms,  30  B. 
119;  and  of  V.-C.  Malins  in  Atkinson  v.  Littiewood,  18 
Eq.  595.  All  the  cases,  however,  show  that  a  direction 
to  pay  debts  only  is  a  circumstance  to  be  taken  into 
account. 

Ademption. 

As  ademption  arises  from  acts  subsequent  to  the  wiU, 
there  can  be  no  expression  of  intention  contained  in  the 
will  as  to  whether  a  subsequent  gift  was  meant  to  be  an 
ademption  or  not ;  the  question  is,  therefore,  not  properly 
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within  the  limits  of  the  present  treatise.  For  the  sake  of 
convenience,  however,  it  may  be  useful  to  notice  a  few  of 
the  more  important  points  arising  with  reference  to  this 
subject. 

I.  A  bequest  to  a  child  or  person  to  whom  the  testator  Ademp- 
has  placed  himself  in  loco  parentis  is  adeemed  by  a  sub-  leg^es 
sequent  gift  to  the  legatee  in  the  testator's  lifetime,  unless  ^^  ^' 
the  nature  of  the  two  gifts  is  so  different  as  to  rebut  the 
presumption.    Leigkton  v.  Leighton,  18  Eq.  459;  see  Boyd 
V.  Boyd,  4  Eq.  305 ;  Taylor  v.  Taylor,  20  Eq.  155. 

A  gift  of  less  amount  than  the  legacy  is  an  ademption 
pro  tanto,    Pym  v.  Lockyer,  5  M.  &;  Cr.  29. 

For  the  purposes  of  ademption  the  value  of  the  advance 
is  to  be  taken  as  at  the  time  it  was  made.  Watsmi  v. 
Watson,  33  B.  576. 

For  the  mode  of  valuing  annuities,  see  Hatfield  v.  Mvaet, 
8  Ch.  D.  136. 

Ademption  applies  as  well  to  a  gift  of  residue  as  to  Ademp- 
general  legacies,  though  in  the  case  of  residue  it  will  be  case  of  a 
applied  only  between  children  against  a  child  in  favour  of '^^^'*®' 
a  child,  and  not  in  favour  of  a  stranger.    Montefiore  v. 
Guedcdla,  1  D.  F.  &  J.  93 ;  Meinertzagen  v.  Walters,  7 
Ch.  670. 

Differences  in  the  time  of  payment  of  the  legacy  and  the 
portion  are  immaterial.  Haiiopp  v.  Hartopp,  17  Ves. 
184 ;  Stevenson  v.  Masson,  17  Eq.  84. 

Advances,  however,  for  some  particular  purpose,  as  to  SmaU  »•!- 
buy  a  wedding  outfit  or  small  occasional  presents,  or  even  »  parti<m- 
a  small  annual  allowance,  will  not  adeem  legacies  by  will.  ^^^'^^^ 
Ravenscroft  v.  Jones,  32  B.  669 ;   Watsmi  v.  Watson,  33  adeem  a 
B.  574;  Schofield  v.  Heap,  27  B.  93;  see  Hatfield  y.^^*^^' 
Minet,  8  Ch.  D.  136. 

As  in  the  case  of  satisfaction  the  presumption  of  ademp- 
tion may  be  repelled  by  the  difference  in  the  subject- 
matter  of  the  two  gifts. 

QQ2 
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Legacy  of  Thus  there  will  be  no  ademption  if  the  legacy  is  money 
adeemed  ^^^  ^^^  gift  IS  Btock-in-trade.  Holmes  v.  Holmes^  1  R 
L^B*t<^k*    ^'  ^-  ^^^-    ^®®  -^^^  ^-  -Boi^Ae?-,  3  Y.  &  C.  Ejl  411 ; 

in-trade.      Pym  v.  LockycV,  5  M.  &  C.  48. 

Veated  NoF  if  the  legacy  is  certain  and  the  giffc  is  contingent. 

contiDfftnt  ^P^^^  V.  Robins,  2  Atk.  493 ;  Crompton  v.  iSfofo,  2  P. 

advance.      Wms.  553. 

A  legacy  is  A  bequest  of  a  sum  of  money  to  a  child  absolutely  is 
by^'sub-  adeemed  by  the  subsequent  settlement  of  that  or  a  larger 
sequent  amount  on  the  marriage  of  the  child ;  if  a  smaller  amount 
ment.        is  settled,  it  is  an  ademption  pro  tanio.    Lord  Durham  v. 

WhaHon,  3  CL  &  F.  146 ;  Stevenson  v.  Masson,  17  Eq. 

78 ;  Edgeivorth  v.  Johnston,  I.  R  11  Eq.  326. 
And  even  if  the  legacy  be  given  to  the  child  for  life 

with  remainder  to  her  children,  a  subsequent  gift  to  her 

absolutely  is  an  ademption.  Kii'k  v.  Eddowes,  3  Ha.  509. 
Advance  But  where  there  is  a  substitutional  gift  to  the  issue  of 
\dUnot  ^  child  dying  in  the  testator's  lifetime,  a  subsequent 
adeem  a     advancement  to  a  child  who  dies  in  the  testator  s  lifetime 

Bubstitu-      ,        .         .  , 

tional  be-  leaving  issue  will  not  operate  a£;  an  ademption  of  the  gift 
h?a^ssne.    ^^  ^^  issue.    Rose  V.  Rogevs,  39  L.  J.  Ch.  791 ;  Hemitt  v. 

Jardine,  14  Eq.  58. 
Gift  to  the     And  a  sum  given  to  a  daughter's  husband  in  considera- 
forthe       tion  of  his  making  a  settlement   upon  her,  or  for  the 
the^m^M-**  purposes  of  the  marriage,  is  an  ademption  of  a  legacy  to 
"fge         the  daughter.    Lo^^d  Durham  v.  Wharton,  3  CL  &  F.  146; 

adeems  a 

legacy  to    see  Nevin  v.  Drysdale,  4  Eq.  517. 

ter.  *"^        But  a  gift  to  the  husband  absolutely,  though  expressed 

to  be  a  portion  for  a  daughter,  is  not  an  ademption  of  a 

legacy  to  the  daughter  and  her  children.    Ravenscroft  v. 

Jones,  32  B.  669 ;  Cooper  v.  Macdonald,  16  Eq.  258 ;  see 

M'Clure  v.  Evans,  6  W.  R.  428. 

w  **^ft         '^^^  ^^^*  ^^^^  ^^^  l^g^y  to  the  child  is  given  over  in 

mayadecm  certain  cvents  will  not  prevent  a  subsequent  gift  to  the 

child  absolutely,  or  a  settlement  upon  her  marriage  from 
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adeeming  the  legacy,  both  as  regards  the  child  and  the  given  with 
persons  interested  under  the  gift  over.    Twining  v.  Powell,  ^fte^over. 
2  ColL  262 ;  Dawson  v.  Dawson,  4s  Eq.  504 ;  Cooper  v. 
MacdonaM,  16  Eq.  258. 

An  adeemed  legacy  is  not  revived  by  a  codicil  repub-  An 
lishing  the  will.    Potvys  v.  Mansjidd,  3  M.  &  Cr.  376 ;  J^^y^ 
see  RavenscToft  v.  Jones,  4  D.  J.  &  S.  228.  notrevived 

An  advance  made  before  the  date  of  the  will  will  not  codicil. 
operate  as  an  ademption  in  the  absence  of  a  special  agree-  ^fjX' 
ment  that  it  shall.     Upton  v.  Prvrvce,  Cas.  temp.  Talb.  71 :  ^^^  *^e 
In  re  Peacock's  Estate,  14  Eq.  236;  Taylor  v.  Cartwright,  will 
41  L.  J.  Ch.  529. 

Where  a  legacy  is  given  for    a   particular  purpose,  Legacies 
whether  to  a  stranger  or  not,  and  the  testator  afterwards  ^l:^^i^^Ire 
in  his  lifetime  satisfies  that  purpose,  the  legacy  is  adeemed.  Jhe^u-^ 
Deheze  v.  Mann,  2  B.  C.  C.  519 ;  Monck  v.  Monck,  1  Ba.  tor  «itiB- 

fies  the 

&  Be.  298 ;  Povrys  v.  Mansfield,  3  M.  &  C.  359.  purpose. 

But  it  must  appear  on  the  face  of  the  will  that  the 
legacy  is  for  a  particular  purpose.  Pankhurst  v.  HotceU, 
6  Ch.  136. 

II.  In  some  cases  the  will  contains    directions   that  Directions 
advances  are  to  be  deducted  from  the  shares  of  legatees,     ^vanoes. 

Where  the  testator  recites  that  he  has  advanced  a  cer-  Advances 
tain  sum  to  a  legatee  and  directs  it  to  be  deducted  from  J^^  1,^^ 
the  legacy,  or  directs  entries  in  his  ledger  to  be  taken  as  ™^®  ^^, 
the  amounts  of  advances,  the  legatee  is  bound  by  the  recital,  ledger. 
or  the  entries,  though  the  advances  may  be  incorrectly 
stated.    In  re  Aird's  Estate ;  Aird  v.  Qvi^ick,  12  Ch.  D. 
291 ;  Quihampton  v.  OoiTig,  24  W.  R.  917. 

But  entries  made  subsequent,  to  the  date  of  the  will  Entries 
cannot  be  incorporated  into  it,  and  made  binding  on  the  quent  to 
legatee,   though  they  are   admissible  as    evidence    that^*^^^ 
advances  were  made  by  the  testator.    Smith  v.  Conder, 
9  Ch.  D.  170 ;  Whateley  v.  Spooner,  3  K.  &  J.  542. 

Where  advances  are  directed  to  be  brought  into  account 


598  SATISFACTION  AND  ADEMPTION. 

evidence  is  not  admissible  to  show  that. the  testator,  some 
time  after  an  advance,  had  written  off  a  portion  of  the 
advance  as  a  gift.     Smith  v.  Conder,  9  Ch.  D.  170. 

A  direction  to  deduct  advances  from  shares  of  residue 

does  not  affect  a  residuary  legatee's  right  to  a  general 

legacy  given  him  by  the  will.     Smith  v.  Crabtreey  6  Ch. 

D.  591. 

Sum  due        A  sum  not  payable  to  the  testator  till  after  his  death  is 

tor's  death.  ^^^  within  a  direction  to  bring  advances  into  hotchpot. 

AvMer  v.  Powell,  1  D.  J.  &  S.  99. 
Legatee  If  the  legatee  has  become  bankrupt  and  the  testator 
^  ^^  proved  in  the  bankruptcy  for  a  debt  due  from  him,  so 
much  of  the  debt  as  remains  unpaid  must  be  brought 
into  account.  Auater  v.  Powell,  1  D.  J.  &  S.  99 ;  see 
Silveraide  v.  Silverside,  25  B.  340. 

Where  the  income  of  a  legatee  was  directed  to  be  made 
up  to  a  certain  amount,  the  legatee  to  certify  her  income 
from  all  sources,  it  was  held  that  the  legatee  was  not  bound 
to  bring  into  account  an  annuity  given  by  a  subsequent 
testator  with  a  direction  that  it  was  not  to  be  taken  into 
account,  but  was  to  be  a  clear  beneficial  addition.  In  re 
Hedges' 8  Trust  Estate,  18  Eq.  419. 

A  direction  to  deduct  a  sum  from  the  share  of  a 
legatee  as  an  equivalent  for  an  estate  given  to  him  fails 
if  the  estate  is  not  purchased.  Nugee  v.  Cliapman,  29  B. 
288. 

Under  a  direction  to  deduct  advances  made  to  a  legatee 
by  her  brothers  or  sisters,  debts  owing  from  the  legatee  to 
her  brothers  and  sisters  may  be  deducted  though  barred 
by  the  statute.    Poole  v.  Poole,  7  Ch.  17. 

Where  the  testator  directed  his  sons  to  pay  or  account 
for  debts  owing  to  him  before  they  sliould  receive  their 
shares,  and  the  share  of  a  son  was  settled  by  a  codicil,  it 
was  held  that  a  debt  due  from  the  son  was  to  be  brought 
into  account  for  the  purpose  of  division,  but  not  for  the 
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purpose  of  increasing  the  amount  to  be  settled.     White  v. 
Turner,  25  B.  505. 

Where  the  residue  was  given  to  the  testator's  children  When 
by  a  first  and  second  wife  to  vest  at  twenty-one,  with  a  clause 
direction  that  if  the  children  by  the  first  wife  should  be-  ^^^ 
come  entitled  to  another  fund  they  should  bring  it  into 
hotchpot,  it  was  held  that  the  hotchpot  clause  ceased  to 
operate  when  the  eldest  child  attained  twenty-one.    Stares 
V.  PeTiton,  4  Eq.  40. 

Where  the  testator  directed  his  children,  who  were  his  Lapsed 
residuary  legatees,  to  bring  advances  into  hotchpot,  and 
a  share  given  to  one  of  the  children  was  revoked  and 
lapsed,  it  was  held  that  the  hotchpot  clause  applied  to  the 
lapsed  share,  and  that  the  son,  whose  share  was  revoked, 
could  not  claim  as  next  of  kin  without  bringing  advances 
into  hotchpot,  but  not  so  as  to  increase  the  widow's  share. 
Stewart  v.  Stewart,  15  Ch.  D.  539. 

In  the  case  of  direct  gifts  where  advances  made  by  the  interest  on 
testator  are  directed  to  be  deducted  from  a  legatee's  share,  *  ^"^^®®' 
interest  at  4  per  cent,  on  such  advances  must  be  computed 
from  the  testator's  death.    Andrewes  v.  Oeorge,  3  Sim. 
393 ;  Hilton  v.  Hilton,  14  Eq.  468 ;  Fidd  v.  Seward,  5 
Ch.  D.  538 ;  see  Poole  v.  Poole,  7  Ch.  17. 

If  the  testator  directs  the  advances  to  be  deducted  with 
interest  at  5  per  cent.,  interest  at  that  rate  will  be  com- 
puted down  to  the  testator's  death  and  at  4  per  cent,  from 
that  date.    Stewart  v.  Stetvart,  15  Ch.  D.  539. 

In  the  case  of  gifts  in  remainder  interest  must  be  com- 
puted from  the  death  of  the  tenant  for  life.  In  re  Bees; 
Reea  v.  Oeoiye,  29  W.  R.  301. 

Under  the  ordinary  hotchpot  clause  life  and  reversionary 
interests  must  be  brought  into  account.  Ealea  v.  Drake, 
1  Ch.  D.  217. 

In  the  case  of  appointments  under  powers,  hotchpot 
clauses  will  not  be  implied. 
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Appoint-        Thus,  an  appointment  in  favour  of  an  object  "  as  and 
and  for  her  ^^^  ^^^  share ''  does  not  exclude  that  object  from  sharing 
share."       ^^  ^j^^  unappointed  part,  though  the  sum  left  unappointed 
is  such  as  would  give  all  the  objects  equal  shares.     Wilson 
V.  Piggott,  2  Ves.  jun.  351 ;  Wombwell  v.  Hanrott,  14  B. 
143;  Wcdmsley  v.  Vatughan,  1  De  G.  &  J.  114. 
Share  in        And  it  seems  a  direction  that  the  appointed  share  is  in 
^^       lieu  of  all  claims  and  demands  of  the  donee  to  or  for  her 
original  share  in  the  trust  fund  will  not  exclude  him  from 
the  unappointed  part.    Foster  v.  Cautley,  6  D.  M.  &  G.  55. 
On  the  other  hand,  an  appointment  to  one  object,  coupled 
with  a  declaration  that  the  donee  of  the  power  wishes  the 
fund  equally  divided,  may  amount  to  an  appointment  of 
the  rest  of  the  fund  to  the  other  objects.    Fortescue  v. 
Gh^egor,  5  Ves.  553. 

And  a  direction  for  accruer  which  can  only  have  a 
meaning  on  the  supposition  that  the  fund  has  been 
appointed  in  favour  of  other  objects,  may  also  smiount  to 
an  appointment.    Foster  v.  Cautley y  6  D.  M.  &  G.  55. 

In  the  case  of  a  deed,  if  the  appointee  is  a  party  and  a 
share  is  appointed  to  him  in  lieu  of  his  share  in  the  fund, 
the  appointee  cannot  share  in  the  unappointed  part-. 
Clv/ne  V.  A]ojohn,  17  Jr.  Ch.  25 ;  Armstrong  v.  Lynn, 
I.  R.  9  Eq.  186. 

Under  a  gift  to  several  persons  as  A.  shall  appoint  with 
a  gift  in  default  of  appointment  to  them  equally,  a  direc- 
tion to  bring  advances  into  hotchpot  applies  only  to  the 
unappointed  portion  of  the  fund.  BrocMehurst  v.  Flint, 
16  B.  100. 
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CHAPTEE  XLVIII. 
interests  undisposed  of. 

Lapse. 

Portions  of  a  testator's  property  may  be  undisposed, 
either  because  the  disposition  attempted  by  him  has  failed, 
or  because  no  disposition  has  been  attempted. 

A  devise  or  legacy,  whether  it  be  of  a  debt  due  to  the  Doctrine 
testator  or  not,  lapses  by  the  death  of  the  devisee  or^     ^°* 
legatee  before  the  testator,  or  even  before  the  date  of  the 
will.    Elliott  v.  Davenport,  1  P.  Wms.  83 ;  2  Vem.  581  ; 
MaybavJc  v.  Brooks,  1  B.  C.  C.  84. 

Confirmation  by  codicil  of  a  will  containing  a  legacy  to  Confirma- 
a  legatee,  her  executors  and  administrators,  where  the  ^cJ, 
legatee  has  died  since  the  date  of  the  will,  does  not  prevent 
a  lapse  or  give  the  legacy  to  the  executors  of  the  legatee. 
Hutcheson  v.  HammoTid,  3  B.  C.  C.  127;  Maybank  v. 
Brooks,  1  B.  C.  C.  83. 

Where  the  gift  is  to  several  named  persons  as  tenants  Gift  to 
in  common,  the  shares  of  any  who  die  before  the  testator  ^^^j^ 
lapse.    Page  v.  Page,  2  P.  Wms,  489 ;  Peat  v.  Chapman,  ^J  '^•^^ 
1  Ves.  sen.  542. 

Possibly,  if  one  of  the  named  persons  is  shown  on  the  Penon 
face  of  the  will  to  be  dead  at  the  date  of  the  will,  the  date  of 
fund  would  be  divisible  among  the  others.      Clarke  y.  ^^^' 
Clemmans,  36  L.  J.  Ch.  171. 

So  a  devise  by  A  to  the  uses  of  6.'s  will  can  only  take 
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efiTect  in  favour  of  those  who  survive  A.    OuJsha  v.  Cheese, 
7  Ha.  245. 

The  doctrine  of  lapse  applies  to  a  power  of  appoint- 
ment exercised  by  will,  and  the  appointee  must  survive 
the  donee  of  the  power  in  order  to  take.  Duke  of  Marl- 
borough V.  Lord  Godolphin,  2  Ves.  sen.  61 ;  Freeland  v. 
Pearson,  L.  R.  3  Eq.  658 ;  In  re  Susanni's  Trusts,  4tl 
L.  J.  Ch.  65. 

An  appointment  by  will  in  accordance  with  a  covenant 

is  subject  to  the  ordinary  rule  as  to  lapse.    Re  Brookmane 

Ti*u8t,  5  Ch.  182 ;  see  Jeriis  v.  Wolferstan,  18  Eq.  18. 

Appoint-        If  a  testator  appoints  under  a  power  sums  exceeding 

of    ^^^  amount  of  the  fund  and  one  of  the  appointees  pre- 


fnnd.         deceases  him  the  other  appointees  are  entitled  to  the 

benefit  of  the  lapse.    Ealea  v.  Drake,  1  Ch.  D.  217. 
Gift  to  A  gift  to  a  debtor  of  his  debt,  though  the  debt  be  given 

to  him,  his  executors  and  administrators,  with  a  direction 
to  hand  over  the  securities  to  him,  is  in  effect  a  legacy, 
and  lapses  by  the  death  of  the  debtor  in  the  testator's 
lifetime.  It  is  immaterial  whether  the  debt  is  given  or 
forgiven.  Toplisv,  Baker,  2  Cox,  118;  Elliott  v.  Datwi- 
port,  1  P.  Wms.  83;  2  Vem.  521;  Maitland  v,  Adair, 
3  Ves.  231 ;  Izon  v.  Butler,  2  Pr.  34. 

Possibly,  a  general  direction  to  hand  over  the  security  to 

be  cancelled  might  release  the  debt,  whether  the  debtor 

survives  the  testator  or  not    Sibthorp  v.  Moocom,  3  Atk. 

580;  1  Ves.  sen.  49;  see  South  v.  Williams,  12  Sim.  566. 

Legacies        With  regard  to  legacies  to  creditors  of  the  testator  in 

whone  ^"  discharge  of  debts  which  have  been  released  by  the  opera- 

w^*"    tion  of  the  bankruptcy  laws  or  by  lapse  of  time : — 

1.  A  gift  to  the  official  assignee  in  bankruptcy  in  trust 
to  pay  debts  will  not  fail  as  regards  creditors  who  die  in 
the  testator's  lifetime,  though  the  debts  are  barred  by  the 
Statute  of  Limitations  as  well  as  discharged  by  a  certifi- 
cate in  bankruptcy.    In  re  Sowerbj/a  Trusts,  2  K.  &  J 
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630 ;  7  D.  M.  &  G.  429  ;  T^cmer  v.  MaHin,  5  W.  E.  277 ; 
3  Jur.  N.  S.  397. 

2.  Nor  will  the  gift  of  a  sum  to  be  divided  among 
creditors,  though  the  debts  may  be  barred  by  the  Statute 
of  Limitations,  if  they  have  not  been  released  by  the 
creditors.  William8on  v.  Nayloi\  3  T.  &  C.  Ex.  208; 
Phillips  V.  Phillips,  3  Ha.  281. 

3.  On  the  other  hand,  if  the  gift  is  not  through  the 
mediiim  of  the  assignee  and  the  debts  have  been  released 
or  extinguished,  the  gift  is  mere  bounty,  and  will  fail  as 
regards  the  creditors  d)ring  in  the  testator's  lifetime  : 
Coppin  V.  Coppin,  2  P.  Wms.  295  j  but  the  authority  of 
this  case  is  very  doubtful.  And  see  Golds  v.  Oreenjield,  2 
Sm.  &  G.  476. 

A  declaration  that  a  legacy  shall  not  lapse  is  not  suffi-  Effect  of  a 
cient  to  prevent  lapse,  unless  it  is  clear  that  it  is  to  go  to  tion 
the  estate  of  the  legatee  in  the  event  of  his  death.   Picker-  ffi^""^* 

®  lapse. 

ing  v.  StaTTifcyrd,  3  Ves.  493 ;  Johnson  v.  Johnson,  4  B. 
318 ;  Underwood  v.  Wing,  4  D.  M.  &  G.  633 ;  see  Wilder's 
Trusts,  27  B.  418. 

But  a  gift  to  A.  and  his  executors  or  administrators 
with  a  direction  that  the  legacy  is  not  to  lapse  has  been 
held  sufBcient.    Sibley  v.  Cook,  2  Atk.  572. 

On  the  other  hand,  in  the  case  of  a  gift  in  similar  teims, 
a  direction  that  the  legacy  was  to  vest  from  the  date  of 
the  will  was  held  insufficient  to  prevent  lapse.  Broivne  v. 
H(ype,  14  Eq.  343. 

The  interest  of  persons  taking  in  default  of  appointment  Interests 
does  not  fail  by  the  death  of  the  donee  of  the  power  to  take  in 
before  the  testator.    Hardmck  v.  Thruston,  4  Euss.  380 ;  fp^^it.""' 
Edwards  v.  Saloway,  2  Ph.  625 ;  Nicholh  v.  HavHand-,  °^®"*- 
1  K.  &  J.  504 ;  KelleU  v.  KeUett,  I.  R.  5  Eq.  298. 

Nor  do  the  interests  of  those  taking  in  remainder,  interests 
though  they  may  be  the  next  of  kin  of  the  tenant  for?^^^^^. 
life,  unless  the  subsequent  limitations  are  only  a  settle-  ^^  ^ 
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lapse  of      ment  of  the  shares  to  which  the  legatees  actually  become 

the  life  , 

interest,     entitled.     Cases  supra,  and  Meyer  v.  Townahend,  3  B.  443 ; 

In  re  Speakman;  IlTisw&Hh  v.  &pedkman,  4  Ch.  D.  620  ; 

StewaH  v.  Joiiea,  3  De  Q.  &  J.  532;  perhaps  Baker  t. 

Hanhury,  3  Russ.  340. 

Whether  a      It  is  clear  that  a  gift  to  A.  or  his  executors  for  the 

or  his        benefit  of  his  estate  after  a  life  interest,  or  where  the 

«^Jcutor«    payment  is  postponed,  will  fail  by  the  death  of  A.  before 

^^'  the  testator :   Bone  v.  Cook,  M'CleL  168 ;   13   Pr.   332 ; 

Corbyn  v.  French,  4  Ves.  418 ;  TidweLL  v.  Ariel,  3  Mad. 

403,  where  heirs  was  read  as  executors  and  administrators. 

Leack  V.  Leach,  35  B.  185. 

This  rule,  however,  does  not  apply  where  the  gift  is 
to  A.  or  his  heirs  after  a  life  interest,  where  heirs  meana 
next  of  kin,  who  take  beneficially  and  not  as  mere  repre- 
sentatives.    In  re  Porter's  Trusts,  4  K.  &  J.  188. 

But  it  would  seem  a  direct  gift  to  A.  or  his  executors, 
if  executors  is  construed  in  its  literal  sense,  would  not 
lapse  by  A.'s  death  before  the  testator.  See  Maxwell  v. 
Maxwell,  I.  R.  2  Eq.  478;  see,  however,  il«pi7iatt  v.  Duck- 
woHh,  35  B.  307;  and  ante,  pp.  286,  287. 
Charges         If  there  is  a  gift  to  A.  charged  with  a  sum  payable 

w/  r\he  ^^  ■^•'  *^®  l^g^y  ^  B-  ^^^  ^^^  lapse  by  the  death  of 
death  of     A.  before  the  testator.     Wigg  v.  Wigg,  1  Atk.  382  ;  HiUa 

the  devisee 

subject  to  V.  Wirley,  2  Atk.  605  ;  Oke  v.  Heath,  1  Ves.  sen.  134. 
the    arge.      g^^  ^j^^  legacy  would  fail  if  the  gift  to  A.  is  adeemed  or 

revoked.     Gowper  v.  ManteU,  22  B.  223. 
Effect  of        Now,  by  section  32  of  the  Wills  Act,  a  devise  of  an 
JSd^srof    estate  tail  will  not  lapse  if  there  are  at  the  deati  of  the 
the  Wins   testator  any  issue  inheritable  under  the  entail. 

Act  on  the  *^ 

doctrine  of  And,  by  section  33,  a  gift  of  real  or  personal  property  to 
a  child,  or  other  issue  of  the  testator,  will  not  lapse  if  any 
issue  of  the  devisee  or  legatee  survive  the  testator. 

The  section  applies  to  a  gift  to  a  child  dead  at  the  date 
of  the  will.     Wisden  v.  Wisden,  2  Sm.  &  O.  396. 
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The  issue  surviviDg  the  testator  need  not  be  living  at 
the  death  of  the  devisee  or  legatee.  In  bonis  Parker, 
1  Sw.  &  Tr.  523. 

In  such  a  case  the  property  bequeathed  belongs  to 
the  legatee  as  if  he  had  survived  the  testator,  and  passes 
by  his  will.  Johnson  v.  Johnson,  3  Ha.  167;  In 
bonis  Parker,  1  Sw.  &  Tr.  623 ;  Re  Mason's  WiU,  34 
B.  494 

Property  preserved  from  lapse  by  this  section  is  not  covenant 
within  a  covenant  to  settle  property  coming  to  the  legatee  ^  ^^^^' 
during  coverture.    Pearce  v.  Oraham,  11  W.  R  415;  32 
L.  J.  Ch.  369. 

Section  33  applies  to  gifts  under  general  powers  of 
appointment,  though  there  is  a  gift  over  in  default  of 
appointment.    Eccles  v.  Clieyne,  2  K.  &  J.  676. 

It  does  not  apply  to  special  powers,  nor  to  cases  where 
before  the  Act  there  would  have  been  no  lapse,  as,  for 
instance,  gifts  to  a  class.  GHffiths  v.  Oale,  12  Sim.  354 ; 
Freeland  v.  Pearson,  L.  R.  3  Eq.  658 ;  Olney  v.  Bates,  3 
Dr.  319 ;  Browne  v.  Hammond,  Johns.  210. 

These  sections  apply  to  the  interest  of  a  person  dying 
before  the  date  of  the  will,  but  after  the  Act  came  into 
operation,  but  not  to  a  person  dying  before  the  Act 
came  into  operation.  Winter  v.  Winter,  5  Ha.  306; 
Mower  v.  Orr,  7  Ha.  473 ;  Wild  v.  Reynolds,  5  Notes  of 
Cases,  1. 

In  the  case  of  gifts  to  a  class  as  tenants  in  common.  Doctrine 
the  shares  of  members  of  the  class  dying  before  the  J'^J^^^'^f 
testator  do  not  lapse  but  go  to  the  other  members  of  the  fin^*"  *<> » 

daas. 

class. 

A  direction  to  settle  the  share  to  which  any  member  of  Direction 
a  class  shaU  become  entitled  will  not  have  the  effect  of  *^"®^^®* 
preventing  the  shares  of  members  dying  before  the  testator 
from  going  to  the  other  members.    Stewart  v.  Jones,  3 
De  G.  &  J.  532. 
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But  if  the  direction  be  simply  to  settle  the  share  of  any 
member  the  share  will  be  saved  from  lapse.  In  re  Speak- 
man ;  Unsworth  v.  Speakman,  4  Ch.  D.  620. 

In  the  same  way  a  gift  to  the  children  of  A.  as  tenants 
in  common,  to  be  vested  at  twenty-one,  is  in  eflFect  a  gift 
to  the  children  who  attain  twenty-one.  Re  CoUey'a  Truts, 
L.  R.  1  Eq.  496. 

A  direction  that  the  shares  of  any  members  of  the  class 

who  die  before  the  testator,  leaving  issue,  shall  not  lapse^ 

will  not  have  the  effect  of  causing  the  shares  of  those  who 

die  before  the  testator  without  issue  to  lapse.     Aspinall 

V.  DmkwoHh,  35  B.  307. 

Gift  to  a        It  is  immaterial  that  the  class  may  be  so  determined  as 

a^ble  of  ^  ^®  incapable  of  increase ;  as,  for  instance,  if  the  class  is 

increase,     "my  nephew  and  nieces  living  at  the  time  of  my  husband's 

decease,"  as  tenants  in  common.    Dimond  v.  Bostock, 

10  Ch.  358 ;  Lee  v.  Pain,  4  Ha.  201,  250 ;  Lei^h  v.  Leigh, 

17  B.  605. 

No  person      -^^  ^^  person  incapacitated  from  taking  at  the  death 

'^<^P*^^®   of  the  testator  is  looked  upon  as  a  member  of  the  class,  so 

av  tne 

tesutor's  that,  for  instance,  the  share  of  a  member  of  the  class 
taking  is  a  incapacitated  from  taking  because  he  witnessed  the  will, 
S^Se*'  goes  to  the  other  members.  Young  v.  Davies,  2  Dr.  & 
claw.         Sm.  167 ;  Fell  v.  Biddvlph,  L.  E.  10  C.  P.  701 ;  In  re 

Coleman  and  Jarrom,  4  Ch.  D.  165. 
Appoint-        ^^^®  doctrine  does  not  apply  to  cases  where  property  is 
ment  to     appointed  under  a  power  to  objects  and  non-objects.     In 

object  not 

capable  of  such  cases  tho  objects  of  the  power  only  take  the  shares 

*'       they  would  have  taken  if  the  whole  appointment  had  been 

valid  and  the  rest  goes  as  in  default.     Hai^vey  v.  Stracey^ 

1  Dr.  137 ;  In  re  Famcombe'a  Trusts,  9  Ch.  D.  652. 

Revoca-         When  there  is  a  gift  to  a  class  the  revocation  of  the 

shwe^o/^^  gift  to  one  of  the  members  of  the  class  does  not  cause  a 

member     lapse,  but  the  whole  goes  to  the  other  members  of  the 

class.         class.    SJuiw  V.  MacMahon,  4  D.  &  War.  431. 
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And  a  gift  of  residue  to  several  persons  and  to  A.  if 
living,  does  not  lapse  as  to  A.'s  share  if  he  is  dead. 
Re  Hoimby,  7  W.  R.  729 ;  see  Sanders  v.  Ashford,  28 
B.  609. 

A  gift  of  aliquot  shares  to  several  named  persons  as  Gift  of 
tenants  in  common    is  not   a   gift  to  a  class,  and   the  gh^es  to 
shares  of  any  dying  before  the  testator  lapse.     Creaawell  v.  ""»«* 
Cheslyn,  2  Ed.  123;  Bamsay  v.  Shelvierdiifie,  L.  K   1 
Eq.  129. 

Nor  is  a  gift  to  a  class  of  persons  "before  mentioned," 
the  persons  having  been  previously  named,  a  gift  to  a  class. 
Be  Gibson,  2  J.  &  H.  656. 

A  gift  to  "  the  five  daughters  "  of  A.,  or  to  "  my  nine 
children,"  is  not  a  gift  to  a  class.  In  re  Smith's  Tnists,  9 
Ch.  D.  117;  In  re  Stansjield,  15  Ch.  D.  84. 

A  gift  to  "  my  executors  herein-named  "  has  been  held  Whether  a 
a  gift  to  a  class,  the  gift  being  attached  to  the  office  and  nuned 
therefore  passing  wholly  to  those  who  survive  to  perform  f^ecytora 
the  office.    Knigld  v.  Qovld,  2  M.  &;  K.  295.  to  lapse. 

But  this  is  not  the  case  if  the  gift,  though  the  donees 
happen  to  be  executors,  is  not  given  to  them  in  respect  of 
their  office.  Barber  v.  Barber,  3  M.  &  Cr.  688 ;  Soare  v. 
Osborne,  12  W.  K.  397. 

The  result  is  the  same  if  the  gift  is  to  a  class  the 
members  of  which  are  then  named.  Bain  v.  Lesdier,  11 
Sim.  397. 

And  a  gift  to  my  wife's  brother  and  sister  and  my 
brothers  and  sister  equally,  when  the  testator  had  at  the 
date  of  the  will  three  brothers  and  one  sister,  was  held  a 
design^tio  personarwm,  and  the  shares  of  two  brothers 
who  died  before  the  testator  lapsed.  Havergal  v.  Harri- 
son, 7  B.  49. 

It  is  clear  that  a  gift  to  A.,  and  the  children  of  B.,  may  Gift  to  a 
in  effect  be  a  gift  to  a  class,  if  the  testator  treats  the  named'in* 
legatees  as  a  class.    Be  Stanhope's  Trust,  27  B.  201.  ^^i^^^ 
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Aod  a  direction  to  include  an  individual  in  the  class 
does  not  make  it  the  less  a  class,  as  in  a  gift  equally  to  all 
my  children,  including  W.  Shaw  v.  MacMcJum,  4  Dr.  & 
War.  431. 
On  the  other  hand,  a  gift  to  surviving  children  and  W., 
not  a  gift  to  a  class,  and  the  share  of  W.  will  lapse  by 
his  death  before  the  testator.  Drdkeford  v.  Drakeford, 
33  B.  43 ;  Be  Chaplin's  WiU,  12  W.  R  147 ;  Aspinall  v. 
Duckworth.,  35  B.  307 ;  In  re  After;  Wilson  v.  After, 
44  L.  T.  N.  S.  240.    See  Clark  v.  Phillips,  17  Jur.  886. 

Resultino  Trusts. 

DeviM  When  an  estate  is  devised  subject  to  a  charge,  and  the 

acharee     Purpose  for  which  the  charge  is  created  fails,  the  charge 
whichfaila.  sinks  for  the  benefit  of  the  devisee.    A.-G.  v.  Miln^r,  3 

Atk.  112;  Jackson  v.  Hurlock,  Amb.  487;  2  Ed.  263; 

King  v.  Denison,  1  V.  &  B.  261 ;  Tucker  v.  Kayess,  4  K. 

&  J.  339 ;  HeptinstaU  v.  GoU,  2  J.  &  H.  449. 

Where  the  devise  is  clearly  subject  to  a  charge  it  makes 

no  difference  that  the  money  to  be  raised  by  the  charge  is 

given  to  purposes  such  as  a  charity,  which,  if  valid,  would 

in  all  events  give  it  away  from  the  devisee.     Baker  v. 

Hall,  12  Ves.  497;  Cooke  v.  Stationers'  Company,  3  M.  & 

K.  262. 
Whether        But  where  there  is  no  express  charge  it  must  depend 
takes^ub-  upon  the  general  intention  whether  the  particular  gift  is  a 
ject  to  a     charge,  or  whether  the  devisee  was  intended  to  take  only 
only  what  what  remains  after  deducting  the  particular  gift. 

remains 

after  satis-      1.  Thus  if  the  lands  are  not  expressly  charged,  but  the 
cWge.^^    devisee  is  directed  to  pay  a  certain  sum,  there  has  been 
Direction   held  to  be  a  resulting  trust.     Aiviold  v.  Chapman,  1  Ves. 
certYn*     Sen.  108 ;  Bland  v.  Wilkins,  cit.  1  B.  C.  C.  61. 
!!\™*  ..  2.  If  a  sum  is  directed  to  be  raised,  and  a  full  dis- 

Direclion 

to  laiie  a    position  is  made  of  it,  for  instance  to  a  charity,  in  such 
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a  way  that  the  disposition,  if  valid,  must  in  all  ©vents  ?"^j^^^ 
give  the  money  away  from  the  devisee  of  the  land,  who  is  of  in  all 
to  take  only  from  and  after  the  raising  the  money,  there 
is  a  resulting  trust  for  the  heir  upon  failure  of  the  parti- 
cular disposition.     Tregonwell  v.  Sydenham,  3  Dow.  194. 

But,  if  the  money  to  be  raised  is  given  for  purposes 
which,  though  valid,  may  not  take  effect,  the  mere  fact 
that  the  land  is  not  given  till  after  raising  the  money  will 
not  take  the  money  from  the  devisee  if  those  purposes 
fail.  In  re  Cooper's  Trusts,  23  L.  J.  Ch.  25 ;  4  D.  M.  & 
G.  757. 

And  where  land  was  devised  for  life  and  in  tail  after 
the  expiration  or  other  sooner  determination  of  a  term 
of  ninety-nine  yeare  limited  to  trustees,  of  which  no  trusts 
were  declared,  actual  enjoyment  by  the  devisee  being 
intended,  the  devises  were  held  to  be  subject  to  the  term. 
Sidney  v.  Shelley,  19  Ves.  352. 

Where  a  testator  has  by  a  previous  instrument  a  power  Distinction 
to  charge  real  estates  and  exercises  the  power  by  will,  the  charge 
above  rules  have  no  application.     In  such  a  case,  if  the  ^^^^ 
disposition  made  by  the  will  fails,  the  charge  is  neverthe-  ^^^  ^J  • 
less  raisable.    Simmons  v.  Pitt,  8  Ch.  978.  strnment. 

Upon  the  same  principle,  where  there  is  a  devise  subject  I>evi8e 

,  ,  sttliject  to 

to  trusts,  the  devisee  takes  the  whole  if  those  trusts  fail,  and  upcm 
whereas  a  devise  upon  trusts  which  fail  is  undisposed  of.  "" 
Clarke  v.  Hilton,  L.  R  2  Eq.  810 ;  Fenton  v.  Hawkins, 
9  W.  R.  300 ;  Briggs  v.  Penny,  3  Mac.  &  G.  546. 


Acceleration. 

In  the  case  of  a  devise  to  a  person  for  life  with  remainder  Accelera- 
in  fee,  where  the  tenant  for  life  is  incapable  of  taking  or 
is  not  in  rerum  naiurd,  the  remainder  is  valid  and  will 
be  accelerated.    Yearbookj  9  Henry  "VT.  fo.  24  6. ;  Perkins, 
sec.  566,  567. 

RR 
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The  same  rule  applies  in  the  case  of  personalty.     JvU  y. 
Jacobs,  3  CL  D.  703. 
R«yocAiion     The  rule  applies  if  the  life  estate  is  revoked  by  the 

orforfei-  .  .  . 

ture.  testator  or  determined  by  a  forfeiture  clause.  Lavneon  v. 
Lainaon,  18  B.  1 ;  5  D.  M.  &  G.  754 ;  Eavestaffv.  Austin, 
19  B.  591 ;  Craven  v.  Brady,  4  Eq.  209 ;  4  Ch,  296 ;  In 
re  Love;  Green  v.  Tribe,  47  L.  J.  Ch.  783. 

Powers  of       jn  the  Same  way,  powers  of  sale  will  be  accelerated,  but 

Bale  and 

powers  of  not  powers  to  charge.     TrueU  v.  Tysson,  21  B.  437. 

ly^^^*  There  is  no  distinction  as  r^ards  acceleration  between 

there  is  appointments  and    devises:    Craven  v.   Bi*ady,  supra; 

tinction  though  if  the  object  of  an  appointment  which  is  void  is  to 

accel^a-  benefit  the  persons  who  would  take  in  default  of  appoint- 

tion  ment,  and  a  remainder  is  well  appointed,  the  remainder 

between 

appoint-     will  not  be  accelerated.     Crozier  v.  Crozier,  3  D.  &  War. 

m^tsand 
deyises.        ooo. 

Where  a  remainder  is  limited  after  a  contingent  interest, 
.  there  is  an  intestacy  until  it  is  ascertained  whether  the 
contingent  interest  will  take  effect  or  not.  Wade  Gery  v. 
Eandley,  1  Ch.  D.  653 ;  3  Ch.  D.  374 ;  Andrew  v.  And^^ew, 
1  Ch.  D.  410 ;  see  Carrick  v.  Errvngton,  2  P.  Wms.  361 ; 
UEyncourt  v.  Gregory,  84  B.  36. 
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Interests  undisposed  of  in  realty  and  personalty  pass  to 
the  heir-at-law  or  next  of  kin,  as  the  case  may  be. 
Heir  or  ^  Directions  excluding  the  heir-at-law  or  next  of  kin  from 
exduded."^  any  share  in  the  testator's  property  will,  as  a  general  rule, 
be  taken  to  have  been  inserted  only  for  the  purpose  of  the 
dispositions  made  by  the  will  and  will  not  exclude  the 
heir-at-law  or  next  of  kin  from  taking  property  undisposed 
of  The  cases  on  this  subject  are,  however,  not  easy  to 
reconcile. 
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Thus,  where  the  testatrix  directed  her  real  and  personal 
estate  to  be  sold  and  declared  that  no  part  of  the  fund 
should  in  any  event  lapse  for  the  benefit  of  the  heir-at-law 
and  showed  an  intention  of  disposing  of  the  property  by  a 
codicil,  the  heir  was  held  entitled  to  the  proceeds  of  sale 
of  real  estate  not  disposed  of.    Fitch  v.  Weber,  6  Ha.  145. 

According  to  the  older  cases,  a  gift  to  the  testator's  ^»^'"^Jicn 

.,  .       7  .  .  .      ,.  ^of  thirds. 

Widow,  m  lieu  of  all  claims  upon  his  estate  or  in  lieu  of 
thirds,  does  not  deprive  her  of  a  share  in  property  un- 
disposed of. 

This  has  been  so  held  where  a  complete  disposition  was  Complete 
attempted  to  be  made  by  the  testator.     Pickering  v.  Lord  attempted. 
Stamford,  2  Ves.  jun.  272,  581 ;  3  Ves.  332,  492. 

And  the  same  rule  has  been  applied  in  cases  where  intestacy 
there  was  on  the  face  of  the  will  an  intestacy.    Johnson  v.  will 
Johnson,  4  B.  318 ;  Tavemor  v.  Orindky,  32  L.  T.  N.  S. 
424. 

Possibly,  if  the  words  of  exclusion  are  large  and  compre- 
hensive and  there  is  an  intestacy  on  the  face  of  the  will,  a 
gift  in  lieu  of  all  claims  and  demands  would  exclude  the 
widow  from  a  share  in  property  undisposed  of.  Lett  v. 
Randall,  3  Sm.  &  G.  83. 

Upon  similar  principles,  a  direction  that  one  of  the  next  Next  of  kin 

excluded 

of  kin  shall  take  no  share  in  the  testator's  property  will 
not  prevent  him  from  taking  his  share  under  the  Statutes    • 
of  Distribution.    Johnson  v.  Johnson,  4  B.  318 ;  Sykes  v. 
Sykes,  4  Eq.  200 ;  3  Ch.  301 ;  see  Ramsay  v.  Shdmerdvne, 
1  Eq.  129 ;  Ocmld  v.  Qcruld,  32  B.  891. 

A  limitation  to  the  next  of  kin  of  a  married  woman,  as 
if  she  had  died  unmarried,  will  not  exclude  the  husband's 
title  as  administrator  if  there  are  no  next  of  kin.  Hawkins 
V.  Hawkins,  7  Sim.  173. 

On  the  other  hand,  a  gift  to  a  child  of  "  ten  shillings  and  Gift  to 
no  more,"  has  been  held  to  bar  the  child's  right  as  next  certain 
of  kin  where  no  disposition  was  attempted  to  be  made  P^P^^J 

Rr2 
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•ndno       by  the  will.     Breton  v.  VacMl,  5  R  P.C.  51;   11  Vin. 

more. 

Ab.  185. 

And  a  clause  excluding  some  of  the  next  of  kin  may  be 
so  framed  as  in  effect  to  amount  to  a  gift  to  the  others. 
Buncl  V.  Green,  12  Ch.  D.  819. 

Escheat  jf  f]^Q  testator  dies  without  an  heir,  lands  undisjKJsed  of 
by  him  in  which  he  has  the  legal  estate  pass  by  escheat  to 
the  lord  of  whom  they  are  held,  if  he  can  be  ascertained, 
or  if  not  to  the  Crown.  Viscount  Dovme  v.  Morris^  3 
Ha.  394 ;  Rogers  v.  MavXe,  1  Y.  &  C.  C.  4 ;  Thruxton  v- 
A.'O.,  1  Vern.  340;  Co.  Lit.  18,  6.;  May  v.  Street,  Cro. 
EHz.  120. 

Equluble       If  the  estate  of  the  testator  is  equitable,  the  person  in 

estates  on 

failure  of    whom  the  legal  estate  is  vested,  whether  as  trustee  or 
®"^         mortgagee,  is  entitled  to  the  lands.    Burgess  v.  Wheate,  1 

Ed.  177;  A.-G.  v.  Sands,  2  Freem.  129;  Hardres,  488; 

Beale  v.  Symonds,  16  B.  406. 

Thetrastee      The  trustee  is  beneficially  entitled,  though  the  land  may 

there  is  no  be  devised  on  trust  for  sale.   Walker  y,Den7ie,2yes.j\m,170; 

^^'  Taylor  v.  HaygaHh,  14  Sim.  8 ;  Cox  v.  Parker,  22  B.  168. 

Where    lands    held  by  trustees   for  the  testator  are 

devised  to  other  trustees,  the  latter  are  entitled  upon 

failure  of  the  trusts  if  there  is  no  heir  of  the  testator. 

Onslow  V.  WaUis,  1  Mac.  &  G.  506. 
The  Crown      In  the  case  of  chattels  real  and  personal  the  Crown  and 

takes  in 

default  of  not  the  trustee  is  entitled  on  failure  of  next   of  kin. 
5^  ""^       Cradock  v.  Owen,  2  Sm.  &  G.  241 ;  PoweU  v.  MerriU,  1  ib. 

381 ;  Mead  v.  Sted/man,  26  B.  496 ;  Johnstone  v.  Hamilto^i, 

11  Jur.  N.  S.  777. 
Estates  Estates  pur  autre  vie  descend  either  to  the  heir-at-law 

pur  autre 

rie,  or  executor,  according  to  the  limitations  contained  in  the 

latest  instrument  affecting  the  estate.     Croker  v.  Brady, 
4  L.  R  Jr.  653. 

Under  section  6  of  the  Wills  Act,  estates  pur  autre  vie, 
of  a  freehold  nature,  given  to  a  man  and  his  heirs^  pass,  if 
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undisposed  of,  to  the  heir  subject  to  debts.  If  there  is  no 
heir  they  pass  to  the  executor  as  part  of  the  personal 
estate,  whether  the  interest  is  legal  or  equitable.  Plunket 
V.  lieiUy,  2  Ir.  Ch.  585 ;  Reynolds  v.  Wright,  25  B.  100 ; 
2  D.  F.  &  J.  590. 

If  there  is  no  special  occupant,  the  executor  is  entitled. 

An  estate  pur  autre  vie  limited  to  A.  and  his  heirs  and 
devised  by  A.  to  trustees  their  executors  and  administra- 
tors, on  trust  for  B.,  passes  on  B.'s  death  intestate  to  his 
executor.     Croker  7.  Brady,  4  L.  R  Ir.  653. 


Besidue  undisposed  of. 
Since  Lord  St.  Leonards'  Act,  11  Geo.  4  and  1  W.  4,  E£fect  of 

.  Lord  St 

c.  40,  which  controls  the  wills  of  testators  dying  after  LeonardB' 
Sept.  1, 1830,  the  executors  take  the  residue  undisposed 
of  for  the  benefit  of  the  next  of  kin,  imless  a  contrary  in- 
tention is  expressed  in  the  will,  parol  evidence  not  being 
admissible.  Jvler  v.  Juler,  29  B.  34 ;  Love  v.  Ooze,  8  B. 
472. 

Such  contrary  intention  does  not  sufficiently  appear  by  Contrary 
the  mere  fact  that  the  testator  shows  that  he  conceived  within  the 
himself  to  have  disposed  of  the  residue.   Travers  v.  Travere,  ^^ 
14  Eq.  275. 

But  if  the  testator  appoints  three  of  his  children  execu- 
tors without  expressly  giving  them  any  beneficial  interest 
and  gives  reasons  why  he  has  not  provided  by  his  will  for 
his  other  children,  the  executors  will  take  the  residue 
beneficially.    Harrison  v.  Harrison,  2  H.  &  M.  237. 

The  Act  applies  only  where  the  executor  would  other-  The  Act 
wise  have  taken  the  undisposed  residue ;  it  does  not  there-  pu^^here 
fore  apply  where  there  is  an  express  devise  of  the  residue,  ^®^J^ 
whether  on  trusts  which  do  not  exhaust  the  whole  or  no  gift  of 

the 

otherwise.    Saltmarsk  v.  Barrett,  29  B.  474  ;  3  D.  F.  &  J.  residue. 
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279 ;  Neo  v.  Neo,  L.  R  6  P.  C.  381 ;  Wmiarm  v.  ArUe, 
L.  R  7  H.  L.  606. 

If,  however^  there  are  no  next  of  kin.  Lord  St.  Leonards' 
Act  does  not  apply  and  the  executors  will  take  the  undis- 
posed residue,  unless  a  contrary  intention  is  indicated,  in 
which  case  it  will  go  to  the  Crown.  Middletan  ▼.  ^pieer, 
1  B.  C.  C.  201;  JohvsUmeY.HamilUm,  11  Jur.  N.S.777; 
Taylor  v.  Haygarth,  14  Sim,  8 ;  In  re  Kriowles;  BooBe  v. 
Chalk,  28  W.  R  975. 

It  becomes,  therefore,  necessary  to  consider  in  what 
cases  executors  would  have  been  held  excluded  from  the 
residue  undisposed  of  under  the  old  law. 

1.  They  take  only  such  residue  as  the  testator  did  not 
intend  to  dispose  of 

a.  They  do  not  take  legacies  which  have  lapsed  or 
are  void.  Bennett  v.  Batchdor,  3  B.  C.  C.  28 ;  il.-ff.  v. 
TomJcma,  AmbL  216. 

b.  Nor  do  they  take  where  the  whole  is  expressly  given 
to  them  on  trusts  which  are  void :  Dacre  v.  PcUrickaony  1 
Dr.  &  Sm.  182;  Johnston  v.  HaTaUton,  11  Jur.  N.  S. 
777 ;  or  not  exhaustive :  Dawson  v.  Clark,  18  Ves.  247 ; 
Mapp  V.  Elcock,  2  Ph.  793 ;  3  H.  L  492 ;  or  not  declared. 
MUnes  v.  Slater,  8  Ves.  295 ;  Taylor  v.  HaygarOi,  14  Sim. 
8 ;  Cradock  v.  Owen,,  2  Sm.  &  O.  241 ;  Bead  v.  Steadman, 
26  B.  495 ;  Vezey  v.  Jamson,  1  S.  &  St  69 ;  Chester  v. 
Chester,  12  Eq.  444. 

The  fact,  however,  that  the  executors  are  made  trustees 
for  some  particular  and  limited  purpose  does  not  affect 
their  title  to  the  residue.  BaMdey  v.  Windle,  2  B.  C.  C. 
31 ;  Griffiths  v.  Hamilton,  12  Ves.  299;  Pratt  v.  Sladden, 
14  Ves.  193. 

2.  And  even  when  the  property  is  not  given  to  the 
executors  upon  trust,  if  they  are  appointed  to  carry  out 
the  will,  or  are  treated  as  undertaking  a  duty  and  not 
receiving  a  benefit,  they  take  as  trustees.    Androvva  v. 
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PoUhUmc,  8  Atk.  299 ;  Braddon  v.  Farramd^  4  Russ.  87 ; 
Oiraud  v.  Hanbury,  8  Mer.  150 ;  Lord  North  v.  Purdon, 
2  Ves.  sen.  495. 

But  where  the  trust  is  only  inferential,  evidence  in 
favour  of  the  executors  will  be  admitted.  Oladddmg  v. 
Yapp,  5  Mad.  56. 

8.  And  a  presumption  against  the  executor's  title  is  ^^ 
raised  if  the  testator  shows  an  intention  to  dispose  of  the  teetator 
residue,  though  he  may  not  actually  do  so:  Bishop  o/ intended 
Cloyne  v.  Ymng,  2  Ves.  sen.  91 ;  Noi-th  v.  Pwrdon,  2  ^  ^^ 
Ves.  sen.  495 ;  Davers  v.  Dewea,  3  P.  Wms.  40;  Mordaunt  property 

by  ^^^  will. 

V.  Hussey,  4  Ves.  117  ;  Mence  v.  Menace,  18  Ves.  348 ;  or 

if  he  expresses  an  intention  to  dispose  of  part  only  of 

his  property  by  his  will :  Urquhart  v.  King,  7  Ves.  225 ; 

or  if  the  property  is  directed  to  go  according  to  law. 

Cranl^  v.  Hale,  14  Ves.  307. 
In  such  cases  evidence  in  support  of  the  executor's  title 

is  admissible.    Bishop  of  Oloyne  v.  Yowng,  2  Ves.  sen.  91; 

Nowrse  v.  Finch,  1  Ves.  jun.  344 ;  2  Vea  jun.  78. 
4.  The  executor  takes  as  trustee  for  the  next  of  kin : 
a.  If  there  is  a  legacy  to  a  sole  executor,  whether  A  legacy 

,  ./»  -1    xi        •  •  .        to  a  sole 

general  or  specinc,  or  whether  m  possession  or  reversion,  executor 
or  whether  expressed  to  be  for  his  trouble  or  not,  or^^^^ 
whether  for  life  or  not,  if  there  is  no  gift  of  the  remainder.  ^^^^^^ 
Nourse  v.   Finch,    1   Ves.  jun.   343 ;    2  Ves.  jun.   78 ; 
Southcot  V.  Watson,  8  Atk.  226 ;  Sdey  v.  Wood,  10  Ves. 
71 ;  Oldman  v.  8latei%  3  Sim.  84 ;  Raxhfidd  v.  Careless, 
2  P.  Wms.  156 ;  King  v.  Denison,  1  V.  &  B.  260;  Zoach 
V.  Lambert,  4  Bro.  C.  C.  326 ;  Dick  v.  LamheH,  4  Ves. 
725. 

It  makes  no  difference  that  the  executrix  is  the  tes- 
tator's wife  or  relation  or  that  legacies  are  given  to  the 
next  of  kin.  BandaU  v.  Bookey,  2  Vem.  425 ;  Dick  v. 
Lambert,  4  Ves.  725 ;  FarringUm  v;  KndghUey,  1  P.  Wms. 
543 ;  and  see  note,  ib. 
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If  the  legacy  is  given  in  general  words  parol  evidence 
is  admissible  in  support  of  the  executor's  titla  CleniieU 
V.  Lewthwaite,  2  Ves.  jun.  465,644;  Langham  v.  Sanfcrd, 
17  Ves.  435. 

But  not  if  it  is  given  .to  him  expressly  for  his  trouble. 
Bachfidd  v.  CareUaa,  2  P.  Wms.  158. 
yii«t  It  seems  doubtful  whether  a  contingent  reversionaiy 

w9l  not      interest  would  raise  a  presumption  against  the  executor's 
exocutor"  ^^^^^-    Lynn  V.  Beaver,  T.  &;  R  63. 

Jj*|^*  A  legacy  to  an  executor's  wife  will  not  convert  him  into 

a  tnistee  for  the  next  of  kin.     WUsan  v.  Ivat,  2  Yes.  sen. 
166;  Filler  v.  Bouquet,  21  B.  33. 

In  these  cases  the  presumption  against  the  executor's 
title  arises  from  the  difficulty  of  supposing  that  the  testator 
would  have  given  him  something  if  he  meant  him  to  have 
all.  Therefore,  if  the  express  legacy  can  be  accounted  for 
on  other  grounds,  no  presumption  arises.  If,  for  instance, 
the  legacy  is  an  exception  out  of  a  larger  gift :  Ghriffith  v. 
Bogera,  1  Eq.  Ab.  245,  pi.  8 ;  Jones  v.  Westcomh,  Prec. 
Ch.  316;  and  this  includes  the  case  of  a  gift  to  the 
executor  for  life,  if  there  is  a  gift  of  the  remainder :  Oran- 
viMe  V.  Beaufort,  1  P.  Wms.  114 ;  or  if  the  l^acy  is  to  an 
executrix,  a  married  woman,  for  her  separate  use.  Nevy 
stead  V.  Johnson,  2  Atk.  45 ;  9  Mod.  242. 
Equal  2>.  Equal  legacies  to  several  executors  will  also  raiae  a 

Beveral       presumption  against  their  title  to  the  residue.     Ommaney 

executors,    y  Butch^,  T  &  K  260. 

And  this  presumption,  it  seems,  is  not  rebutted  by  the 

fact  that  imequal  bounty  is  shown  them  as  r^ards  real 

estate.    MackUston  v.  Brown,  6  Ves.  62,  p.  64. 

Legacies        But  legacies  to  some  executors  and  not  to  others,  or 

execnton    unequal  legacies  to  all,  raise  no  presumption  against  them, 

othera?****  since  the  intention  may  be  to  favour  some  more  than 

others.     Griffiths  v.  Hamilton,  12  Ves.  299;   Pratt  v. 

Sladden,  14  Ves.  193 ;  Bowker  v.  Hvnfer,  1  B.  C.  C.  828 ; 
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Rcmvlings  v.  Jennvnga,  13  Ves.  39;  Dawson  v.  Thome, 
3  Euss.  235;  In  re  Knowles;  Rooae  v.  Chalk,  28  W.  R 
975. 

If,  however,  a  legacy  be  given  to  one  of  several  executors  Legacy  to 

,  .^  ,      one  of 

expressly  for  his  trouble  they  aljl  take  as  trustees.     Whvte  several 
V.  Evans,  4  Ves.  21 ;  MUnes  v.  Slater,  8  Ves.  295.  to^^ 

But  in  such  a  case  parol  evidence  to  support  their  title  *«>ubie. 
would  be  admitted.     WiUiams  v.  Jones,  10  Ves.  77. 

5.  If  it  is  clear  that  the  executors  are  appointed  notExecaton 
from  personal  motives,  but  merely  from  convenience  orforpar- 
because  they  occupy  a  particular  position,  they  take  as^JJ^^ 
trustees.     Urquhart  v.  King,  7  Ves.  224 ;  De  Mazay  v. 
Pyhus,  4  Ves.  644 ;  Sadler  v.  Turner,  8  Ves.  .616. 

Evidence  in  favour  of  next  of  kin  is  not  admissible, 
except  to  rebut  evidence  in  favour  of  the  executors.  White 
V.  Williams,  3  V.  &  B.  72. 
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administration. 

The   Order   of   Assets. 

The  order  in  which  the  assets  of  a  testator  are  applied 
in  adminiBtiation  is  as  follows : — 
L  QenenJ      I.  The  general  personal  estate.    Mcmnvng  v.  SpooT^er, 

SSr*     3Ve8.117. 

1.  And  as  to  this,  if  a  specific  fund  of  personalty  is 
charged,  it  is  primarily  liable  if  the  residue  ia  disposed  of. 
Browne  v.  Oroonibridge,  4  Mad.  496 ;  ChocU  v.  YeoUes,  1 
J.  &  W.  102 ;  Evans  v.  Evans,  17  Sim.  106 ;  PhUlipps  v. 
Eastwood,  1  LI.  &  Q.  294 ;  Wetb  v.  De  Beawo&isin,  81  B. 
573 ;  Vernon  v.  Earl  Mamners,  ib.  623. 
Residue  2.  If,  however,  the  residue  is  undisposed  of,  the  latter 

^  P<^  jg  primarily  liable.  Holford  v.  Wood,  4  Ves.  78;  Hewett  v. 
Snare,  1  De  G.  &  S.  333 ;  N&wbegin  v.  BeU,  23  B.  386 ; 
Corbet  v.  Corbet,  I.  R  8  Eq.  407. 

3.  And  generally  it  would  seem  that  where  there  is  no 

residuary  gift,  but  there  is  in  fact  a  residue  of  which  no 

disposition  has  been  attempted,  this  is  in  all  cases  the 

primary  fund  for  payment  of  debts.     Howse  v.  Chapman, 

4  Ves.  542 ;  Taylor  v.  Mogg,  27  L.  J.  Ch.  816. 

Legacy  Legacies,  however,  even  if  given  in  lieu  of  a  share  of 

Sao/a     residue,  the  gift  of  which  is  revoked,  and  thereby  becomes 

■*»^<>^.     undisposed  of,  are  not  payable  out  of  the  share  undis- 

rendue  is 

payable      posed  of,  but  out  of  the  general  estate.    Sykes  v.  Syhes, 
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4  Eq.  200 ;  3  Ch.  801 ;  see  CreaaweU  v.  Cheslyn,  2  Ed.  123 ;  out  of  the 

A  -Tk    -rx   >^  general 

3  B.  P.  C.  246 ;  see  1  Sw.  671,  n,  pemonai 

But  the  testator  may  direct  it  to  be  paid  out  of  the  ^ 

revoked  share  of  residue.    In  re  Wood's  Will,  29  B.  236 ; 

Walsh  V.  Walah,  I.  R  4  Eq.  396. 
A  specific  legacy  falling  into  the  residue  by  reason  of  Specific 

lapse  bears  its  rateable  proportion  with  the  other  residue,  lapsed. 

Scott  V.  Forristall,  10  W.  R  37;  Morley  v.  TvmataU,  7  Eq. 

416,  n. 

5.  On  the  question  whether  a  lapsed  share  of  residue  Whether  a 

is  applicable  in  payment  of  debts  in  priority  to  a  share  ^^  of 

eflFectually  disposed  of:—  li^u^ble 

a.  It  is  settled  that  if  there  is  a  general  charge  ofi>«forea 

share  well 

debts,  a  lapsed  share  only  contributes  rateably.    Eyre  v.  disposed  of. 
Mareden,  4  M.  &  Cr.  231;  BvH  v.  StuH,  10  Ha.  415; 
Oddie  V.  Brown,  4  De  G.  &  J.  179;  see  Blbome  v.  Ooode, 
14  Sim.  165;  BcUph  v.  Oarrick,  5  Ch.  D.  984. 

b.  It  may  now  be  taken  to  be  settled  that  the  same  rule  No  charge 
applies  where  there  is  no  charge  of  debts.     Trethewy  v.  ^ 
Hdyar,  4  Ch.  D.  53;  Fenton  v.  Wills,  7  Ch.  D.  33 ;  Blann 

V.  Bell,  7  Ch.  D.  382 ;  overruling  so  far  as  contra  Oowcm  v. 
Broughton,  19  Eq.  77 ;  see  In  re  Jones;  Jones  v.  Galess, 
10  Ch.  D.  40. 

Upon  this  principle,  if  a  mixed  residue  of  pure  and  im- 
pure personalty  is  given  to  a  charity,  so  that  the  gift  fails 
as  regards  the  impure  personalty,  the.latter  will  not  be  the 
primary  fund  as  against  the  other  portion,  the  gift  of 
which  takes  effect,  but  debts  will  be  payable  rateably  out 
of  both.  A.-O.  V.  L(yrd  Winchelsea,  3  B.  C.  C.  373;  S.  C. 
nom.  A.-O.  v.  Hurst,  2  Cox,  364 ;  Blann  v.  Bell,  7  Ch.  D. 
382. 

II.  Real  estate  devised  or  ordered  to  be  sold  for  payment  II.  Seal 
of  debts,  whether  it  descends  to  the  heir  or  not     West  v.  devised  for 
Lawday,  I.  R.  2  Eq.  517;  PhiUips  v.  Parry,  22  B.  279;  P^gJ^^''*^^ 
Stead  V.  HanrdaJeer,  15  Eq.  174. 


620  ADMINISTRATION. 

III.  Real       III.  Real  estate  not  chanred  with  debts  which  descends, 

"State  ... 

descended  becaiise  no  disposition  has  been  attempted.  Dames  v. 
charged  ^^>P!P'  1  B.  C.  C.  627;  Harmood  v.  Oglander,  8  Ves.  125 ; 
with  debts.  Manning  v.  Spooner,  3  Ves.  117. 

IV.  Real  IV.  Real  estate  charged  with  payment  of  debts  and 
charged  devised  or  descended  rateably.  Wood  v.  Ordisk,  3  Sm. 
I^Uidebt.  ^  Q  125;  Peacock  v.  Peacock,  13  W.  R  516;  34  L.  J.  Ch. 
Revised  OT  315 .  Hyy^a  V.  Ryves,  11  Eq.  539  ;  Stead  v.  Hardaker,  15 

Eq.  175 ;  Barber  v.  TToocJ,  4  Ch.  D.  885 ;  see,  however, 
WiUiams  v.  Qkitty,  3  Ves.  545. 

V.  General  V.  General  pecimiary  legacies  rateably.  CoUina  v. 
legacies.     2)^^   g   ^    y^^^.  Dugdole   V.  Dugdole,   14   Eq.  234; 

TomJcin^  v.  Colthurst,  1   Ch.  D.  626;   -PargttAarom  v. 

Flower,  3  Ch.  D.  109 ;  see  Hensman  v.  -Fryer,  3  CL  420. 
Whether        1.  As  between  general  legacies  the  farther  question  may 
le^M^is     *™®  ^   there  is  no  residuary  gift,  whether    a  lapsed 
i^plicable  pecuniary  legacy  exonerates  those  that  take  efifect; — 
thfxw  a.  Where  all  the  legacies  are  subject  to  a  charge  of 

givCTL     ^  debts,  a  lapsed  pecuniary  legacy  only  contributes  rateably. 

Hawse  v.  Chapman,  4  Ves.  542. 

6.  Where  there  is  no  charge  of  debts  possibly  on  the 

principle  of  Ghwan  v.  BrovLghUm^  19  Eq.  77^  and  Scott 

y.  Cvmberlcmd,  18  Eq.   578,  a  lapsed  legacy  may  be 

primarily  applicable;  see,  however,  p.  619,  ante;  and  see 

In  re  Ham's  Trusts,  2  Sim.  N.  S.  106. 
What  are       2.  As  to  what  are  general  legacies  for  the  purpose  of 
^^ee  for  abatement  :— 
a^t^mant     ^^8*^7  ^^^Y  directed  to  be  paid  on  a  specific  legacy  is 

a  general  legacy  and  abates  with  the  general  legacies. 

Farrar  v.  St.  Catherine's  CoU,,  16  Eq.  19;  see  Wilson  v. 

O'Leary,  17  Eq.  419. 
And  annuities  for  the  purpose  of  abatement  rank  with 

general  legacies.    MiUer  v.  HuddUstone,  1  Maa  &  G.  513. 
Rent  A  rent  charge,  however,  or  annuity  issuing  out  of  the 

land  has  priority  over  legacies  charged  upon  the  land  in 
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the  event  of  deficiency  of  the  personalty.     Creed  v.  Creed, 
11  CI.  &  F.  491. 

In  estimating  the  value  of  annuities  for  purposes  of  How  the 
abatement  their  value  is  to  be  taken  at  the  time  when  the  annuities 

•  4  1 

estimate  is  made ;  thus  the  value  of  the  annuity  of  an  ^c^iated. 
annuitant  who  is  dead,  is  the  sum  of  the  payments  which 
would  have  been  made  to  him  in  respect  of  it,  and  the 
value  of  a  reversionary  annuity  which  has  come  into  pos- 
session is  its  present  value  at  the  time  of  abatement,  plus 
any  arrears  due  upon  it.  Todd  v.  Bielbt/y  27  B.  353  ;  Potta 
V.  Smith,  8  Eq.  683. 

Where  legacies  and  annuities  are  charged  on  real  estate, 
powers  of  distress  and  entry  conferred  upon  the  annuitants 
do  not  give  the  annuities  priority  over  the  legatees. 
Boper  v.  Roper,  3  CL  D.  714. 

3.  Priority  of  general  legacies,  inter  ae: — 

a.  As  between  general  legatees,  legacies  given  for  valu-  Legadea 
able  consideration,  as  for  debts  or  instead  of  dower,  have  able  con- 
priority.     BUymr  v.  Morrett,  2  Ves.  sen.  420 ;  Heath  v.  ityT''''' 
Dendy,  1  Russ.  543 ;  NorcoU  v.  Oo^^don,  14  Sim.  258 ;  Bell  priority. 
V.  BeU,  6  Ir.  Eq.  239;  Davies  v.  Bush,  1   You.  341; 
StoMachmidt  v.  Lett,  1  Sm.  &  G.  421. 

A  legacy,  however,  in  lieu  of  dower,  whete  the  testator 
has  no  land  out  of  which  the  widow  is  dowabie,  has  no 
priority.  Acey  v.  Simpson,  5  B.  35;  Roper  v.  Roper,  3 
Ch.  D.  714. 

A  legacy  to  an  executor  for  his  trouble  has  no  priority. 
Drnican  v.  Watts,  16  B.  204. 

A  legacy  to  the  testator's  wife  to  be  paid  immediately 
after  his  decease  has  recently  been  held  to  have  priority. 
In  re  Hardy;  WeUs  v.  Ba/rwick,  50  L.  J.  Ch.  241 ;  see, 
however,  Blower  v.  Morret,  2  Ves.  sen.  420;  Roche  v. 
Harding,  7  Ir.  Ch.  338. 

b.  Legacies  payable  at  the  death  of  a  tenant  for  life  or  Time  of 
at  some  other  future  period,  do  not  abate  before  other  ^^®^* 
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legacies.  Miiler  v.  HudcUestone,  3  Mac.  &  G.  513 ;  Street 
V.  Street,  2  N.  R  66 ;  Nickiason  v.  Cockill,  3  D.  J.  &  S. 
622. 

The  words  "  in  the  first  place,"  "  in  the  next  place,"  or 
the  word  "  afterwards/'  used  in  introducing  l^acies,  create 
no  priority  between  them.  Thwaites  v.  Forman,  1  CoU. 
409;  Beeaton  v.  Booth,  4  Mad.  161 ;  Whitehouse  v.  Tnsole, 
7  L.  T.  N.  S.  400 ;  see  In  re  Hardy ;  WdU  v.  Barwlck,  50 
L.  J.  Ch.  241. 

c.  But  legacies  given  on  the  supposition  that  there  will 
be  more  than  enough  to  pay  prior  legacies  abate  first. 
A.'O.  V.  Robins,  2  P.  Wms.  23;  Stam/mera  v,  RaJlUey,  12 
Sim.  42. 

And  a  direction  that  certain  legacies  given  for  life  are 
to  become  applicable  on  the  death  of  the  legatees  to  the 
payment  of  other  legacies  will  give  the  legatees  for  life 
priority.  Brown  v.  Brown,  1  Kee.  275 ;  see  Haynee  v. 
Haynea,  3  D.  M.  &  G.  590. 

And  where  real  estate  given,  subject  to  certain  annuities, 
is  made  applicable  in  aid  of  the  personalty  to  the  pay- 
ment of  legacies  subject  to  those  annuities,  the  annuities 
have  priority  over  the  legacie&  Earl  of  Portarlvngton  v. 
Darner,  4  D.  J.  &  S.  161 ;  see  Chore  v.  Todd,  7  D.  M  &  G. 
620. 

And,  of  course,  when  a  particular  legacy  is  given  and 
the  residue  is  then  distributed  in  certain  sums,  the  par- 
ticular legacy  has  priority  over  all  the  others.  Gyett  v. 
Williama,  2  J.  &  H.  429 ;  see  In  re  Hardy ;  Wella  v. 
Barwick,  50  L.  J.  Ch.  241. 

4.  Priority  between  general  and  residuary  legatees : — 

a.  As  a  general  nile  the  residuary  legatee  is  entitled  to 
nothing  till  all  the  particular  legacies  given  by  the  will  are 
satisfied  in  full. 

Thus,  a  gift  of  the  rest  of  a  specific  fund  after  payment 
of  debts  and  funeral  expenses,  where  legacies  have  been 
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given  as  well,  is  a  gift  of  the  residue  after  payment  of  the 
legacies  as  well  as  the  debts  and  funeral  expenses.  Foxen 
V.  Foxefn,,  3  N.  R  462 ;  13  W.  R.  33. 

In  the  same  way,  where  a  fund  is  set  apart  to  payFnndset 
annuities  and  is  directed  upon  the  death  of  the  annuitants  pay  an- 
respectively  to  fiaJl  into  the  residue,  if  the  fund  is  insuffi-  ^^^^ 
cient  to  pay  the  annuities,  the  residuary  legatee  is  entitled 
to  nothing  till  all  the  legacies  and  annuities  have  been 
paid  in  fidl.    Arnold  v.  Arnold,  2  M.  &  K.  374 ;  Ander- 
son V.  Anderson,  33  B.  223 ;  In  re  TootaVs  Estate,  2  Ch. 
D.  628. 

6.  It  would  seem  that  a  direction  that  in  the  event  of  I>Jwction 
insufficiency  of  assets  all  the  beneficiaries  are  to  abatement, 
does  not  entitle  the  residuary  legatee  to  a  fund  which  is 
released  by  the  death  of  a  tenant  for  life.    In  re  Lyne^s 
Estate  ;  Sands  v.  Lyne,  8  Eq.  482. 

On  the  other  hand,  if  annuities  are  directed  to  abate  in 
avour  of  legatees  or  vice  versd,  in  the  event  of  deficient 
assets  the  abatement  is  permanent  and  a  fund  falling  in 
is  not  applicable  to  increase  gifts  which  have  abated. 
Farmer  v.  MiUs,  4  Buss.  86;  Hich&ns  v.  Hichens,  25 
W,  R  249. 

0.  Upon  similar  principles,  where  assets  have  been  lost  I'on  of 
after  the  death  of  the  testator,  the  loss  falls  on  the  residuary  on  the 
legatee  in  the  first  instance.     WUmot  v.  Jenkins,  1  B.  ""^"®' 
401 ;  Baker  v.  Farmer,  L.  R  3  Ch.  637.    Dyose  v.  Dyose, 
1  P.  Wms.  305,  is  overruled ;  see  FonereoM  v.  Poyntz, 
1  B.  C.  C.  478;  Humphreys  v.  Humphreys^  2  Cox,  186; 
Baker  v.  Farmer,  supra. 

On  the  other  hand,  if  the  legatees  assent  to  an  appro-  Assent  by 
priation  of  a  particular  sum  in  payment  of  their  legacies,  appropria- 
they  are  only  entitled  to  the  sum  so  appropriated  and  ^^^ 
must  abate    if   that    sum    proves    insufficient,  whether 
through  loss  of  assets  or  otherwise.    Ea  parte  Chadvnn, 
3  Sw.  380. 
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Appropria.      An  appropriation  in  satisfaction  of  a  legacy  in  order  to 
bind  a  legatee  must  be  in  the  3  per  cents.     PrendergaA 
V.  Prendergast,  3  H.  L.  195 ;  Stewart  v.  Sanderacm,  10 
Eq.  26. 
VI.  Real        VI.  Real  estate  devised,  not  charged  with  debtsi,  in- 
devised  not  eluding  residuary  real  estate  and  specifically  bequeathed 
vrtSMdebts  P®™^^^  estate  rateably.    H&nsman  v.  Fryer,  3  Ch.  420 
and  specific  (gee  Lancefield  v,  TggvMen,  10  Ch.  136);  Jackson  v.  Pea^, 
^  ^'         19  Eq.  96. 

Lapsed  It  seems  to  be  the  better  opinion  that  real  estate  devised 

not  charged  with  debts  but  descending  by  reason  of  lapse 
is  applicable  in  the  same  order.  Blarm  v.  Bell,  47  L.  J. 
Ch.  120 ;  7  Ch.  D.  382 ;  Luckcraft  v.  PricUiam,  48  L.  J. 
Oh.  636.  Scott  V.  Cumberland,  18  Eq.  578,  would  probably 
not  be  followed  ;  see  AsUey  v.  Middethwait,  15  Ch.  D.  59, 
66;  Tretheioy  v.  Helyar,  4  Ch.  D.  53;  Bow  v.  Bow,  7  Eq.  414, 
Devise  In  the  case  of  land  devised  subject  to  a  rent-charge  or 

Bnbject  to  , 

rent-         annuity,  the  rent-charge  and  the  land  abate  rateably. 
"^^"^"^      Long  V.  Short,  1  P.  Wma  403 ;  Jackson  v,  HamUton,  9  Ir. 

Eq.  430 ;  see  Baikes  v.  Boulton,  29  B.  41. 
VIL  Pro-       VII.  Property  appointed  by  the  will  under  a  power  of 
pdnteSr    appointing,  whether  by  deed  or  will  or  by  will  only. 

Fleming  v.  Bv/ihanan,  3  D.  M.  &  G.  976 ;  Hawthorn  v. 

Shedden,  3  Sm.  &  G.  305 ;  Petre  v.  Petre,  14  B.  197 ; 

Williams  v.  Lomas,  16  B.  1. 
Property  appointed  by  a  married  woman  under  a  power 

of  appointing  by  deed  or  will  or  by  will  only,  is  applicable 

in  the  same  order.    London  Chartered  Bank  of  Australia 

V.  Lmipriire,  L.  R.  4  P.  C.  572 ;  Mayd  v.  Fidd,  3  Ch.  D. 

587 ;  In  re  Harvey's  Estaie ;  Godfrey  v.  Harden,  13  Ch. 

D.  216. 
yilLLand      VIII.  Land  in  a  foreign  country  is  governed  by  the  lex 
bythiTL;  ^^  ^^  ^^^  ^nd  is  only  liable  to  such  debts  as  would  be 
^*^*  east  upon  it  by  the  law  of  that  country.    Harrison  v. 

Harrison,  8  Ch;  342; 
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Costs  of  Administration. 

The  costs  of  an  administration  action  are  not  debts  Costs  of 
within  the  meaning  of  a  charge  of  debts.    Stringer  v.  tration  not 
Harper,  26  B.  585.  ^^^*^ 

The  order  of  assets  for  payment  of  such  costs  is  not  in 
all  respects  the  same  as  that  for  payment  of  debts. 

If  a  particular  fund  is  appointed  they  are  payable  out 
of  that. 

It  is  now  settled  that  a  direction  to  pay  testamentary  Testa- 
expenses  includes  the  costs  of  an  administration  action,  expent^es 
'    MorreU  v.  Fisher,  4  De  G.  &  Sm.  422;  MiXea  v.  Harrison,  ^^^^^^ 
9  Ch.  316;  Harloe  v.  Harloe,  20  Eq.  471;  Penny  v.  Penny,  action- 
11  Ch.  D.  440. 

The  term  executorship  expenses  has  the  same  meaning.  Executor- 
Sharp  V.  Lvsh,  10  Ch.  D.  468.  ex^^nses. 

Costs  of  an  administration  suit  have  been  held  to  be  Funeral 
included  under  "  funeral  and  other  expenses  "  and  "  legal  ^penses. 
expenses."     Webb  v.  De  BeavA)oidn,  31  B.  573 ;  Coventry 
V.  Coventry,  2  Dr.  &  Sm.  470. 

But  the  words  "  debts  and  costs  of  proving  the  will "  do 
not  include  costs  of  a  suit.  Stringer  v.  Harper,  26  B. 
685 ;  see  Alsop  v.  Bell,  24  B.  451. 

Browne  v.  Oroombridge,  4  Mad.  495,  and  Gilbertson  v.  Costs  of 
OUbertson,  34  B.  354,  where  the  costs  of  a  special  case  ^^* 
were  held  not  included  in  testamentary  expenses,  and  In 
re  Bid's  Estate,  16  Eq.  577,  may  be  considered  overruled. 

A  fund  charged  with  payment  of  testamentary  expenses 
need  not  be  retained  by  the  executors  for  more  than  a 
year  if  no  action  is  apprehended.  In  re  Cope's  Trusts,  36 
L.  T.  N.  S.  437. 

If  no  particular  fund  is  appointed  by  the  testator,  costs  Personal 
of  administration  are  payable  out  of  the  personal  estate,  uahie  for 

s  s  "^^ 
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Ripley  V.  Moyaey,  1  Kee.  578 ;  Pickford  v.  Brown^  2  E.  & 

J.  426 ;  Jackson  v.  PecLse,  19  Eq.  96. 
Whftt  The  costs  of  administration  include  the  costs  of  getting 

includecL    ^^  ^^7  P^^  o^  ^^6  personal  estate  which  is  in  a  foreign 

country  and  the  payment  of  all  duties  necessary  for  that 

purpose.     Peter  v.  Stirling,  10  Ch.  D.  279. 

The  costs  of  deciding  any  question  of  construction  upon 

the  will,  though  it  arises  only  with  regard  to  a  single 

legacy  or  a  settled  share,  are  payable  out  of  residue. 

B(yalton  v.  Beard,  3  D.  M.  &  G.  608. 
Costs  of         And   in   the  same  way  the  costs  of  ascertaining  the 
ing  rianncn  persons  Or  classes  of  persons  entitled  to  gifts  general  or 

residuary  under  the  will  are  costs  of  administration.    In 

re  Reeve's  Trusts,  4  Ch.  D.  841. 
TiUe  to  The  costs  of  ascertaining  the  persons  entitled  to  a  lapsed 

shii^of     share  of  residue  must  be  borne  by  that  share.     Chatteris 
reridue.      ^  Tov/ng,  Beames  on  Costs,  390 ;  Skrymsher  v.  Norihcote, 

1  Sw.  666. 

Mixed  Where  the  residue  is  composed  of  the  proceeds  of  sale  of 

bears  costs  realty  directed  to  be  converted  and  of  personalty,  given 
rateably.  together  as  a  mixed  fund,  costs  of  administration  are  pay- 
able out  of  the  mixed  fund  rateably,  and  a  lapsed  share 
will  not  be  applied  before  shares  well  disposed  of.  This  is 
the  case  though  the  personalty  may  not  be  exonerated  for 
the  purpose  of  paying  debts.  Luckcraft  v.  Pridham,  48 
L.  J.  Ch.  636. 
Unap-  In  the  case  of  a  fund  subject  to  a  power  the  costs  of 

l^ndnot  administration  will  be  borne  rateably  by  appointed  and 
first  liable,  unappointed  shares.  Warren  v.  Posdeikwaite,  2  Coll. 
108,  116 ;  TroUope  v.  Routledge,  1  De  G.  &  Sm.  662 ; 
Moore  v.  Dixon,  15  Ch.  D.  666. 
Devised  It  seems  that  devised  and  lapsed  estates  bear  costs 
eat»t«r     rateably.    Maddison  v.  Pye,  32  B.  658 ;  Bagot  v.  Legge, 

2  Dr.  &  Sm.  259 ;  see,  however,  Scott  v.  Okwiberland,  18 
Eq.  578,  and  cases  cited  a/nte,  p.  624. 
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The  heir  cannot  be  made  liable  to  pay  the  probate  duty.  Probate 
Shepheard  v.  BeeOuzm,  6  Ch.  D.  597.  '^''*^* 

Costs  of  administration  have  precedence  over  any  other 
costs  directed  to  be  paid  out  of  the  estate ;  for  instance, 
costs  of  a  suit  in  the  Probate  Division.  In  re  Mayhew ; 
Bowles  V.  Mayhew,  6  Ch.  D.  596. 

Marshallinq. 

I.  Greneral  niles. 

Where  a  fund  has  been  applied  out  of  its  proper  order  A  fund 
in  the  administration  of  assets,  the  persons  who  would  ontsorder 
have  been  entitled  to  the  fund  may  claim  for  the  amount  |*  ^^^^^ 

*'  to  be  re- 

80  applied   against  the  fund,  which  ought  to  have  been  oouped. 
applied  in  priority  to  their  own.     See  ToTnia  v.  jRoch,  2 
Coll.  490 ;  In  re  Mower^a  Trusts,  8  Eq.  110. 

Thus,  legatees  may  stand  against  descended  realty  or  Marshal- 
against  realty  charged  with  debts,  if  the  personalty  has  t^^i^. 
been  exhausted  in  payment  of  debts.    Foster  v.  Cook,  3  ^jf^^  ^r 
B.   C.  C.  347 ;  Paterson  v.  ScoU,  1  D.  M.  &  G.  531 ;  ^eviaeee 
Richard  v.  Barrett,  3  K  &  J.  289.  with  debts. 

So,  too,  a  general  pecuniary  legatee  is  entitled  to  stand  Between 
against  the  mortgaged  land  in  the  place  of  a  mortgagee  a^ddevisee 
who  has  exhausted  the  personal  estate  in  payment  of  the  ^^"^'^" 
mortgage.    Forrester  v.  Leigh,  Amb.  172 ;  Wythe  v.  Hen-  landa. 
niker,  2  M.  &  K.  635;  Binns  v.  Nichols,  L.  R  2  Eq. 
256. 

Pecuniary  legatees  are,  however,  not  entitled  to  have  Between 
the   assets   marshalled  against  residuary  devisees,  where  and 
the  land  is  not  charged  with  debts.     Hensman  v.  Fryer,  ^l\^^ 
3  Ch.  420 ;  Collins  v.  Lewis,  8  Eq.  708 ;  Dugdale  v.  Dtbg- 
dale,  14  Eq.  234. 

Upon  similar  principles  it  has  been  held  that  legatees  Between 
are  entitled  to  stand  in  the  place  of  the  vendor  against  an  ami^devisee 
estate  purchased  by  the  testator  and  paid  for  after  his  ^^^  fo*^* 

ss  2 
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parchMA  death  out  of  the  general  personal  estate.  This  is  clear 
where  the  estate  has  descended  Sprovle  v.  Prior,  8  Sim, 
189. 

And  it  has  been  so  held  where  the  estate  is  devised. 

Birds  V.  Askey,  24  B.  618 ;  Lord  Lilford  v.  Powys  Kede, 

L.  R  1  Eq.  347.     Wythe  v.  Henniker,  2  M.  &  K.  635,  is 

contra;  see  Bam/wdl  v.  Iremonger,  1  Dr.  &  S.  255. 

Between        So,  too,  the  principle  of  marshalling  applies  between 

^^  and    l^&tees,  some  of  whose  legacies  are  charged  upon  realty 

^thout^a  ^j  others  not.    ffavh/  v.  B(}bertB,  AmbL  127;  2  Coll.  512; 

wiaty.       Dick.  104. 

But  this  is  not  the  case  if  the  didm  against  one  of  the 
funds  fails ;  if,  for  instance,  where  the  legacy  is  charged  on 
land,  the  legatee  dies  before  the  time  of  payment  Prou^e 
V.  Abingdon,  1  Atk.  482 ;  Pearce  v.  Loman,  3  Ves.  135. 

Of  course  persons  whose  fund  has  been  applied  in  its 
proper  order  have  no  right  to  stand   in  the  place  of  a 
creditor  against  a  fund  not  applicable  till  after  their  own. 
Dowglas  v.  Cooksey,  I.  R  2  Eq.  311. 
II.  Marshalling  in  the  case  of  charities : 
Aflsets  not      When  pure  and  impure  personalty  is  given  to  charity, 
La&vourof  ^^®  Court  will  not  marshal  the  assets  so  as  to  cast  the 
charities,    debts  on  the  impure  personalty,  unless  an  intention  can 
be  gathered  from  the  will  that  the  assets  are  to  be  mar- 
shalled.    Oaskin  v.  Rogers,  L.  R  2  Eq.  284;  Wigg  v. 
NichoU,  14  Eq.  92. 

In  the  absence  of  such  an  intention  the  charitable  lega- 
cies will  abate  in  the  proportion  of  the  pure  to  the  impure 
personalty,  the  value  being  taken  as  at  the  time  of  the 
testator's  death.      Calvert  v.  Armitage,  2  N.  R  60 ;  Luck- 
craft  V.  Pridham,  48  L.  J.  Ch.  636,  639. 
Direction       A  direction  that  the  charities  are  to  be  paid  out  of  pure 
UeB  are^to  Personalty  will  give  them  priority  over  other  legatees  as 
he  paid  out  regards  the  pure   personalty,  but  will   not  release  the 
personalty,  pure  personalty  from  bearing  its  proportion  of  the  debts. 
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Robinaon  v.  Oddard,  3  De  G.  &  Sm.  499 ;  3  Mac.  &  G. 
735 ;  Tempest  v.  Tempest,  2  K.  &  J.  635 ;  7  D.  M.  &  G. 
470 ;  Beavmont  v.  Oliveira,  6  Eq.  534 ;  4  CL  309 ;  Lewis 
V.  Boetefeur,  38  L.  T.  K  S.  93 ;  see,  however,  Nickisson  v. 
CockiM,  3  D.  J.  &  S.  622. 

But  a  gift  of  residue  to  charity  with  a  direction  that  the  Direction 
residue  so  given  is  to  consist  of  pure  personalty,  following  ^^^  ^^ 
a  provision  for  payment  of  debts  out  of  realty  and  out  of  *^^**"*y 
residuary  personalty  only  so  far  as  the  realty  will  not  ex-  aat  of  pure 
tend,  throws  the  debts  on  the  impure  personalty  in  default 
of  realty.     WiUs  v.  Bov/me,  16  Eq.  487. 

The  same  is  the  effect  of  a  direction  to  reserve  the  pure 
personalty  for  charities.    MUes  v.  Harrison,  9  Ch.  316. 

A  gift  to  a  charity  of  such  part  of  the  testator's  personal  Personalty 
estate  as  he  can  so  bequeath  is  specific  and  throws  the  §fi^?®" 
debts  on  assets  applicable  in  priority  to  specific  legacies. 
Shepheard  v.  Beetham,  6  Ch.  D.  597. 

If  the  testator  exonerates  the  pure  personalty  from  debts 
it  must  nevertheless  bear  its  share  of  the  costs  of  ad- 
ministration if  they  are  not  provided  for.  In  re  Fitz- 
gerald ;  Adolph  V.  Dclman,  26  W.  R  53. 

Charge  of  Debts. 

I.  What  debts  it  includes : 

A  direction  to  pay  debts  includes  all  the  legal  debts  of  Charp 
the  testator  subsisting  at  his  death,  but  not  debts  barred  includes 
by  statute.    Burke  v.  Jones,  2  V.  &  B.  275 ;  Maaywdi  v.  ^^^ 
Maxwell,  L.  R  4  H.  L.  506 ;  see  Ha/wkins  v.  Hawkins,  13  **»«  death. 
Ch.  D.  470. 

A  trust  for  payment  of   debts  will  not  prevent  the  Trust  to 
statute  from  continuing  to  run.    Scott  v.  Jones,  4  CL  &  F. 
382. 

Possibly,  a  direction  to  pay  specific  debts  barred  by 
statute  would  revive  them.    See  Clinton  v.  Brophy,  10 
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Ir.  Eq.  139;  In  re  Bermingham,  I.  R  4  Eq.  187;  In  rt 

WamocK8  Estate,  L  R  11  Eq.  212. 
Damages        A  charge  of  debts  will  indade  damages  accmed  after 
alter  the     the  testator's  death  on  an  equitable  liability  to  indemnify 
^^^^        and  damages  recovered  in  respect  of  a  covenant  broken 

after  the  testator's  death.     WiUsan  v.  Leonard,  3  6.  373 ; 

Morae  v.  Tucker,  6  Ha.  79. 
Debts  due       And  though  there  may  be  words  limiting  the  debts  to  a 
cular  time,  particular  class  of  debts,  such  as  debts  due  at  a  particalar 

period  of  the  testator's  life,  the  Court  will  lean  to  the  wider 

construction,  so  as  to  include  all  the  debts.     Bridgrnan  v. 

Dove,  2  Atk.  201;  Dormay  v.  Borradaile,  10  R  263; 

Bermingham  v.  Burke,  2  J.  &  Lat  699. 
Direction       A  direction  to  pay  the  debts  of  another  person  includes 

to  IMkV 

debts  of     the  debts  subsisting  at  his  death,  but  not  debts  barred  by 
•"*^**"     statute.     (yCormor  v.  Hadam,  5  H.  L.  170;  see,  too, 

Martin  v.  Smith,  3  L.  R  Ir.  417 ;  5  ii.  266. 

DireHion        But  a  direction  to  deduct  from  the  share  of  a  legatee 

debts  due   the  debts  due  from  him  to  other  legatees  will  include 

imtM.      <l^bts  barred  by  statute,  where  the  testator's  intention 

is,  that  the   debts  in  question  should  be  treated  as  if 

they  were  advances  made  by  himself.     Poole  v.  Poole, 

7  Ch.  17. 

So  where  a  share  of  residue  is  given  to  a  person  and  a 
debt  due  from  him  is  directed  to  be  deducted,  the  whole 
debt  and  not  merely  what  can  legally  be  recovered  is  to 
be  deducted.    Matthews  v.  Keble,  4  Eq.  467 ;  3  CL  691. 

II.  Upon  what  property  a  charge  of  debts  and  legacies 

attaches : 

Chai^  of       A  charge  of  debts  and  legacies  on  all  the  property  of  the 

legacieT     tcstator  chargos  them  on  specifically  devised  real  estate. 

^IJj^Jf  ^  Maskdl  v.  Warrington,  3  D.  J.  &  S.  338 ;  Mannox  v. 

devisees.     Greener,  14  Eq.  456 ;  see  Earl  of  PortarUngton  v.  Darner, 

4  D.  J.  &  S.  161. 

A  charge  of  debts  and  legacies  by  the  will  would  not 
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affect  lands  specifically  devised  by  a  codiciL     Quain  v. 
Harvey,  5  L.  R  Ir.  622 ;  Wheeler  v.  Claydon,  16  B.  169. 

A  general  charge  of  legacies  merely  will  not  be  extended  Charge  of 
to  lands  specifically  devised,  but  will  be  confined  to  re-  only  is  oon- 
siduary  lands.    Spong  v.  Spong,  1  Y.  &  J.  300 ;  3  BL  N.  residuary 
S.  84;  1  D.  &  CL  365 ;  Cov/ron  v.  Conron,  7  H.  L.  168;^*^ 
Campbell  v.  iTConaghy,  I.  E.  6  Eq.  20. 

It  seems  indifferent  whether  the  lands  specifically  given 
are  expressly  subject  to  certain  other  charges  or  not.     /6. 

III.  How  a  charge  of  debts  is  created : 

It  seems  a  gift  of  a  rent-charge  without  more  would  Devise  of 

a  rent- 
effect  a  charge   on  all   the  testator's  lands.     Ex  parte  chBr^ 

McDowaU,  5  Jur.  N.  S.  553. 

A  charge  of  debts  upon  realty  "  in  case  the  personal  Charge  on 
estate  should  be  insufficient  for  their  payment "  is  in  effect  case  the 
a  general  charge  of  debts,  as  the  additional  words  only  ex-  5^d  be^ 
press  what  would  be  implied  without  them,     Greetham  v.  ^^^'  , 

Colton,  34  B.  615.  '^^'^  ! 

The  time  for  ascertaining  whether  the  personalty  is  When 

rt*   .  T/»     -I  sufficiency 

sufficient  is  the  death  of  the  testator.    If  the  personal  ascer- 
estate  becomes  insufficient  through  the  fault  of  the  execu- 
tors, the  chaige  will  not  take  effect  unless  the  defaulting 
executors  are  also    devisees  of   the    land.     Hurrible  v.  I 

Hvmhle,  2  Jur.  696 ;  Howard  v.  Cluiffers,  2  Dr.  &  Sm.  | 

236 ;  Richardson  v.  Morton,  13  Eq.  123. 

1.  Qeneral  direction  to  pay  debts : 

It  is  now  clearly  settled  that  a  general  direction  to  pay  General  di- 
debts  charges  them  upon  real  estate  devised  by  the  will,  pay  debts 
Cliffiyrd  v.  Lewis,  6  Mad.  33 ;  BaU  v.  Harris,  8  Sim.  485 ;  ""^^ 
4  M.  &  Cr.  264 ;  Shaw  v.  Borrer,  1  Kee.  559 ;  Harding  v. 
Grady,  1  D.  &  War.  430 ;  Elliot  v.  Mordgomery,  I.  R.  7 
Eq.  214. 

Whether  real  estate  would  be  charged  by  such  a  direc-  whether 
tion  where  the  will  only  attempts  to  dispose  of  personalty  ^^  d^o^nd 
seems  doubtful    The  remarks  of  Sir  R  P.  Arden,  in^^^^^^^^e 

charged. 
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Shallcrasa  v.  FiTiden,  3  Yes.  739,  probably  only  contem- 
plate a  case  of  lapse. 
8ubM-  A  subsequent  express  charge  of  particular  debts  upon 

ezpreM  Certain  estates  or  upon  all  the  real  estate,  will  not  OTer- 
^J2S^     rule  the  general  direction.     Taylor  v.  Taylor,  6  Sim.  246 ; 

^cuUr  ^^^^"^^  ^-  TJu/mpstm,  4  D.  &  War.  303.    D<mod  v.  Lady 

ertatei.  Torringtou,  2  M.  &  K  600,  is  overruled. 

8abae-  Nor  will  a  Subsequent  express  charge  of  all  the  debts 

chA^e  of  upon  the  personalty.  Price  v.  Norths  1  PL  85 ;  Graves 
^^tj.  ^-  G^«^«»>  8  Sim.  43 ;  HarOand  v.  MurreU,  27  B.  204. 

Subue-  But  a  subsequent  express  charge  of  all  the  debts  upon 

ch^e  of  particular  portions  of  the  realty  would,  it  seems,  oTerrule 

fcUdebtB  jjjQ  general  direction.    Palmer  v.  Graves,  1  Kee-  545. 

npon  pot-  ....  . 

tioiM  of      This  distinction  reconciles  the  case  with  those  previoudy 

cited ;  but  qiiCBre,  whether  it  is  substantial. 
Exception      So,  too,  if  certain  real  estate  is  expressly  excepted  out  of 
real  esute  &  Subsequent  charge  of  debts  upon  a  portion  of  the  reidty, 
•ub»^^  uent  ^^^  general  direction  is  controlled.     Thomas  v.  Britnell, 
<**«¥o-       2  Ves.  sen.  313. 

Ezpren  Of  course  an  express  charge  of  debts  on  real  and  per- 
oontroiied  Boual  cstato  is  uot  controUed  by  subsequent  partial  charges. 
^^r^ai    Wrigleyv.Sykes,  21  B.SS7. 

2.  Direction  to  executors  to  pay  debts : 
Direction       a.  Again,  if  the  executor  is  directed  to  pay  the  debts, 
tors  to  pay  they  are  not  charged  upon  the  real  estate  unless  real  estate 
not*chM«e  ^^  expressly  devised  to  him.    Keeling  v.  Brown^  6  Ves. 
"»i*y        359 :  P(melL  v.  Robins,  7  Ves.  209 ;  Cook  v.  Dawson,  29 

where  no  —         •        — 

land  is       B.  123 ;  3  D.  F.  &  J.  127. 

thraa!  -A.  direction  to  an  executor  to  pay  debts,  followed  by  a 

devise  to  another  person  introduced  by  the  word  ''then," 

will  not  charge  the  land.    Brydges  y.  Landen,  3  Russ. 

346,  71. ;  3  Ves.  560 ;  WiUan  v.  Lancaster,  3  Russ.  108. 
But  if  the  real  estate  is  devised  "subject  as  aforesaid," 

it  is  charged.    Dowling  v.  Hudson^  17  B.  248. 
Land  do-        6.  If  land  is  devised  to  the  executors,  whether  in  trust 
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or  not,  it  is  charged  with  debts.  Barker  v.  Duke  of  Devon-  viaed  tothe 
ahire,  3  Mer.  310;  HenveU  v.   Whitaker,  3  Buss.  343 ;  ib  charged. 
Dormay  v.  BorradaUe,  10  B.  263 ;  Eartland  v.  MurreU, 
27  R  204 ;  Bentley  v.  Rohvnson,  10  Ir.  CL  293 ;  see  In 
re  Bailey,  12  Ch.  D.  268. 

So  legacies  directed  to  be  paid  by  the  executor  will  be  Whether 
a  charge  on  land  specifically  devised  to  him.    -4foocAj  v.  y^^idby 
Sparhawk,  2  Vem.  228 ;  1  Eq.  Ca.  Ab.  198,  pi.  4 ;  Preston  ^^^l^^' 
V.  Preston,  2  Jur.  N.  S.  1040 ;  GaUvmore  v.  QUI,  2  Sm.  &  charge  on 

land  spe- 

G.  158;  4  W.  R.  773.    The  point  is,  however,  not  freedficaily 
from  doubt :  see  Parker  v.  Fearrdey,  2  S.  &  St.  592 ;  Cross  ^^ 
V.  Kennington,  9  B.  150  ;  10  Jur.  343 ;  15  L.  J.  Ch.  167. 

It  makes  no  difference  apparently  that  the  devise  is  of  Where  the 
an  estate  ttiil  or  of  an  estate  tail  for  life.     Clowdaley  v.  fonUfe^or 
Pelham,  1  Vern.  411;  1  Eq.  Ab.  198,  pi.  2;  HannsY.^^' 
Watkins,  Kay,  438;   Cook  v.  Dawson,  29  B.  123;   see 
Finch  V.  HaUeraley,  3  Buss.  345,  n, ;  Doe  d.  Ashby  v. 
Baines,  2  C.  M.  &  R  23. 

On  the  other  hand,  if  land  is  devised  only  to  one  of  Devisee  to 
several  executors  or  unequal  interests  are  devised  to  them,  ^twiuSy. 
the  land  is  not  charged.     Warren  v.  Davies,  2  M.  &  K.  49; 
Symons  v.  James,  2  Y.  &  C.  C.  301 ;  Wasse  v.  Helsington, 
3  M.  &  K.  495 ;  Bailey  v.  Bailey,  12  Ch.  D.  268. 

A  gift  of  real  and  personal  estate  after  payment  of  debts  Gift  after 
charges  both.      WUhers  v.  Kennedy,  2  M.  &  K.  607 ;  KbS! 
Moores  v.  Whittle,  22  L.  J.  Ch.  207. 

3.  When  debts  are  directed  to  be  paid,  and  there  is  a  Rtde  in 
gift  of  the  residue  of  the  real  and  personal  estate  together,  Browne.*' 
the  legacies  and  debts  are  charged  upon  the  entire  residue 
OreviUe  v.  Browne,  7  H.  L.  689 ;  Oainsford  v.  Dv/rm,  17 
Eq.  405 ;  In  re  Bailey,  12  Ch.  D.  268,  274, 

The  charge  extends  to  real  estate  which  is  enumerated 
in  the  residuary  devise.  Thorman  v.  Hilhouse,  7  W.  R. 
332 ;  5  Jur.  N.  S.  563 ;  Bray  v.  Stevens,  12  Ch.  D.  162 ; 
see  CastU  v.  QilUU,  16  Eq.  530. 
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The  rule  applies  whether  the  residuary  gift  follows  or 
precedes  the  gift  of  legaciea  Elliott  v.  Deardey,  16 
Ch.  D.  322. 

It  is  immaterial  whether  interests  in  land  have  been 
already  given  by  the  will  or  not.  Bench  v.  Biles,  4  Mad. 
187 ;  Francis  v.  Clemow,  Kay,  435 ;  Wheeler  v.  HoweU^ 
3  K.  &  J.  1.98. 

The  fact  that  the  executors  are  directed  to  pay  debts 
and  legacies,  the  residuary  realty  and  personalty  being 
devised  to  other  persons,  will  not  exclude  the  rule.  In  re 
Brooke ;  Brooke  v.  Rooke,  3  CL  D.  630. 

Gift  mtiat       "^^  ^^^®  ^^^  ^^^  ^PP^J  where  the  gift  is  not  of  the 
be  of         "residue"  of  the  real  and  personal  estate.    Symons  v. 

residue.  *■  ** 

James,  2  Y.  &  C.  C.  301. 
Penonalty      Where  the  whole  personal  estate  is  disposed  of  in  certain 
^rSn''     proportions,  the  sums  so  given  out  of  the  personalty  will 
shareB.       not  be  charged  on  the  realty  by  a  residuary  gift     Oyetf  v. 

WiUiams,  2  J.  &  H.  429. 
4.  Charge  upon  income  or  corpus : 
Power  to        It  would  Seem  that  a  power  to  raise  money  out  of  the 
rente  uid    I'Gi^ts  and  profits  would  naturally  mean  out  of  the  annual 
^r^debte   ^^^^  ^^^  profits,  but  the  cases  show  that  a  power  to  raise 
or  legacies,  a  lump  sum  out  of  rents  and  profits  will  authorise  a  sale. 

See  BooUe  v.  Blundell,  1  Mer.  233,  per  Lord  Eldon;  Baines 

V.  Dixon,  1  Ves.  sen.  42. 

This  is  dear  at  any  rate  where  the  object  is  to  pay  debts 

or  legacies.    Lvngon  v.  Foley,  2  Ch.  Ca.  205 ;  Anon.  1 

Vem.  104 ;  Berry  v.  Askham,  2  Vem.  26 ;  Metcalfe  v. 

Hutchinson,  1  Ch. D.  591 ;  Lord  Londeshorough-^.  Somer- 

vUle,  19  B.  295. 
Money  Or,  if  the  money  is  to  be  raised  within  a  given  time,  and 

^tUn^     the  annual  rents  would  be  insufficient  to  raise  the  money 
given  time,  within  that  time.    Sheldon  v.  Dormer,  2  Venu  310 ;  War- 
burton  V.  Warburton,  ib.  420 ;  Oihson  v.  Lord  Montfort, 

1  Ves.  sen.  491. 
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Portions,  it  would  seem^  are  on  the  same  footing  as  Portaona. 
debts,  as  it  is  to  be  presumed  that  they  are  to  be  paid 
within  a  limited  time.     Trafford  v.  Aahton,  1  P.  Wms. 
415 ;  Stamkope  v.  Thacker,  Prec.  Ch.  435. 

Similarly,  if  a  gross  sum  payable  out  of  rents  and  profits  Groes  sum 
is  payable  at  once,  it  may  be  raised  by  sale.    AUan  v.  once. 
Backhouse,  2  V.  &  B.  65 ;  Jac.  631. 

But  if  the  testator  treats  the  rents  and  profits  as  appli-  When  the 

it       .  .  1  annual 

cable  for  some  time  for  the  purpose  of  raising  the  money,  rents  only 
and  gives  the  whole  lands  from  and  after  raising  the  money,  ^\^^  ' 
the  power  will  be  limited  to  the  annual  rents  and  profits. 
Small  V.  TFi'Wgf,  5  B.  P.  C.  68 ;  see  Harper  v.  Mumday,  7 
D.  M.  &;  G.  869 ;  Heneage  v.  Lord  Andover,  3  Y.  &  J.  360; 
Lord  Lovat  v.  Duchess  of  Leeds,  10  W.  R.  898. 

Where  a  jointure  was  charged  upon  lands  devised  to 
several  devisees  and  the  income  of  a  portion  was  fluctuat- 
ing, the  jointiu^  was  apportioned  between  the  devisees  in 
proportion  to  the  actual  income  received  in  each  year. 
Ley  v.  Ley,  6  Eq.  174. 

In  the  case  of  fines  for  renewal  of  leaseholds  given  for  Fines  for 

,  ,  renewing 

life  With  remainders,  the  Court  will,  as  a  rule,  apportion  the  leaseholds 
fine  between  tenant  for  life  and  remainderman,  according  TOmsdon. 
to  their  enjoyment,  though  it  may  be  directed  to  be  raised 
out  of  the  *'  rents  and  profits,  or  by  mortgage."  Greenwood 
V.  Evans,  4  B.  44 ;  Jones  v.  Jones,  5  Ha.  440 ;  Reeves  v. 
Cresvnck,  8  Y.  &  C.  Ex.  715 ;  Lewin  on  Trusts,  p.  323 ; 
Avndie  v.  Harcourt,  28  B.  313. 

But  if  the  fine  is  to  be  paid  out  of  the  *'  annual  rents,*' 
it  must  be  borne  entirely  by  the  tenant  for  life.  SoUey  v. 
Wood,  29  B.  482. 

It  is  often  ^  question  of  some  difficulty  whether  an  Whether 
annuity  is  payable  out  of  the  corpus  or  only  out  of  the  I^^y^ie 
income  of  a  fund  set  aside  for  its  payment.  ?^*  ^^ 

^  •'  income  or 

a.  If  the  annuity  is  plainly  charged  upon  the  corpus  it  corpus, 
is  of  course  liable  to  make  good  arreara.     Picard  v.  charge  on 

corpus. 
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Mitchell,  14  B.  103;  Howarih  v.  BothweU,  30  R  516; 
Stamper  v.  Pickering,  9  Sim.  176 ;  Wroughton  v.  Cotqu- 
houn,  1  De  G.  &  Sm.  36,  357;  Hickman  v.  UpsaU,  2 
Giff.  124;  Gordon  v.  Boioden,  6  Mai  342 ;  Swallow  v. 
Swallow,  1  B.  432,  n.;  Torre  v.  Browne,  5  H.  L.  555; 
Haynea  v.  Haynea,  3  D.  M.  &  G.  590;  Lazonby  v.  J8aw- 
«m,  4  D.  M.  &  G.  556;  Upton  v.  Vann^,  1  Dr.  &  Sm. 
594;  Hcnion  v.  jHoK,  17  Eq.  437;  Pearson  v.  HeUiweU, 
18  Eq.  411. 
Direction  6.  And  if  there  is  a  clear  gift  of  an  aimiiity,  a  directioxi 
a  fmid  ^  ^^  ^*  ^  iyxmSi  apart  to  secure  it  which  is  to  fall  into  the 
faulnto  ^  ^^^^^^  upon  the  death  of  the  annuitant,  does  not  disen- 
thereiidue.  title  the  annuitant  to  have  arrears  made  up  out  of  corpus, 
since  the  direction  is  merely  a  means  to  the  end.  The 
question  is  then  merely  between  the  annuitant  and  the 
residuary  legatee.  Bright  v.  Larcher,  3  De  G.  &  J.  148; 
Daviea  v.  WaUier,  1  S.  &  St  463;  May  v.  BenneU,  1 
Russ.  370 ;  Miner  v.  Baldwin,  1  Sm.  &  G.  522 ;  Wright 
V.  CaUender,  2  D.  M.  &  G.  652 ;  Groly  v.  Wdd,  3  D.  M. 
&  G.  993  ;  Ingleman  v.  Worthin^on,  1  Jur.  N.  S.  1062 ; 
MUls  V.  Drewitt,  20  B.  632 ;  Perkins  v.  Cooke,  2  J.  &  H. 
393;  Anderson  v.  Anderson,  33  B.  223;  Magill  v. 
Murphy,  1  L.  R  Jr.  196;  Carmichael  v.  (he,  5  App.  C. 
588. 

It  makes  no  difference  that  the  fund  if  directed  to  fall 
into  the  residue  after  the  death  of  the  annuitant  may  go 
to  persons  other  than  the  residuary  legatees.  Wright  v. 
CaUender,  supra. 

In  these  cases  the  direction  to  set  apart  a  fund,  in 

fact  amounts  to  a  charge  upon  the  corpus. 

DiKotdon        c  But  if  there  is  a  direction  to  set  apart  a  sum  of 

Jj^i^*^^  money  in  order  to  pay  an  annuity  out  of  the  dividend 

pay  an  an-  ^j^j^  ^^  orift  over,  the  annuitant  is  not  entitled  to  come 

nuity  out  ° 

of  the  divi-  upon  the  corpus  and  it  is  a  simple  case  of  tenant  for  life 
gift  over,    and  remainderman.    A.-O.  v.  Povlden,  3  Ha.  555;  Baker 
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V.  Baker,  6  H.  L.  616;  Hindle  v.  Taylor,  20  B.  109; 
Miller  v.  Hvddleston,  17  Sim.  71;  3  Mac.  &  G.  513; 
MicheU  v.  Wilton,  23  W.  R.  789. 

d.  When,  however,  the  annuity  is  charged  upon  the  Annuity 
income  of  the  whole  estate  there  is  more  difficulty.    If  the  ^^^^^^^ 
capital  is  given  over  "  subject  to  "  or  "  after  payment "  of  "^co^e  of 
the  annuities  the  corpus  is  liable.    PhiUips  v.  Outteridge,  estate. 
11  W.  R.  12;  8  Jur.  N.  S.  1196;  32  L  J.  Ch.  1 ;  4  De  G. 

&  J.  631;  Stamper  v.  Pickering,  8  Sim.  176;  Playfair 
V.  Cooper,  17  B.  187 ;  ^x  parte  Wilkvnson,  3  De  G.  &  S. 
633;  Perkma  v.  Cooke,  2  J.  &  H.  393;  Re  TyndaU,  7 
Ir.  Ch.  181;  Percy  v.  Percy,  35  B.  295;  Carter  v.  Salt, 
L  R.  1  Eq.  97;  Bell  v.  Bdl,  I.  R  6  Eq.  239;  Birch  v. 
Sherratt,  4  Eq.  58;  2  Ch.  644;  In  re  Mason;  Mason  v. 
Bobinson,  8  Ch.  D.  411. 

e.  But  if  there  is  anything  to  show  that  the  corpus  is  Corpus 
looked  upon  as  entire  after  the  annuitant's  death ;  if,  for  remaining 
instance,  it  is  given  over  immediately  upon  the  death  of*^**^**. 
the  annuitant,  or  the  trust  then  comes  to  an  end,  or  it  is  tant's 
then  directed  to  be  sold,  or  if  the  corpus  is  devised  in 

strict  settlement,  it  is  not  liable  to  make  good  arrears. 
Foster  v.  Smith,  1  Ph.  629;  Addecott  v.  Addecott,  29  B. 
460;  Re  Kelly,  9  Ir.  Ch.  103;  Forbes  v.  Richardson, 
11  Ha.  354;  TarboUom  v.  Earle,  11  W.  R  680;  Darbon 
V.  Richards,  14  Sim.  537;  Earle  v.  BeUingluim  (No.  1), 
24  B.  446 ;  Sheppard  v.  Sheppard,  32  B.  194 ;  Taylor  v. 
Taylor,  17  Eq.  324. 

And  if  it  is  clear  that  the  annuity  is  to  be  paid  only  out  Gift  of 
of  the  income  of  each  year,  by  a  gift,  for  instance,  of  the  J^^^'  ^f 
surplus  income  of  each  year  as  it  accrues  to  others,  the  ^^^  y®""- 
corpus  is  d  fortiori  not  liable.      Stelfox  v.  Sngden,  John. 
234 ;   Darbon  v.  Richards,  14  Sim.  537 ;  Sheppard  v. 
Sheppard,  32  B.  194. 

/.  In  some  cases. the  further  question   arises  whether,  When  an 

,  -  .  1         -1  J  •    annuity  is 

supposmg  the  annuity  not  to  be  charged  upon  corpus,  it  a  oontinu- 
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ing  charge  ig  a  continuing  charge  on  the  rents  and  profits,  so  that 

on  tlie 

annual       arrears  will  have  to  be  made  up  out  of  surplus  income 
^^  during  the  annuitant's  life,  and  even  after  his  death ;  and 

if  there  is  nothing  to  show  that  the  annuity  was  to  be 
confined  to  the  income  of  each  year,  as  in  Stdfox  v 
Sugden,  or  that  it  was  to  determine  immediately  on  the 
annuitant's  death,  as  in  Foster  v.  Smith,  1  Ph.  629;  Earle 
V.  BeUingham,  24  B.  445,  arrears  will  be  a  continuing 
charge  during  the  annuitant's  life  and  after  his  death. 
Forbes  v.  Richardson,  11  Ha,  354;  Phillips  v.  PhiUips, 
8  B.  198;  PhiUips  Y,  Gutteridge,  3  D.  J.  &  a  332;  Taylar 
V.  Taylor,  17  Eq.  324;  Booth  v.  GovZton,  5  CL  684;  Salvin 
V.  Weston,  14  W.  R.  757. 


Exoneration  of  Personalty. 

I.  By  express  words : 
Exonera-        The  personal  estate  is  the  primary  fund  for  payment 
express      of  debts,  but  it  may  be  exonerated   by  express  words, 
'^°'^-       Morrow  v.  Bush,  1  Cox,  185;  Young  v.  Young,  26  B. 

522;  Dawes  v.  Scott,  5  Russ.  32;  Forrest  v.  Prescott,  10 

Eq.  545. 
Gift  over        A  direction  not  to  pay  debts  out  of  a  specific  fiind  of 
IB  not    ^  personalty  is   effectual  without  a  gift  over  of  the  fund, 
necessary,  though  the  fund  may  not  be  specifically  disposed  of,  but 

falls  into  the  residue.    Coventry  v.  Coventry,  2  Dr.  &  S. 

470. 

When  the  personalty  is  given  exonerated  from  debts,  it 

is  not  applicable  to  their  payment  till  everything  else  is 

exhausted.    Morrow  v«  Bush,  1  Cox,  185;  Young  v.  Young, 

26  B.  522. 

On  the  other  hand,  if  land  is  given  in  exoneration  of 

the  personalty,  the  personalty  is  primarily  liable  if  the 

land  so  given  is  insufficient    ColvUe  v.  Middleton,  3  B.  570. 


EXONERATION   OF    PERSONALTY.  639 

Similarly  as  between  land  and  residue,  both  given 
exempt  from  debts,  the  residue  is  primarily  liable  on 
failure  of  other  funds.  Lord  Brooke  v.  Earl  of  Warvdcky 
1  H.  &  T.  142. 

And  personalty  disposed  of  exempt  from  debts  is  ex-  Whether 
empted  only  for  the  purposes  of  that  disposition  and  not  exonerat^ 
in  favour  of  next  of  kin.     Waririg  v.  Ward,  5  Ves.  676;  i^ted*  i^" 
Dacre  v.  Patrickaon,  1  Dr.  &  S.  186.  favour  of 

If,  however,  it  is  exempted  from  debts  and  no  disposi-  idn. 
tion  is  made,  it  is  exempted  for  all  purposes.     MUnes  v. 
Slater,  8  Vea  305 ;  1  Dr.  &  S.  186.    See  Noel  v.  Nod, 
12  Pr.  214. 

II.  Exoneration  on  the  general  context : 

1.  In  the  absence  of  express  words  exonerating  the 
personalty  from  the  payment  of  debts  it  is  primarily 
liable,  though  other  funds  may  be  provided. 

Thus,  neither  a  charge  of  debts  on  the  realty,  or  on  a  What  wiU 
specific  portion,  nor  a  devise  upon  trust  for  sale  for  pay-  rote^UiT^' 
ment  of  debts,  wiU  exonerate  the  personalty.     White  v.  P««onalty. 
White,  2  Vem.  43;  Walker  v.  Hardwick,  1  M.  &  K.  396; 
Ouaeley  v.  ATiatruth^r,  10  B.  453;  Quennell  v.  Turner,  13 
B.  240;  Hancox  v.  Abbey,  11  Ves.  186;  Gollia  v.  Robins, 

1  De  a  &  S.  131. 

2.  Whether  a  devise  upon  condition  of  paying  the  Devise  on 
testator's    debts  will    exonerate    the    personalty  seems  Spayl^ 
doubtfuL    The  better  opinion  seems  to  be  that  it  will*^®^*^ 
not.    Bridgman  v.  Dove,  3  Atk.  201 ;  Meade  v.  Hide, 

2  Vem.  120;  and  WeWy  v.  RockcUffe,  1  R.  &  K  571; 
Henry  v.  Henry,  I.  R.  6  Eq.  286. 

But  in  a  case  not  within  Locke  King's  Act,  a  devise  of  Gift  of  a 
mortgaged  lands  to  A.,  he  paying  the  mortgage,  with  a  ^^era- 
subsequent  gift  of  a  sum  in  exoneration  of  the  mortgage,  *^°^<>^  * 

1  o  o  o  '  mortgage 

entitles  the  devisee  to  that  sum  and  no  more.     Lockhart  directed  to 
V.  Hardy^  9  B.  3797  devisee. 

3.  An  express  charge  of  certain  debts  upon  the  per-  Express 
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charge  of    sonalty  does  not  exonerate  it  jfrom  its  primary  liability 

certain 

debts  on  to  the  Other  debts.  Brydges  v.  PhUhpa,  6  Ves.  567; 
personalty.  ^^^^  ^  Brickwood,  9  Ves.  447. 

Gift  of  4.  A  gift  of  realty  and  personalty  together  on  trust  to 

^^JJ^  pay  debts  will  not  exonerate  the  personalty  from  being 
*o««*'^«'  primarily  liable.  Boughton  v.  Baugkton,  1  H.  L.  406 ; 
pay  debts.  Tmch  V.  Cheese,  6  D.  M.  &  G.  453. 

Gift  on  6.  But  if  the  realty  is  given  upon  trust  for  sale  and 

BeU  and  blended  with  the  personalty  upon  trust  to  pay  debts,  the 
pay  debts,  realty  and  personalty  are   liable  rateably.      Roberta  v. 

Walker,  I  R  &  M,  752 ;  Siocker  v.  Harbin,  3  B.  479  ; 

Salt  V.  Chattaway,  3  B.  676  ;  Dunk  v.  Fenner,  2  R.  &  M. 

557 ;  FourdHn  v.  Gowdey,  3  K  &  K.  383 ;  TaOock  v. 

Jenkins,  Kay,  654 ;  Bedford  v.  Bedford,  35  B.  584. 
Discretion      And  where  real  and  personal  estate  are  given  together^ 
to  seu'*^^  ^^^  *  discretionary  power  to  trustees  to  sell  as  often  as 
"*^'y-        they  should  think  fit,  legacies  directed  to  be  paid  out  of 

the  real  and  personal  estate  are  payable  pro  ratd,    AUan 

V.  OoU,  7  Ch.  439. 
Realty  to       So,  too,  if  realty  is  directed  to  be  converted  and  become 
f^r^^part*^  part  of  the  personal  estate.    Binght  v.  Larcher,  3  De  G. 
of  personal  ^  j^  148  .  Simmons  V.  Rose,  6  D.  M.  &  G.*411. 

estate. 

Payments  6.  Where  the  profits  and  income  of  real  and  personal 
^*  m  of  ®8^*^^®  ^^^  given  in  moieties  and  an  annuity  is  directed  to 
realty  and  be  paid  out  of  One  moiety,  it  will  be  payable  rateably  out 

personalty. 

of  the  profits  and  income  of  the  real  and  personal  estate. 
Falkner  v.  Grace,  9  Ha.  280. 

Where  profits  and  income  of  real  and  personal  estate 
are  to  be  accumulated  during  a  certain  time  for  the  pur- 
pose of  making  certain  payments,  and  the  surplus  of  the 
whole  property  is  given  together  to  the  same  persons, 
the  income  of  the  personalty  remains  primarily  liabla 
Bougkton  v.  Boughton,  1  H.  L.  4«06. 

But  if  there  is  no  disposition  of  the  surplus  and  large 
payments  are  directed  to  be  made  out  of  the  rents  and 
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income  of  the  realty  and  personalty,  so  that  it  appears  that 
the  testator  did  not  contemplate  a  surplus,  and  the  real 
estate  is  given  subject  to  the  payments,  the  realty  and 
personalty  are  rateably  liable.  Howard  v.  Dryland,  88 
L.  T.  N.  S.  24. 

An  annuity  charged  upon  land  with  powers  of  distress  Annni^ 
and     entry    is    primarily    payable    out    of    personalty,  hmd: 
Patching  v.  Bamett,  49  L.  J.  Ch.  665. 

7.  The  fact  that  a  mixed  fund  of  personalty  and  pro-  Charj^o 
ceeds  of  sale  of  realty  is  created,  which  is  charged  with  fnnd  does 
debts  and  legacies  under  the  rule  in  QreviUe  v.  Brown  or  ^^^^ 
by  a  general  direction  to  pay  debts,  will  not  exonerate  the  personalty, 
personalty  from  its  primary  liability  in  the  absence  of  a 
direction  to  pay  the  debts  and  legacies  out  of  the  mixed 

fund.  Luchcraft  v.  Pindham,  48  L.  J.  Ch.  636 ;  Wells  v. 
Row,  48  L.  J.  Ch.  476  ;  EllioU  v.  Learsley,  16  Ch.  D.  322. 

8.  A  charge  of  debts  funeral  and  testamentary  expenses  Charge  of 
on  the  realty,  which  latter  it  can  hardly  be  supposed  the  ^^^  ^^^ 
personalty  would  be  insufficient  to  meet,  will  nevertheless  ^^'^^•^T 

*^  •'  '  expenses 

not  exonerate  the  personalty.     Walker  v.  Jackson,  2  Atk.  on  realty. 
624  ;  Gray  v.  MinTuthorpe,  3  Ves.  103 ;  Hartley  v.  Hurle, 
5  Ves.  640 ;  see  Coote  v.  Ooote,  3  J.  &  Lat.  175. 

But  where  the  whole  personal  estate  is  given  not  as  a  Personal 

estate  spe* 

residue  but  specifically  and  the  realty  is  subject  to  all  cificaliy 
the  charges  to  which  the  personalty  would  be  liable,  the  ^^^^ 
personalty  is  exonerated;  if,  for  instance,  all  the  per- 
sonalty is  given  and  the  realty  is  charged  with  debts, 
funeral  expenses  and  costs  of  administration.  Greene 
v.  Greene,  4  Mad.  148;  Michell  v.  Michell,  5  Mad.  69; 
Blount  V.  Hipkins,  7  Sim.  43 ;  Gilbertson  v.  Gilbertson, 
34  B.  354. 

The  same  rule  applies  with  regard  to  legacies  where  the  ^^t" 
whole  personalty  is  given  and  legacies  are  charged  upon  land  where 

the  DeT' 

land.    Jones  v.  Bruce,  11  Sim.  221;  Lance  y,  Aglionby,  i^j^^\j  i^ 

27  B.  65.  spedficaUy 

^9  ^,  w  given. 

TT 
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And  where  the  personalty  is  specifically  given  and  a 
particular  estate  is  devised  upon  trust  to  pay  debts 
funeral  and  testamentary  expenses,  upon  failure  of  that 
estate  the  general  personalty  and  the  realty  are  liable 
pro  raid  to  make  up  the  deficiency.  Powell  v.  Riley,  12 
Eq.  175. 
Specific  The  fact,  however,  that  the  gift  of  all  the  personalty  is 

gift  of  per-  ,  .  ... 

aonalty  to  to  a  person  appointed  executor  is  a  strong  argument  against 
•n  ezecu-    ^j^^  exoneration  of  the  personalty.    Brummel  v.  Prothero, 
3  Ves.  Ill ;  Aldridge  v.  Lord  WaUscourt,  1  Ba.  &  Be. 
312. 

And  when  it  is  doubtful  whether  the  whole  personal 
estate  is  meant  to  be  given  specifically  or  only  as  a 
residue,  the  fact  that  funeral  and  testamentary  expenses 
are  not  charged  on  the  realty,  as  well  as  the  debts,  is  an 
argument  against  exoneration.  Collis  v.  Robins,  1  De  G. 
&  S.  131;  Ouadey  v.  Anstriither,  10  B.  453;  Bootle  v. 
BlnndeU,  1  Mer.  193;  19  Ves.  494;  see  Tower  v.  Lord 
Rous,  18  Ves.  138. 
Effect  of  9.  There  is  no  rule  to  the  effect  that  a  charge  of  par- 
particular  ticular  debts  upon  realty  makes  the  realty  the  primary 

reilaV     ^"^^  ^^^  ^^^^  ^^^^^'     QuenneU  v.  Tui-ner,  13  B.  240 ; 

Noel  V.  Loi*d  Henley,  7  Pr.  241 ;  Dan.  211 ;  see  Bickham 

V.  CmUwell,  3  M.  &  Cr.  763. 
HaneoKY,       The  cases  of  Hancox  v.  Abbey,  11  Ves.  179,  and  Evans 

Albey  and 

EvumMY,  V.  Cockeram,  1  Coll.  428,  only  establish,  that  where  a 
^'  debt  is  already  a  charge  upon  realty,  a  devise  of  lands 
including  the  mortgaged  land  in  trust  for  sale  and  pay- 
ment of  the  mortgaged  debt  or  a  peclaration  that  the 
mortgage  is  to  be  charged  upon  the  land,  must  mean  that 
it  is  to  be  a  primary  charge  on  the  land,  otherwise,  as  it 
is  already  a  charge  upon  realty,  the  words  would  have  no 
meaning. 

Hancox  v.  Abbey,  however,  probably  comes  better  under 
another  head,  see  pp.  639,  643. 
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Welby  V.  Rockdiffe,  1  R.  &  M.  571,  was  decided  on  the 
■ground  that  the  testator  had  imposed  the  condition  of 
paying  his  debts  upon  the  devisee ;  and  in  Clatterbicck  v. 
Clutterhucky  1  M.  &  K.  15,  there  was  a  gift  of  the  residue 
of  the  real  and  personal  estate  not  therein-before  other- 
wise disposed  of,  showing  that  the  only  land  given  was 
after  payment  of  the  sum  directed  to  be  raised  to  pay 
debts. 

The  cases  where  legacies  given  out  of  a  particular  fund  Diatinction 

between 

have  been  held  payable  out  of  that  fund  are  also  dis-  cases  of  ex- 
tinguishable.  The  question  in  those  cases  has  generally  andM)ecifio 
been,  not  whether  the  personalty  was  only  secondarily  P^^  ^\  . 

,  ,  .  interests  in 

liable,  but  whether  it  was  liable  at  all;  in  other  words,  land. 
whether  the  legacy  was  demonstrative  or  specific.     See, 
for  instance,  Dicken  v.  Edwards,  4  Ha.  273 ;  Besaant  v. 
Noble,  26  L.  J.  Ch.  236 ;  Fream  v.  Bowling,  20  B.  624 ; 
4  Eq.  145,  n, 

10.  Where,  however,  a  sum  is  directed  to  be  raised  out  Gift  of 
of  land  for  payment  of  debts  and  the  land  is  not  given  payment  of 
till  after  such  payment  or  only  the  residue  of  the  land  is  ^®^*"* 
given,  there  is  a  strong  argument  that  the  land  was  to  be 
the  primary  fund.     Hancox  v.  Abbey,  11  Yes.  179;  Hale 
V.  Cox,  3  B.  C.  C.  322 ;  see  Clutterbuck  v.  Clutterbuck, 
1   M.  &  K.  15;    Noel  v.  Nod,  12    Pr.    214;    Lord   St. 
Leonards's  Law  of  Property,  363,  365 ;  Ion  v.  A  shton,  28 
B.  379. 


Tenant  for  LiI'e  and  Remainderman. 

I.  Capital  and  income. 

1.  As  between  tenant  for  life  and  remainderman,  divi- 
dends declared  before  the  death  of  the  tenant  for  life, 
though  not  paid  till  afterwards,  belong  to  his  representa- 
tives.    Wright  v.  Tuckeit,  IJ.  &  H.  266. 

Dividends  on  shares  in  a  company  declared  after  the  Bividenda 

on  shares. 
T  T  2i 
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death   of  the  tenant  for  life,  though  earned  hefore  his 

death,  go  to  the  remainderman.     M<ichi7dey  v.  Bates,  31 

B.  280. 
Partner-         Qn  the  other  hand  partnership  profits  declared  for  a 
profita.       past  period  are  the  income  of  that  period.     Ihboison  v. 

Elam,  L.  R  1  Eq.  188 ;  Brovme  v.  Cdlina,  12  Eq.  586. 
Debu.  Debts  are  the  profits  of  the  period  when  they  are  got 

in.    Maclaren  v.  Stainton,  3  D.  F.  &  J.  202 ;  Edrrumdson 

V.  Crosthwaite,  34  B.  30. 

A  fund  created  for  the  protection  of  property  given  for 

life  is  capital.     Varlo  v.  Faden,  1  D.  P.  &  J.  211. 
Power  of        2.  When  there  is  a  power  vested  in  a  duly  constituted 
whether     authority  of  declaring  whether  profits  shall  be  added  to 
go^ts  are  ^j^pj^  ^^  distributed,  the  tenant  for  life  is  bound  by  the 
capital  or    authority.     Straker  v.  Wilsoii,  6  Ch.  503;  In  re-Ezekid 

income.  "^ 

Barton's  Tritst,  5  Eq.  238 ;  Bailing  v.  Aahburton,  16  W. 

R  452 ;  see  In  re  Cox's  firsts,  9  Ch.  D.  159. 
Boniues         3   yf\\\^  regard  to  bonuses,  it  seems  clear  that  bonuses 
capital      declared  out  of  capital  are  capital.    Paris  v.  Paris,  10 

Ves.  185;    WaUs  v.  Steere,  13  Ves,  363;   Brander  v. 

Brander,  14  Ves.  80. 
Bonoses         On   the   other  hand,  bonuses  declared  out  of  profits, 
pivfite.       whether  accumulated  profits  or  not,  are  income.     Barclay 

v.  Wainwright,  14  Ves.  66;  Price  v.  Anderson,  15  Sim. 

473  ;  Preston  v.  Melville,  16  Sim.  163;  Plurnhe  v.  Neild, 

8  W.  R.  337;  29  L.  J.  Ch.  618;  Dale  v.  Hayes,  19  W.  R. 

299 ;  In  re  Hopkins'  Trust,  18  Eq.  696 ;  see  Hollis  v. 

Allan,  14  W.  R.  980. 

But,  perhaps,  the  case  would  be  different  if  it  could  be 

shown  that  the  payment  being  out  of  accumulated  profits, 

such  profits   were   entirely  earned   before  the   testator's 

d'^ath.     See  Dale  v.  Hayes,  supra. 
Waste.  4   X  tenant  for  life  cannot  commit  waste  imless  ex- 

pressly made  unimpeachable  for  waste. 
Without        A    tenant    for    life    without    impeachment  of   waste, 
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voluntary  waste  excepted,  is  in  eflFect  only  excused  for^^P^*®^- 
permissive   waste.     Garth  v.  Cotton,   1   Ves.   524,  546 ;  waste. 
1  Dick.  183. 

But  the  exception  of  voluntary  waste  may  be  qualified 
80  as  in  eflfect  to  entitle  the  tenant  for  life  to  cut  timber. 
Vincent  v.  Spicer,  22  B.  380 ;  see  Wickham  v.  Wickham, 
19  Ves.  419. 

A  tenant  in  fee  subject  to  an  executory  devise  over  Tenant  in 
may  commit  legal  but  not  equitable  waste.  Turner  v.  e^cntory 
Wright,  Jo.  742  ;  2  D.  F.  &  J.  234.  ^^J^ 

And  he  may  be  restrained  from  cutting  timber  by 
express  words.    Blake  v.  Peters,  1  D.  J.  &  S.  345. 

a.  Tenant  for  life  impeachable  for  waste  may  cut  timber  Timber  for 
for  repairs  actually  about  to  be  done,  but  he  may  not  sell 

the  timber  in  order  to  spend  the  money  in  repairs. 
Oower  V.  Eyre,  G.  Coop.  156 ;  Simmons  v.  Norton,  7 
Bing.  640. 

He  may,  however,  sell  the  timber  cut  in  order  to  buy 
timber  in  a  more  convenient  situation.  Sowerby  v.  Fryer, 
8  Eq.  417. 

b.  In  the  case  of  a  timber  estate  the  tenant  for  life  Rigbt  of 
is  entitled  to   the   proceeds   of  the   periodical  cuttings,  ufe  to  the 
Bateman  v.  HotchMn,  31  B.  486 ;  Bagot  v.  Bagot,  32  B.  "^^^^ 
509,  517. 

c.  And  even  where  the  estate  is  not  a  timber  estate  Timber 
the  tenant  for  life  is  entitled  to  the  rightful  cuttings  of  all 
trees  which  are  not  timber  or  ornamental  or  useful  to  the 
estate.      Pidgely  v.  Bawling,  2  Coll.  275 ;  Earl  Cowley 

v.  Wellesley,  35  B.  638;  S.  C,  L.  R.  1  Eq.  656;  see  18  Eq. 
807 ;  Honywood  v.  Honywood,  18  Eq.  306. 

d.  When  timber  trees  are  cut  down  by  order  of  the  Timber 
Court  to  improve  other  trees  or  because  they  are  decay-  Court 
ing,  the  tenant  for  life  is  entitled  to  the  income  of  the 
proceeds.     Tooker  v.  AnneaUy,  5  Sim.  235;  ToUeniache 

v.  ToUemache,  1  Ha.  456 ;  Ferrand  v.  Wilson,  4  Ha.  381; 
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EaH  Cmvley  v.  WeUealey,  L.  R  1  Eq.  657;  Honywood  v. 
Honywood,  18  Eq.  306. 
^mber  The  capital  will  belong  to  the  first  owner  of  an  estate 

down.  of  inheritance  or  to  the  first  tenant  for  life  unimpeachable 
for  waste  who  comes  into  possession.  Waldo  v.  Waldo, 
12  Sim.  107;  PhiUips  v.  Barlow,  14  Sim.  263 ;  Jodrdl  v. 
Jodrdl,  7  Eq.  461 ;  Lowndes  v.  Norton^  6  Ch.  D.  139. 

Tenant  for  life  unimpeachable  cutting  down  ornamental 
timber  which  the  Court  would  have  directed  to  be  cut  if 
application  had  been  made  to  it  is  entitled  to  the  pro- 
ceeds.    Baker  v.  Sebright,  13  Ch.  D.  179. 
II.  Residue  given  to  persons  in  succession. 
^^***"         As  bet^veen  tenant  for  life  and  remainderman,  residue 

residue  as    ^ 

between     is  what  remains  after  taking  such  portion  of  the  capital 

tenant  for  i  •  i      i      •  <•         i  •        r 

life  and      as,  together  With  the  income  of  such  portion  for  one  year, 
^^^  ^"  whatever  that  income  may  be,  is  required   to  pay  the 

testator's  debts  and  legacies.     Allhusen  v.  Whittell,  4  Eq. 

294;   Lambert  v.  Larnhert,   16   Eq.   320;   Marshall  v. 

Crowther,  2  Ch.  D.  199. 
Property         \^  The  tenant  for  life  is  entitled  to  the  income  of  so 

properly 

invested,  much  of  the  property  as  is  invested  on  authorized  securi- 
ties from  the  testator's  death.  Brown  v.  Gdlatly,  L.  R  2 
Ch.  751. 

Unauthor-      2.  With  regard  to  unauthorized  securities,  the  tenant 

ized  seen-  ... 

rities.  for  life  is  entitled  from  the  testator's  death  to  the  in- 
come which  would  be  produced  by  the  money  upon 
unauthorized  security,  if  invested  on  authorized  security 
at  the  end  of  a  year  from  the  testator's  death.  Dimes  v. 
Scott,  4  Russ.  195 ;  Taylor  v.  Clark,  1  Ha.  161;  Brown  v. 
Oellatly,  L.  R.  2  Ch.  751. 

No  allowance  can  be  made  to  the  tenant  for  life  for  the 
fact  that  securities  are  sold  at  a  higher  or  lower  rate 
between  two  dividends.  Scholefield  v.  Redfeim,  2  Dr.  & 
Sm.  173 ;  Freman  v.  WftUbread,  1  Eq.  266. 

Property        3.  With  regard  to  property  which  cannot  be  converted 
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within  the  year  or  which  is  retained  for  the  convenience  ^^^ 

•'  ...  cannot  be 

of  the  estate,  the  tenant  for  life  is  entitled  from  the  converted, 
testator's  death  to  interest  at  4  per  cent,  upon  the  then 
value  of  such  property.  Meyer  v.  Svmonsen,  5  De  G.  &  S. 
723 ;  Brovm  v.  Gdlatly,  L.  R  2  Ch.  751 ;  Fwley  v. 
Hydevy  42  L.  J.  Ch.  626 ;  see  Arnold  v.  Enia,  2  Ir.  Ch. 
601. 

4.  In  Oibaon  v.  Bott,  7  Ves.  89,  the  tenant  for  life  was 
allowed  interest  from  the  death  on  the  value  at  the  death 
of  leaseholds  which  could  not  be  sold  on  account  of  a  flaw 
in  the  title.     See  note,  1  Y.  &  0.  C.  320. 

5.  Where  personalty  is  directed  to  be  laid  out  in  land  Personalty 
the  tenant  for  life  is  entitled  to  the  income  from  the  out  in 
testator's  death.    Macpherson  v.  Macpherson,  1  Macq.  243.       ' 

Where  accumulation  is  directed  till  investment,  one 
year  is  allowed.    Sitwdl  v.  Barnard,  6  Ves.  520. 

6.  Reversionary  property  must  be  sold  under  trusts  Reversion- 
for  conversion  and  if  the  testator  gives  his  trustees  apertymmt 
discretion  as  to  the  period   of  conversion,  interest  will 

be  allowed  upon  the  value  of  the  reversion  at  the  end 
of  a  year  from  the  death.  Wilkviison  v.  Duncan,  23  B. 
469 ;  Johnson  v.  Rouih,  3  Jur.  N.  S.  1041 ;  27  L.  J.  Ch. 
305 ;  Countess  of  Hai^rvngton  v.  Atherton,  3  D.  J.  &  S. 
352. 

If  the  reversion  falls  in  before  it  is  sold  the  tenant  for 
life  is  entitled  to  interest  at  4  per  cent,  from  the  death 
upon  the  value  of  the  reversion  at  the  end  of  a  year  from 
the  death,  on  the  assumption  that  it  was  to  fall  in  when 
it  actually  did  fall  in.  Wilkinson  v.  Duncan,  23  B.  469  ; 
Wright  v.  Lambert,  6  Ch.  D.  649. 

7.  The  tenant  for  life  is  entitled  to  the  income  of  a  Income  of 

,  fund  to 

fund  set  apart  to  pay  contingent  legacies.     Crawley  v.  pay  con- 
Crawley,  7  Sim.  427 ;  FuUerton  v.  MaHin,  1  Dr.  &  Sm.  i^f^?^ 
31 ;  Cramley  v  .Dixon,  23  B.  513 ;  Allhusen  v.  WhitteU,  |^\°j^, 
4  Eq.  295.  life. 
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Ai^Mfftkn-      8.  With  regard  to  assets  recovered  after  the  testatoA 
rocoTeiBd   death,  the  tenant  for  life  is   entitled   to  the  difference 
between  the  sum  recovered  and  the  sum  which,  if  in- 
vested at  4  per  cent  at  the  testator's  death,  would  have 
amounted  to  the  sum  recovered.    Cox  v.  Cox,  8  Eq.  3^  ; 
Ackroyd  v.  Ackroyd,  18  Eq.  313;  In  re  TinUer's  Eskde^ 
20  Eq.  456 ;  see  Madaren  v.  Stainion,  4  Eq.  448 ;  11  Eq. 
382. 
LeMeholdi     9.  When  the  tenant  for  life  is  entitled  to  the  specific 
midaroom-  enjoyment  of  leaseholds  which  are  converted  under  oDm- 
powm      pulsory  powers,  he  will  be  entitled  to  the  same  income 
as  before  and  if  he  survives  the  period  when  the  lease 
would  have  determined,  he  is  absolutely  entitled  to  tie 
purchase  money.    Jeffreys  v.  ConTier,  28  B.  328;  In  re 
Beaufoy's  Estate,  1  Sm  &  G.  20  ;  Jn  re  Money's  Trusts, 
2  Dr.  &  S.  94 ;  see  Phillips  v.  Sargent,  7  Ha.  33. 
Title  to  10.  In  the  case  of  renewable  leaseholds  where  the  testa- 

renewal  tor  has  directed  the  creation  of  a  fund  for  renewal  out  of 
neinJhM  ^^^  Teats  and  the  power  of  renewal  is  subsequently 
become  im-  destroyed,  the  remainderman  will  be  entitled  to  the  fund 

poanble. 

for  renewal  if  the  object  of  the  testator  was  to  keep  the 
leaseholds  perpetually  renewed  at  any  cost.  In  re  Wood^s 
Estate,  10  Eq.  572;  HoUier  v.  Bume,  16  Eq.  163; 
Maddy  v.  Hole,  3  Ch.  D.  327. 

If  renewal  has  become  impossible  through  the  act  of  the 
testator,  the  trust  is  at  an  end.  Penfold  v.  ShiUingford, 
46  L.  J.  Ch.  491. 

11.  On  the  other  hand,  if  only  a  reasonable  sum  is  to 
be  applied  in  renewals,  the  tenant  for  life  will  be  entitled 
to  the  whole  fund.    Morris  v.  Hodges,  27  B.  625 ;  In  re 
Money's  Trusts,  2  Dr.  &  S.  94 ;  10  W.  R  399 ;  see  Hay- 
ward  V.  Pile,  5  Ch.  215. 
Apportion-      12.  When  renewable  leaseholds  are  given  to  several 
^^  of      persons  in  succession  without  any  direction  as  to  how  the 
renewal,     ^^g^  ^f  renewal  is  to  be  borne,  the  rules  are: — 
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a.  If  the  tenant  for  life  gets  no  advantage  from  the 
renewal,  the  sum  to  be  paid  by  the  remainderman  is  the 
sum  actually  paid  with  compound  interest  at  4  per'  cent, 
down  to  the  death  of  the  tenant  for  life  and  simple 
interest  afterwards.  Nightingale  v.  Lawaon,  1  B.  C.  C. 
440 ;  White  v.  White,  9  Ves,  557 ;  Giddings  v.  Giddings, 
3  Russ.  260. 

b.  If  the  tenant  for  life  lives  to  enjoy  the  benefit  of  the 
renewal,  the  remainderman  has  to  pay  a  sum  bearing  the 
same  proportion  to  the  whole  sum  paid  as  the  benefit  he 
gets  from  the  renewal  bears  to  the  whole  of  the  renewed 
lease  with  interest  as  before ;  cases  supra, 

c.  In  the  case  of  renewable  leaseholds  for  lives  the 
same  principles  apply,  the  value  of  the  lives  being  calcu- 
lated at  the  time  of  the  renewal  according  to  the  tables 
framed  for  the  purpose ;  the  chance  that  the  new  life  may 
fail  during  the  subsistence  of  the  other  cestuis  que  vie 
being  apparently  thrown  upon  the  remainderman.  Jones 
V.  Jones,  5  Ha.  440 ;  Harris  v.  Harris,  32  B.  333 ;  Brad- 
fordY,  Brownjohn,  3  Ch.  711. 

13.  Where  the  tenant  for  life  buys  the  reversion  of 
leaseholds  devised  in  strict  settlement,  there  being  no 
trust  to  renew,  he  is  entitled  to  a  charge  for  the  purchase 
money. 

If  the  fee  is  conveyed  on  the  trusts  of  the  will  the  first 
tenant  in  tail  who  would  have  been  absolutely  entitled  to 
the  leaseholds  is  entitled  to  an  interest  equivalent  to  the 
residue  of  the  term  which  would  have  been  left  at  the 
death  of  the  tenant  for  life. 

If  the  fee  is  conveyed  to  the  tenant  for  life,  the  first 
tenant  in  tail  is  absolutely  entitled.  Isa,ac  v.  Wail,  6  Ch. 
D.  706. 
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CHAPTER  L. 

SUGGESTIONS   FOR  PREPARING   WILM. 

The  possible  dispositions  of  property  by  testators  are 
so  infinitely  various  that  general  suggestions  can  be  of 
veiy  little  use.  The  following  points  have  however  been 
selected  as  likely  to  be  of  frequent  occurrence : — 

1.  With  regard  to  payment  of  debts,  if  land  is  to  be 
applied  in  exoneration  of  the  personalty  an  express  direc- 
tion to  that  effect  should  be  inserted. 

2.  The  testator  should  consider  whether  mortgages  are 
to  be  borne  by  the  devisee  or  to  be  discharged  out  of  the 
general  personal  estate.  In  the  latter  case  a  declaration 
to  that  effect  should  be  inserted. 

3.  In  the  case  of  bequests  to  charities  not  empowered 
to  take  land  by  devise,  proper  directions  as  to  payment 
out  of  pure  personalty  should  be  inserted 

4.  In  the  description  of  the  subject-matter  of  the  tes- 
tator's bounty  language  generally  intelligible  should  be 
used.  Thus  terms  of  art,  symbols,  terms  derived  from 
local  custom  and  so  on  should  be  avoided. 

5.  Things  should  be  described  by  their  permanent  and 
not  by  their  changeable  characteristics ;  for  instance,  (le- 
scription  of  land  by  occupation  should  be  avoided. 

C.  In  the  case  of  specific  bequests  care  should  be  taken 
to  ascertain  the  exact  title  of  the  stock  or  other  security 
which  is  the  subject  of  the  bequest  and  the  testator 
should  be  reminded  of  the  liability  of  specific  gifts  to 
ademption  by  change  of  security  or  sale. 
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7.  Inquiry  should  be  made  whether  annuities  given  by 
the  will  are  intended  to  be  for  the  lives  of  the  annuitants 
only  or  perpetual. 

8.  Residuary  gifts  should  be  expressed  in  the  most 
general  terms  and  enumeration  of  particular  things 
should  be  avoided. 

9.  When  a  residue  is  given  to  several  persons  in  suc- 
cession, the  testator  shojild  consider  whether  the  tenant 
for  life  is  intended  to  enjoy  the  property  in  the  state  in 
which  it  may  be  found  at  the  testator's  death  or  whether 
it  is  to  be  converted. 

10.  In  the  description  of  persons  the  same  general 
caution  applies  as  in  the  description  of  things. 

11.  If  the  gift  is  to  a  husband  and  wife  with  others, 
care  shoidd  be  taken  to  secure  that  the  wife  should  take 
a  separate  share. 

12.  In  the  case  of  gifts  to  several  persons  or  to  classes 
words  of  severance  should  be  introduced  unless  a  joint 
tenancy  is  intended. 

13.  If  illegitimate  children  are  to  be  provided  for,  the 
fact  that  illegitimate  children  are  intended  should  be 
unmistakeably  expressed. 

14.  In  the  case  of  bequQsts  tx)  children,  where  it  is 
possible  that  children  may  be  bom  after  the  period  of 
distribution  has  arrived,  the  testator  should  consider 
whether  he  wishes  all  the  children  to  be  included,  and,  in  the 
latter  event,  clear  words  to  that  eflfect  should  be  introduced. 

15.  In  the  case  of  gifts  to  several  classes  of  persons  or  to 
different  generations  of  issue,  if  the  distribution  is  intended 
to  be  per  stirpes  there  should  be  words  to  that  effect. 

16.  It  will  as  a  rule  be  found  advisable  to  avoid  such 
vague  terms  as  relations  or  family. 

17.  In  gifts  of  personalty,  words  whether  of  purchase  or 
limitation  appropriate  to  realty  should  be  avoided,  and  the 
same  applies  mvitatis  mviandis  to  devises. 
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18.  In  the  case  of  gifts  to  a  parent  and  children^  or  to  a 
parent  and  issue,  care  should  be  taken  to  show  whether 
the  children  or  issue  were  intended  to  take  concurrently 
with  their  parent  or  not 

19.  The  difficulties  arising  upon  the  rule  in  Shelley's 
case  are  too  feuniliar  to  need  comment.  -^  5  ^ 

'  20.  The  testator  should  be  careful  to  distinguish  between 
a  recommendation  and  an  oUigation  intended  to  be  imposed 
on  a  legatee  and  in  cases  where  he  merely  desires  to  express 
a  wish  there  should  be  an  express  declaration  that  no  trust 
is  intended. 

21.  Clear  directions  should  be  inserted  with  regard  to 
vesting  in  eases  where  bequests  are  intended  to  be  con- 
tingent upon  the  attainment  of  a  given  age  and  care 
should  be  taken  to  bring  clearly  before  the  testator's  mind 
the  distinction  between  payment  and  vesting. 

22.  In  the  case  of  conditions  imposed  upon  legatees 
there  should  be  a  gift  over  in  the  event  of  a  clear  and 
definite  breach  and  care  must  be  taken  that  the  breach 
should  accurately  correspond  with  the  condition.  Tes- 
tators should,  however,  be  warned  that  to  impose  any 
but  the  simplest  conditions  upon  legatees  is  as  a  rule  an 
invitation  to  litigation. 

23.  Care  should  be  taken  that  the  dispositions  of  the 
testator  do  not  infringe  the  rule  against  perpetuity  and 
that  there  is  no  trust  for  accumulation  beyond  the  limits 
allowed  by  statute. 

24.  In  substitutional  gifts  to  children  inquiry  should  be 
made  whether  any  persons  satisfying  the  description  of  the 
members  of  the  original  class  are  dead  at  the  date  of  the  will 
leaving  children  and  provision  should  be  made  accordingly. 

25.  In  survivorship  clauses,  it  should  be  clearly  indi- 
cated to  what  period  survivorship  is  to  be  referred,  and 
whether  survivorship  is  contemplated  between  individuals 
or  between  stirpes. 
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1   VIC.   Cap.   XXVI. 

An  Act  for  the  Amendment  of  the  Laws  with 
RESPECT  TO  Wills.    [3rd  July,  1837.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  JJjJ^?*^ 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  JJJ^^in 
Commons,  in  this  present  Parliament  assembled,  and  by  the  Autho-  thia  Act: 
rity  of  the  same,  That  the  Words  and  Expresbious  hereinafter  men- 
tioned, which  in  their  ordinary  Signification  have  a  more  confined  or 
a  different  Meanirg,  shall  in  this  Act,  except  where  the  Nature  of  the 
Provision  or  the  Context  of  the  Act  shall  exclude  such  Construction, 
be  interpreted  as  followa :  (that  is  to  say,)  the  Word  "  Will "  shall  "  Will : " 
extend  to  a  Tet^tament,  and  to  a  Codicil,  and  to  an  Appointment  by 
Will  or  by  WritiDg  in  the  Nature  of  a  Will  in  exercise  of  a  Power, 
and  also  to  a  Disposition  by  Will  and  Testament  or  Devise  of  the 
Custody  and  Tuition  of  any  Child,  by  virtue  of  an  Act  paased  in  the 
Twelfth  Year  of  the  Reign  of  King  Uharle^  the  Second,  intituled  An  12  Car.  2, 
Act  for  taking  away  the  Court  of  Warck  and  LiverieSf  and  Tenures  in  ®*  **• 
capite  and  by  Knights  Service j  and  Purveyance,  and  for  settling  a  Reve- 
nue upon  His  Majesty  in  lieu  thereof  or  by  virtue  of  an  Act  passed  in 
the  Parliament  of  Ireland  in  the.  Fourteenth  and  Fifteenth  Years  of 
the  Reign  of  King  Charles  the  Second,  intituled  An  Act  for  taking  14  &  15 Car. 
away  the  Court  of  tVards  and  Liveries,  and  Tenures  in  capite  and  by  ^  ^^-^ 
Knights  Service,  and  to  any  other  Testamentary  Disposition ;  and  the 
Wonls  **  Real  Estate  '*  shall  extend  to  Manors,  Advowsons,  Messuages,  "^^^ .. 
Lands,  Tithes,  Rente,  and  Hereditaments,  whether  Freehold,  Custo-  ^^^  •* 
niary  Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of  any 
other  Tenure,  and  whether  corporeal,  incorporeal,  or  personal,  and  to 
any  undivided  Share  thereof,  and  to  any  Estate,  Right,  or  Interest 
(other  than  a  Chattel  Interest)  theriein  ;  and  the  Words  "Personal  "Penonal 
Estate"  shall  extend  to  Leasehold  Estates  and  other  Chattels  Real,  Estate:- 
and  also  to  Monies,  Shares  of  Government  and  other  Funds,  Securi- 
ties for  Money  (not  being  Real  Estates),  Debts,  Choses  in  Action, 
Rights,  Credits,  Goods,  and  all  other  Property  whatsoever  which  by 
Law  devolves  upon  the  Executor  or  Administrator,  and  to  any  Share 
or  Interest  therein ;  and  every  Word  importing  the  Singular  Number  Number : 
only  shall  extend  and  be  applied  to  several  Persons  or  Things  as 
well  as  One  Person  or  Tiling;  and  every  Word  importing  the  Mas-  Gender 
culine  Gender  only  shall  extend  and  be  applied  to  a  Female  as  weU 
as  a  Male. 
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^P«^  of         II.  And  be  it  further  enacted,  That  an  Act  passed  in  the  Thirtj- 
of  THiu^M*  second  Year  of  the  Reign  of  King  Henry  the  Eighth,  intituled  2%« 
Hen.  8,  C.1,  Act  of  )yilUy  Wards,  atid  Primer  SemnSy  whereby  a  Man  may  devite 
H*n^*  ^5    ^"^^  Parts  of  his  Land;  and  also  an  Act  passed  in  the  Thirty- fourth 
'^'  '  and  Thirty-fifth  Years  of  the  Heign  of  the  said  King  Henry  the 
Eighth,  intituled  The  Bill  concernuig  the  Explanation  of  WilU;  and 
10  Car.  1,      ah^o  an  Act  passed  in  tlie  Parliament  of  Ireland^  in  the  Tenth  Year  of 
Beas.  2,  c.  2,  ^j^^  Reign  of  King  Charles  the  First,  intituled  An  Act  how  Lands, 
Tenements,  etc.  may  be  disposed  by  Will  or  othervnse,  and  concerning 
iT^i^'^a      ^^^^*  «^^  Primer  Seisiiis;  and  also  so  much  of  an  Act  passed  in  the 
21*  an'd  22  of  Twenty-ninth  Year  of  the  Reign  of  King  Charles  the  Second,  intituled 
the  statute   An  Act  for  Prevention  of  Fraxids  and  Perjuries,  and  of  an  Act  passed 
»  Otf'i?'     ^^  *^®  Parliament  of  Ireland  in  the  Seventh  Year  of  the  Reign  of 
c.  8 ;  7  WuL  King  jyHliam  the  Third,  iutituled  An  Act  for  Prevention  of  /Vatuff 
3,  c  12  (i.x   and  Perjuries,  as  relates  to  Devises  or  Bequests  of  Lands  or  Tene- 
ments, or  to  the  Revocation  or  Alteration  of  any  Devise  in  Writing 
of  any  Lands,  Tenements,  or  Hereditaments,  or  any  Clause  thereoij 
or  to  the  Devise  of  any  Estate  ptir  autre  vie,  or  to  any  such  Estate 
being  Assets,  or  to  Nuncupative  Wills,  or  to  the  repeal,  altering,  or 
changing  of  any  Will  in  Writing  concerning  any  Goods  or  Chattels 
or  Personal  Estate,  or  any  Clause,  Devise,  or  Bequest  therein ;  and 
6cc.  14  of     aIso  so  much  of  an  Act  passed  in  the  Fourth  and  Fifth  Years  of  the 
4  4i  5  Anne,  Reign  of  Queen  Annt,  intituled  A  n  Act  for  the  Amendment  of  the  Law 
®*  ^^'  and  the  better  Advancement  of  Justice,  and  of  an  Act  passed  in  the  Par- 

6  Anne  liameiit  of  Ireland  in  the  Sixth  Year  of  the  Reign  of  Queen  Anne^  in- 
c.  10  (I.).  tituled  -4 71  Act  for  the  Amendment  of  the  Law  and  the  better  Advance- 
ment of  Justice,  as  relates  to  Witnesses  to  Nuncupative  Wills ;  and 
Sec.  9  of  olso  so  much  of  an  Act  passed  in  the  Fourteenth  Year  of  the  Reign 
14  Geo.  2,  of  King  George  the  Second,  intituled  An  Act  to  Amend  the  Law  con- 
^'  ^'  ceniing  Common  Recoveries,  and  to  explain  and  amend  an  Act  made  in 

the  Twenty-ninth  Year  of  the  Reign  of  King  Charles  the  Second,  m- 
titriled  *  An  Act  for  Prevention  of  Frauds  and  Perjuries,*  as  relates  t<) 
25  Geo.  2,      Estates  pur  autre  vie;  and  also  an  Act  passed  in  the  Twenty-fifth 
M  ti"^^   Year  of  the  Reign  of  King  Oeorqe  the  Second,  intitulwl  An  Act  far 
niet).  avoiding  arid  putting  an  end  to  certain  Doubts  and  Questions  relating  to 

the  A  ttestation  of  fVills  a)id  Codicils  concerning  Real  Estates  in  Uiat 
Part  of  Great  Britain  called  England,  and  in  KU  Majesty's  Colonies 
and  Plantations  i7i  America,  except  so  far  as  relates  to  His  Majesty's 
u Geo.  2,      Colonies  and  Plantations  in  America;  aud  also  an  Act  passed  in  the 
c  11  (L).       Parliament  of  Irelarid  in  the  same  Twenty-fifth  Year  of  the  Reign  of 
King  George  the  Second,  intituled  An  Act  for  the  avoiding  and  putting 
a7i  end  to  certain  Doubts  and  Questions  relating  to  the  Attestatu)ns  of 
55  Geo.  8,      Wills  and  Codicils  concerning  Real  Estates ;  and  also  an  Act  passed  in 
^  ^^  the  Fifty-fifth  Year  of  the  Rekm  of  King  George  the  Third,  intituled 

An  Act  to  remove  certain  Dif^cuUies  in  the  Disposition  of  Copyhold 
Estates  by  JVill,  shall  be  and  the  same  are  hereby  repealed,  except  so 
far  as  the  same  Acts  or  any  of  them  respectively  relate  to  any  Wills 
or  Estates  pur  autre  vie  to  which  this  Act  does  not  extend. 
All  pro-  III.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  every 

Eed^poltcd  ^^rson  to  devise,  bequeath,  or  dispose  of,  by  his  Will  executed  in 
of  by  ym,  manner  hereinafter  requirea,  all  Real  Kstate  and  all  Personal  Estate 
which  he  shall  be  entitled  to,  either  at  Law  or  in  Equity,  at  the  Time 
of  his  Death,  and  which,  if  not  so  devised,  bequeathed,  or  disposed  of 
would  devolve  upon  the  Heir  at  Law,  or  Customary  Heir  of  nim,  or, 
if  he   became   entitled   by  Descent,  of  his  Ancestor,  or  upon  his 
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Executor  or  Administrator ;  and  that  the  power  hereby  given  shall  ^^^***"^ 
extend  to  all  Eeal  Estate  of  the  Nature  of  Customary  Freehold  or  Yreeb^H 
Tenant  Right,  or  Customary  or  Copyhold,  notwithstanding  that  the  and  Cow- 
Testator  may  not  have  surrendered  the  same  to  the  Use  of  his  Will,  ^StSuJ^.* 
or  notwithstanding  that,  being  entitled  as  Heir,  Devisee,  or  otherwise  der,  and  be- 
to  be  admitted  thereto,  he  shall  not  have  been  admitted  thereto,  or  '°Tfx^" 
notwithstanding  that  the  same,  in  consequence  of  the  want  of  a  ^^  g^* 
Custom  to  devise  or  surrender  to  the  Use  of  a  Will  or  otherwise,  such  of 
could  not  at  Law  have  been  disposed  of  by  Will  if  this  Act  had  not  ^^^rnow 
been  made,  or  notwithstanding  that  the  same,  in  consequence  of  there  be  deyiaed ; 
being  a  Custom  that  a  Will  or  a  Surrender  to  the  Use  of  a  Will 
should  continue  in  force  for  a  limited  Time  only,  or  any  other  special 
Custom,  could  not  have  been  disposed  of  by  Will  accoixiing  to  the 
Power  contained  in  this  Act,  if  this  Act  had  not  been  made  :  and 
also  to  Estates  pur  autre  me,  whether  there  shall  or  shall  not  be  anv  EBtatos  pur 
special  Occupant  thereof,  and  whether  the  same  shall  be  Freehold,  ««^«  ***«'* 
Customaiy  Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of 
any  other  Tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  Hereditament;  and  also  to  all  contingent,  executory,  or  contingent 
other  future  Interests  in  any  Real  or  Personal  Estate,  whether  the  int^reet* ; 
Testator  may  or  may  not  be  ascertained  as  the  Person  or  one  of  the 
Persons  in  whom  the  same  respectively  may  become  vested,  and 
whether  he  may  be  entitled  thereto  under  the  Instrument  by  which 
the  same  respectively  were  created  or  under  any  Disposition  thereof 
by  Deed  or  Will ;   and  also  to  all  Rights  of  Entry  for  Conditions  Rights  of 
broken,  and  other  Rights  of  Entry  ;  and  also  to  such  of  the  same  E'^^^ii  ^^ 
Estates,  Interests,  and  Rights  respectively,  and  other  Real  and  Per-  r^^SS 
Bonal  Estate,  as  the  Testator  may  be  entitled  to  at  the  time  of  his  after  Execu- 
Death,  notwithstanding  that  he  may  become  entitled  to  the  same  ^iJJ  °'  *^* 
Bubsequently  to  the  Execution  of  his  Will. 

IV.  Provided  always,  and  be  it  further  enacted,  That  where  any  Astothe 
Real  Estate  of  the  Nature  of  Customary  Freehold  or  Tenant  Right,  Pees  and 
or  Customary  or  Copyhold,  might,  by  the  Custom  of  the  Manor  of  ab?eby*^ 
which  the  same  is  holden,  have  been  surrendered  to  the  Use  of  a  Will,  DeviBees  of 
and  the  Testator  shall  not  have  surrendered  the  same  to  the  Use  of  aiSS^copy? 
his  Will,  no  Person  entitled  or  claiming  to  be  entitled  thereto  by  hold  Es- 
virtue  of  such  Will  shall  be  entitled  to  be  admitted,  except  upon  Pay-  tatea. 
ment  of  all  such  Stamp  Duties,  Fees,  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  the  surrendering  of 
such  Real  Estate  to  the  Use  of  the  Will,  or  in  respect  of  presenting, 
registering,  or  enrolling  such  Surrender,  if  the  same  Real  Estate  had 
been  surrendered  to  the  Use  of  the  Will  of  such  Testator  :  Provided 
also,  that  where  the  Testator  was  entitled  to  have  been  admitted  to 
such  Real  Estate,  and  might,  if  he  had  been  admitted  thei-eto,  have 
surrendered  the  same  to  the  Use  of  his  Will,  and  shall  not  have  been 
admitted  thereto,  no  person  entitled  or  claiming  to  be  entitled  to 
such  Real  Estate  in  consequence  of  such  Will  shall  be  entitled  to  be 
admitted  to  the  same  Real  Estate  by  virtue  thereof,  except  on  Pay- 
ment of  all  such  Stamp  Duties,  Fees,  Fine,  and  Sums  of  Money  as 
would  have  been  lawfully  due  and  payable  in  respect  of  the  Admit- 
tance of  such  Testator  to  such  Real  Estate,  and  also  of  all  such  Stamp 
Duties,  Fees,  and  Sums  of  Money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  surrendering  such  Real  Estate  to  the  Use 
of  the  Will,  or  of  presenting,  refipstering,  or  enrolling  such  Surrender, 
had  the  Testator  been  duly  admitted  to  such  Keal  Estate,  and  after- 
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waids  surrendered  the  same  to  the  Use  of  his  Will ;  all  which  Stamp 
Duties,  Fees,  Fine,  or  Sums  of  Money  due  as  aforesaid  shall  be  paid 
in  addition  to  the  Stamp  Duties,  Fees,  Fine,  or  Sums  of  Money  due 
or  payable  on  the  Admittance  of  such  rerson  so  entitled  or  clauning 
to  be  entitled  to  the  same  Real  Estate  as  aforesaid. 

y.  And  be  it  further  enacted,  That  when  any  Keal  Estate  of  the 
Nature  of  Customary  Freehold  or  Tenant  Right,  or  Customaiy  or 
Copyhold,  shall  be  disposed  of  by  Will,  the  Lord  of  the  Manor  or 
reputed  Manor  of  which  such  Real  Estate  is  holden,  or  his  Steward, 
or  the  Deputy  of  such  Steward,  shall  cause  the  Will  by  which  such 
Disposition  shall  be  made,  or  so  much  thereof  as  shall  contain  the 
Disposition' of  such  Real  Estate,  to  be  entered  on  the  Court  Rolls  of 
such  Manor  or  reputed  Manor ;  and  when  any  Trusts  are  declared  by 
the  Will  of  such  neal  Estate,  it  shall  not  be  necessary  to  enter  the 
Declaration  of  such  Trusts,  but  it  shall  be  sufficient  to  state  in  the 
Entiy  on  the  Court  Rolls  that  such  Real  Estate  is  subject  to  the  Trusts 
declared  by  such  Will ;  and  when  any  such  Real  Estate  could  not 
haye  been  disposed  of  by  Will  if  this  Act  had  not  been  made,  the 
same  Fine,  Heriot,  Dues,  Duties,  and  Services  shall  be  paid  and 
rendered  by  the  Devisee  as  would  have  been  due  from  the  Customary 
Heir  in  case  of  the  Descent  of  the  same  Real  Estate,  and  the  Lord 
shall  as  against  the  Devisee  of  such  Estate  have  the  same  Remedy  fur 
recovering  and  enforcing  such  Fine,  Heriot,  Dues,  Duties,  and  Services 
as  he  is  now  entitled  to  for  recovering  and  enforcing  the  same  from 
or  against  the  Customary  Heir  in  case  of  a  Descent 

VI.  And  be  it  further  enacted,  That  if  no  Disposition  by  Will 
shall  be  made  of  any  Estate  pur  autre  vie  of  &  Freehold  Nature,  the 
same  shall  be  chargeable  in  the  Hands  of  the  Heir,  if  it  shall  come  to 
him  by  reason  of  special  Occupancy,  as  Assets  by  Descent  as  in  the 
Case  of  Freehold  Land  in  Fee  Simple ;  and  in  case  there  shall  be  no 
special  Occupant  of  any  Estate  pur  autre  vie,  whether  Freehold  or 
Customary  Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of 
any  other  Tenure,  and  whether  a  coiporeal  or  incorporeal  Heredita- 
ment, it  shall  go  to  the  Executor  or  Administrator  of  the  Party  that 
had  the  Estate  thereof  by  virtue  of  the  Grant ;  and  if  the  same  shall 
come  to  the  Executor  or  Administrator  either  by  reason  of  a  special 
Occupancy  or  bv  virtue  of  this  Act,  it  shidl  be  assets  in  his  Hands, 
and  shall  go  and  be  applied  and  distributed  in  the  same  Manner  as 
the  Personal  Estate  of  the  Testator  or  Intestate. 

VII.  And  be  it  further  enacted.  That  no  Will  made  by  any  Person 
under  the  Age  of  Twenty-one  Years  shall  be  valid. 

VIII.  Provided  abo,  and  be  it  further  enacted,  That  no  Will  made 
by  any  Married  Woman  shall  be  valid,  except  such  a  Will  as  might 
have  been  made  by  a  Married  Woman  before  the  passing  of  this 
Act. 

IX.  And  be  it  further  enacted.  That  no  WiU  shall  be  valid  unless 
it  shall  be  in  writing,  and  executed  in  manner  herein-after  mentioned ; 
(that  is  to  say,)  it  shall  be  signed  at  the  Foot  or  End  thereof  by  the 
Testator,  or  by  some  other  Person  in  his  Presence  and  bv  his  Direc- 
tion ;  and  such  Signature  shall  be  made  or  acknowledged  by  the 
Testator  in  the  Presence  of  Two  or  more  Witnesses  present  at  the 
same  Time,  and  such  Witnesses  shall  attest  and  shall  subscribe 
the  Will  in  the  Presence  of  the  Testator,  but  no  Form  of  Attestation 
shall  be  necessary. 

X  And  be  it  further  enacted,  That  no  Appointment  made  by  Will, 
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in  exercise  of  any  Power,  shall  be  valid,  unless  the  same  be  executed  win  to  be 
in  manner  herein-before  reaoired ;  and  every  Will  executed  in  ukt'oSor 
manner  herein-before  required  shall,  so  far  as  respects  the  Execution  wuis,  and 
and  Attestation  thereof,  be  a  valid  Execution  of  a  Power  of  Appoint-  Jj^  ^'^*» 
ment  by  Will,  notwithstanding  it  shall  have  been  expressly  required  otherro- 
that  a  Will  made  in  exercise  of  such  Power  should  be  executed  with  quired  80- 
Bome  additional  or  other  Form  of  Execution  or  Solemnity.  lS?no?  ob- 

XL  Provided  always,  and  be  it  farther  enacted,  That  any  Soldier  served, 
being  in  actual  Military  Service,  or  any  Mariner  or  Seaman  being  at  Soldiers' 
Sea,  may  dispose  of  his  Personal  Estate  as  he  might  have  done  before  nen'^wma 
the  making  of  this  Act.  excepted. 

XIL  And  be  it  farther  enacted.  That  this  Act  shall  not  prejudice  Act  not  to 
or  affect  any  of  the  Provisions  contained  in  an  Act  passed  in  the  SjjJ^pJJ^^. 
Eleventh  Year  of  the  Reign  of  His  Majesty  King  Gtorge  the  Fourth  dons  of  ^ 
and  the  First  Year  of  the  Keign  of  His  late  Majes^  King  William  the  n  Oeo.  4  & 
Fourth,  intituled  An  Actio  amend  and  consoUdate  the  Laws  relating  to  ^^^^th 
the  Pay  of  the  Royal  Navy,  resnecting  the  Wills  of  Petty  OfiBicers  and  reepect  to 
Seamen  in  the  Royal  Navy,  ana  Non-commissioned  Officers  of  Marines,  p  "fi^  oa- 
and  Marines,  so  fear  as  relates  to  their  Wages,  Pay,  Prize  Money,  Bounty  cots  and 
Money,  and  Allowances,  or  other  Monies  payable  in  respect  of  Services  Seamen  and 
in  Her  Majesty's  Navv.  ^•^**' 

XDI.  And  be  it  further  enacted.  That  eveiy  Will  executed  in  ^^^^°" 
manner  herein-before  required  shall  be  valid  without  any  other  Pub-  J^uisite. 
lication  thereof. 

XrV.  And  be  it  further  enacted,  That  if  any  Person  who  shall  ![*^JJJ*  ^ 
attest  the  Execution  of  a  Will  shall  at  the  Time  of  the  Execution  account  of 
thereof  or  at  any  Time  afterwards  be  incompetent  to  be  admitted  a  incompe- 
Witness  to  prove  the  Execution  thereof,  such  Will  shall  not  on  that  ^^^^ 
Account  be  mvalid.  witness. 

XV.  And  be  it  further  enacted.  That  if  any  Person  shall  attest  the  oifts  to  an 
Execation  of  any  Will  to  whom  or  to  whose  Wife  or  Husband  any  SJjT^^^^to 
beneficial  Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment,  of  ^e  vm. 
or  affecting  any  Real  or  Personal  Estate  (other  than  and  except 
Charges  and  Directions  for  the  Payment  of  any  Debt  or  Debts),  shall 

be  therebv  given  or  made,  such  Devise,  Legacy,  Estate,  Interest, 
Gift,  or  Appointment  shall,  so  far  only  as  concerns  such  Person 
attesting  the  Execation  of  such  Will,  or  the  Wife  or  Husband  of 
such  Person,  or  any  Person  claiming  ^imder  such  Person  or  Wife  or_ 
gusband,  be  utterly  nuH  and  voicfand  such  Person  so  attesting 
sfikttiSeacLmitted  as  a  Witness  to  prove  the  Execution  of  such  Will, 
or  to  prove  the  Validity  or  Invalidity  thereof,  notwithstanding  such 
Devise,  Legacy,  Estate,  Interest,  Gif^  or  Appointment  mentioned  in 
such  Will. 

XVI.  And  be  it  further  enacted.  That  in  case  by  any  Will  any  9^^^\^^ 
Real  or  Personal  Estate  shall  be  charged  with  any  Debt  or  Debts,  and  y^  admitted 
any  Creditor,  or  the  Wife  or  Husband  of  any  Creditor,  whose  Debt  is  a  witness. 
so  charged,  shall  attest  the  Execution  of  such  Will,  such  Creditor  not- 
withstanding such  Charge  shall  be  admitted  a  Witness  to  prove  the 
Execution  of  such  Will,  or  to  prove  the  Validity  or  invalidity 
thereof. 

XVII.  And  be  it  further  enacted.  That  no  Person  shall,  on  account  ??*|^*^J^|^ 
of  his  being  an  Executor  of  a  Will,  be  incompetent  to  be  admitted  a  a  witness. 
Witness  to  prove  the  Execution  of  such  Will,  or  a  Witness  to  prove 

the  Validity  or  Invalidity  thereof. 

XVIII.  And  be  it  further  enacted.  That  every  Will  made  by  a  Man  wiu  to  be 
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NoWmto 
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or  Codicil, 
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OeetrucUon. 

No  Altera- 
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Will  ahaU 
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Effect  un> 
lem  exe- 
cuted aa  a 
WilL 


revoked  by  or  Woman  shall  be  revoked  by  his  or  her  MJarriage  (except  a  Will 
Marriage,  mn^e  in  ezercLse  of  a  Power  of  Appointment,  when  the  Beal  or  Per- 
sonal Estate  thereby  appointed  wonld  not  in  default  of  such  Appoint- 
ment pass  to  his  or  her  Heir,  Costomaiy  Heir,  Ezeentor,  or  Aoniinia- 
trator,  or  the  Person  entitled  as  his  or  her  next  of  Km,  imder  the 
Statute  of  Distributions). 

XIX.  And  be  it  farther  enacted,  That  no  Will  shall  be  revoked  by 
any  Presumption  of  an  Intention  on  the  Ground  of  an  Alteration  in 
Circumstances. 

XX.  And  be  it  further  enacted.  That  no  WiU  or  Codicil,  or  any 
Part  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  l^ 
another  Will  or  Codicil  executed  in  manner  herein-befbre  required, 
or  by  some  Writing  declaring  an  Intention  to  revoke  the  same,  and 

Writing  exe-  ®3cecuted  in  the  Manner  in  which  a  Will  is  herein-before  requirwi  to 
cuted  like  a  be  executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  the 
WiU,  or  by    game  by  the  Testator,  or  by  some  Person  in  his  Presence  and  by  his 
Direction,  with  the  intention  of  revoking  the  same. 

XXI.  And  be  it  further  enacts.  That  no  Obliteration,  Interline- 
ation, or  other  Alteration  made  in  any  Will  after  the  Execution 
thereof  shall  be  valid  or  have  any  Effect,  except  so  far  as  the  Words 
or  Effect  of  the  Will  before  such  Alteration  shall  not  be  apparent^ 
ueless  such  Alteration  shall  be  executed  in  like  Manner  as  herein- 
before is  required  for  the  Execution  of  the  Will ;  but  the  Will,  with 
such  Alteration  as  Part  thereof,  shall  be  deemed  to  be  duly  executed 
if  the  Signature  of  the  Testator  and  the  Subscription  of  the  Witnesses 
be  made  in  the  Margin  or  on  some  other  Part  of  the  Will  opposite  or 
near  to  such  Alteration,  or  at  the  Foot  or  End  of  or  opposite  to  a 
Memorandum  referring  to  such  Alteration,  and  written  at  the  End  or 
some  other  Part  of  the  Will. 

XXII.  And  be  it  further  enacted,  That  no  Will  or  Codicil,  or  any 
Part  thereof,  which  shall  be  in  auy  Manner  revoked,  shall  be  revived 
otherwise  than  by  the  Be-execution  thereof^  or  by  a  Codicil  executed 
in  manner  herein-before  required,  and  showing  an  Intention  to  revive 

the  same ;   and  when  any  Will  or  Codicil  which  shall  be  partly 

to  revive  it.  revoked,  and  afterwards  wholly  revoked,  shall  be  revived,  such 
Eevival  shall  not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  Revocation  of  the  whole  thereof,  unless  an  Inten- 
tion to  the  contrary  shall  be  shown. 

XXIII.  And  be  it  further  enacted,  That  no  Conveyance  or  other 
Act  made  or  done  subsequently  to  the  Execution  of  a  Will  of  or 

inoperative  relating  to  any  Real  or  Personal  Estate  therein  comprised,  except  an 
by  any  Bub-  Act  by  which  such  WiU  shall  be  revoked  as  aforesaid,  shall  prevent 
tSiiveyance  t^®  Operation  of  the  Will  with  respect  to  such  Estate  or  Interest  in 
or  Act.         such  Real  or  Personal  Estate  as  the  Testator  shall  have  power  to 

dispose  of  by  Will  at  the  Time  of  his  Death. 
A  Will  shall  XXIV.  And  be  it  further  enacted.  That  every  Will  shall  be  con- 
^ibd  to  strued,  with  reference  to  the  Real  Estate  and  Personal  Estate  com* 
apeak  from  prised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
*J®,J[^'JJJ^^*j'  immediately  before  the  Death  of  the  Testator,  unless  a  contrary 
0  eBuH  r  jjj^g^j^i^jjj  ^q)1  appear  by  the  Will. 

A  ReBiduarv  .  XXV.  And  be  it  further  enacted,  That,  unless  a  contrary  Inten- 
i^diide^*^  tion  shall  appear  by  the  Will,  such  Real  Estate  or  Interest  therein  as 
KHUitescom-  shall  be  comprised  or  intended  to  be  comprised  in  any  Devise  in  such 
l-ipsJ-d  and  ^^^^  coiitaiucil,  which  shall  fail  or  be  void  by  reason  of  the  Death  of  the 
'^  ^  '        Devisee  in  the  Li  let  i  me  of  the  Testator,  or  by  reason  of  such  Devise 


No  Will 
revoked  to 
be  revived 
otherwise 
than  bv  Be 
execiition 
or  a  Codicil 


A  Devlae 
not  to  be 
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being  cantnLij  to  Law  or  othervdse  incapable  of  taking  effect,  shall  ▼old  Da- 
be  included  in  the  Besiduaiy  Devise  (if  any)  contained  in  such  Will.  ^*'*: 

XXVL  And  be  it  further  enacted.  That  a  Devise  of  the  Land  of  ▲  general 
the  Testator,  or  of  the  Land  of  the  Testator  in  any  Place  or  in  the  5®^  ^ 
Occupation  of  any  Person  mentioned  in  his  Will,  or  otherwise  tort  ilnds 
described  in  a  general  Manner,  and  any  other  general  Devise  which  Bhali  in- 
would  describe  a  Customary,  Copyhold,  or  Leasehold  Estate  if  the  ^o^^J^' 
Testator  had  no  Freehold  Estate  which  could  be  described  by  it,  Leasehold 
shall  be  construed  to  include  the  Customary,  Copyhold,  and  Lease-  ^J^^ 
hold  Estates  of  the  Testator,  or  his  Customary,  Copyhold,  and  Lease-  Lands? 
hold  Estates,  or  any  of  them,  to  which  such  Description  shall  extend, 
as  the  Case  may  be,  as  well  as  Freehold  Estates,  unless  a  contrary 
Intention  shall  appear  by  the  WilL 

XXVII.  And  Y>e  it  further  enacted,  That  a  general  Devise  of  the  A  general 
Eeal  Estate  of  the  Testator,  or  of  the  Keal  Estate  of  the  Testator  in  gj^f.^^^. 
any  Place  or  in  the  Occupation  of  any  Person  mentioned  in  his  Will,  tates  over 
or  otherwise  described  in  a  general  Manner,  shall  be  construed  to  which  the 
include  any  Real  Estate,  or  any  Real  Estate  to  which  such  Descrip-  »  gSS^i 
tion  shall  extend  (as  the  case  mav  be),  which  he  may  have  Power  to  Power  of 
appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as  an  ^^^J^"** 
Execution  of  such  Power,  unless  a  contrary  intention  shall  appear  by  ™^"  ' 
the  Will ;  and  in  like  Manner  a  Bequest  of  the  Personal  Estate  of  the 
Testator,  or  any  Bequest  of  Personal  Property  described  in  a  general 
Manner,  shall  be  construed  to  include  any  Personal  Estate,  or  any 
Personal  Estate  to  which  such  Description  shall  extend  (as  the  Case 

may  be),  which  he  may  have  Power  to  apooint  in  any  Manner  he 
may  think  proper,  and  shall  operate  as  an  Execution  of  such  Power, 
unless  a  contrary  intention  shall  appear  by  the  Will. 

XXVIII.  And  be  it  further  enacted,  That  where  any  Real  Estate  a  Devise 
shall  be  devised  to  any  Person  without  any  words  of  Limitation,  such  ^onS^of"*^ 
Devise  shall  be  construed  to  pass  the  Fee  Simple,  or  other  the  whole  Limitation 
Estate  (w  Interest  which  the  Testator  had  Power  to  dispose  of  by  "^JIJ^JJ®"' 
Will  in  such  Real  Estate,  unless  a  contrary  Intention  shall  appear  by  L^^  ^^ 
the  WiU.  v!^. 

XXIX  And  be  it  further  enacted,  That  in  any  Devise  or  Bequest  The  Worda 
of  Real  or  Personal  Estate  the  Words  "die  without  Issue,"  or  **die  ouUsS?" 
without  leaving  Issue,"  or  "  have  no  Issue,"  or  any  other  Words  which  or  "  die  ' 
may  import  eimer  a  Want  or  Failure  of  Issue  of  any  Person'  in  his  j'lthout 
Lifetime,  or  at  the  Time  of  his  Death,  or  an  indefinite  Failure  of  his  i^ne/^ 
Issue,  shall  be  construed  to  mean  a  Want  or  Failure  of  Issue  in  the  shall  be 
Lifetime  or  at  the  Time  of  the  Death  of  such  Person,  and  not  an  in-  JJ  meSfdie 
definite  Failure  of  his  Issue,  unless  a  contrary  Intention  shall  appear  without 
by  the  Will,  by  reason  of  such  Person  having  a  Prior  Estate  Tail  or  of  ^^  airing 
a  preceding  Gift,  being  (without  any  Implication  arising  &om  such  Death. 
Words),  a  Limitation  of  an  Estate  Tail  to  such  Person  or  Issue,  or 
otherwise  :  Provided,  that  this  Act  shall  not  extend  to  Cases  where 

such  Words  as  aforesaid  import  if  no  Issue  described  in  a  preceding 
Gift  shall  be  bom,  or  if  there  shall  be  no  Issue  who  shall  live  to  attain 
the  Age  or  otherwise  answer  the  Description  required  for  obtaining  a 
vested  Estate  by  a  preceding  Gift  to  such  Issue. 

XXX  And  be  it  further  enacted,  that  where  any  Real  Estate  No  Devise 
(other  than  or  not  being  a  Presentation  to  a  Church)  shall  be  devised  Jj  excwu-** 
to  any  Trustee  or  Executot,  such  devise  shall  be  construed  to  pass  tors,  except 
the  Fee  Simple  or  other  the  whole  Estate  or  Interest  which  the  '^^  ft  Term 
Testator  had  power  to  dispose  of  by  Will  in  such  Real  Estate,  unless  " Jtion  tu  a" 
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a  definite  Term  of  Years,  absolute  or  determinable,  or  an  Estate  of 
Freehold,  shall  thereby  be  given  to  him  expressly  or  by  Implication. 

XXXI.  And  be  it  further  enacted,  That  where  any  Real  EsEtate 
shall  be  devised  to  a  Trustee,  without  any  express  Limitation  of  the 
Estate  to  be  taken  by  such  Trustee,  and  the  beneficial  Interest  in 
such  Real  Estate,  or  m  the  suiplus  Rents  and  Profits  thereof,  shall 
not  be  given  to  any  Person  for  Life,  or  such  beneficial  Interest  shall 
be  given  to  any  Person  for  Life,  but  the  Purposes  of  the  Trust  may 
continue  beyond  the  Life  of  such  Person,  sucn  Devise  shall  be  con- 
strued to  vest  in  such  Trustee  the  Fee  Simple,  or  other  the  whole 
legal  Estate  which  the  Testator  had  Power  to  dispose  of  by  Will  in 
such  Real  Estate,  and  not  an  Estate  determinable  when  the  Purposes 
of  the  Trust  shall  be  satisfied. 

XXXII.  And  be  it  further  enacted,  That  where  any  Person  to  whom 
any  Real  Estate  shall  be  devised  for  an  Estate  Tail  or  an  Estate  in 
quasi  Entail  shaU  die  in  the  lifetime  of  the  Testator  leaving  Issue 
who  would  be  inheritable  under  such  Entail,  and  any  such  Issue  shall 
be  living  at  the  Time  of  the  Death  of  the  Testator,  such  Devise  shall 
not  lapse,  but  shall  take  effect  as  if  the  Death  of  such  Person  had 
happened  immediately  after  the  Death  of  the  Testator,  unless  a  con- 
trary Intention  shall  appear  by  the  Will. 

XXXIII.  And  be  it  turther  enacted.  That  where  any  Person  being 
a  Child  or  other  Issue  of  the  Testator  to  whom  any  Real  or  Personal 
Estate  shall  be  devised  or  bequeathed  for  any  Estate  or  Interest  not 
determinable  at  or  before  the  Death  of  such  Person  shall  die  in  the 
Lifetime  of  the  Testator  leaving  Issue,  and  any  such  Issue  of  such 
Person  shall  be  living  at  the  Time  of  the  Death*  of  the  Testator,  suck 
Devise  or  Bequest  snail  not  lapse,  but  shall  take  effect  as  if  the 
Death  of  such  Person  had  happened  immediately  after  the  Death 
of  the  Testator,  unless  a  contrary  Intention  shall  appear  by  Qie 
Will, 

XXXIY.  And  be  it  further  enacted,  That  this  Act  shall  not  extend 
to  any  Will  made  before  the  First  Day  of  January  One  thousand 
eight  hundred  and  thirty-eight,  and  that  every  Will  re-executed  or 
republished,  or  revived  by  any  Codicil,  shall  for  the  Purposes  of  this 
Act  be  deemed  to  have  been  made  at  the  Time  at  which  the  same 
shall  be  so  re-executed,  republished,  or  revived ;  and  that  this  Act 
shall  not  extend  to  any  Estate  pur  avtre  tie  of  any  Person  who  shall 
die  before  the  First  Day  of  Janttary,  One  thousand  eight  hundred 
and  thirty-eight 

XXXV.  And  be  it  further -enacted,  That  this  Act  shall  not  extend 
to  Scotland, 

XXXVI.  And  be  it  enacted.  That  this  Act  may  be  amended, 
altered,  or  repealed  by  any  Act  or  Acts  to  be  passed  in  this  present 
Session  of  Parliament 
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Duties  on  Probates  of  Wills  and  Letters  of 
Administration  under  the  Customs  of  Inland 
Revenue  Act,  1881. 

{Aapctssed  by  the  House  of  Commons^  May  dO,  1881.) 


Where  the  estate  and  effects  for  or  in 
respect  of  which  the  probate  or  letters 
of  administration  is  or  are  to  be  granted 
exclusive  of   trust  property  is   above 

jglOO  and  not  above  £500 At  the  rate  of  £1  for  every 

£50,  and   for  any  fractional 
part  of  £50  over  any  multiple 
of  £50. 
Where  the  estate  and  effects  shall  be 
above  £500  and  not  above  £1000    .     .    At  the  rate  of  £l  be.  for 

every  £50,  and  for  any  frac- 
tional part  of  £50  over  any 
multiple  of  £50. 
Where  the  estate  and  effects  shall 

be  above  £1000 At  the  rate  of  £3  for  every 

£100,  and  for  any  fractional 
part  of  £100  over  any  multiple 
of  £100. 
By  section  28,  for  the  purposes  of  the  duty  a  deduction  is  allowed 
of  funeral  expenses  and  debts,  not  including  voluntary  debts,  expressed 
to  be  payable  on  the  death  of  the  deceased,  or  payable  unoer  any 
instrument  which  shall  not  have  been  bond  fide  delivered  to  the  donee 
thereof  three  months  before  the  death  of  the  deceased,  and  debts  in 
respect  whereof  any  real  estate  may  be  primarily  liable  or  a  re- 
imbursement may  l>e  capable  of  being  claimed  from  any  real  estate 
of  the  deceased  or  from  any  other  estate  or  person. 

The  funertd  expenses  to  be  deducted  must  be  reasonable  funeral 
expenses  according  to  law. 

By  section  33,  where  the  whole  personal  estate  and  effects  of  any 
person  dying  after  the  1st  June,  1881  (inclusive  of  property  by  law 
made  such  personal  estate  and  effects  for  the  purpose  of  the  charge 
of  duty,  ana  any  personal  estate  and  effects  situate  out  of  the  United 
Kingdom),  without  any  deduction  for  debts  or  funeral  expenses,  shall 
not  exceed  £300,  the  person  applying  for  probate  or  letters  of  admin- 
istration may  deliver  a  notice  setting  forth  the  particulars  of  the 
estate  and  effects,  and  deposit  the  sum  of  15  shillings  for  fees  of 
Court  and  expenses  ;  and  also,  in  case  the  estate  exceeds  £100,  the 
further  sum  of  30  shillings  for  stamp  duty. 
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By  section  36,  the  paYment  of  the  snin  of  30  shiUings  under  sec- 
tion 33  is  to  be  in  mil  satisfaction  of  any  claim  to  legacy  duty  or 
succession  duty. 

By  section  41,  any  legacy,  residue  or  share  of  residue,  payable  out 
of  or  consisting  of  any  estate  or  effects  according  to  the  value  whereof 
duty  has  been  paid  under  the  Act,  is  relieved  from  the  1  per  cent, 
duty  imposed  by  65  Geo.  III.  c.  184.  And  in  respect  of  any  suc- 
cession to  property  according  to  the  value  whereof  duty  has  been  |MLid 
under  the  Act,  the  duty  of  1  per  cent  imposed  by  the  Succession 
Duty  Act,  1853,  is  not  payable. 

By  section  42,  legacy  duty  is  payable  on  legacies  under  £20,  unless 
the  whole  estate  is  less  than  £100,  when  no  legacy  duty  is  payable 
on  any  part  of  the  estate. 
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Stamp  Duties  (Probates,  Legacies,  and  Succession). 


IABLE8  for  Caloulatiiig  the  LEGAGT  AHD  8UCCE88I0H  DUTIS8 

from  £100  to  £1  (a). 
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11ATE8  of  LEGACT  AHD  8UCCS8SI0H  DITTIES. 

(U  Gw.  JIL  e.  184,  and  16  A  17  Viet.  e.  51.) 


Description  of  the  Residuary  Legatee,  or  next  of  Kin,  to 
be  tn  the  following  Worda  of  the  Act. 


£1  per  cent. 


8 


>i 


•» 


o 


To  Children  of  the  deceased  and  their  Deaoendants — or 
to  the  Father  or  Mother,  or  any  lineal  ancestor  of  the 
deceased. 

To  Brothen  and  Sisters  of  the  deceased,  and  their  De- 
scendants. 

To  Brothers  and  Sisters  of  the  Father  or  Mother  of  the 
deceased,  or  their  Descendants. 

To  Brothers  and  Sisters  of  a  Grandfather  or  Grandmother 
of  the  deceased,  and  their  Descendants. 

To  any  person  in  any  other  degree  of  collateral  oonaan- 
gninity— or  to  Strangers  in  blood  to  the  deceased. 

The  Husband  or  Wife  of  any  relative  pays  the  same  rate  of  duty  as.  that  tp  which  the 
relative  would  be  liable,  16  &  17  Vict,  c  61,  a.  11. 


On  Real  or  Personal  Estate,  If  the 

Deceased  died  after  the 

6th  April,  1865. 


6 


10 
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n 
li 

I 
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(a)  The  duties  on  sums  Tarying  between  those  stated  in  the  fint  five  lines  of  the  Table  caw*  of  course, 
be  ascertained  by  adding  the  different  proportions  together,  ylz.,  £60,  £10,  £5,,for  jS05— or  bjsubtrac^on, 
as— for  £96,  £6  nrom  £100. 
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A    SUMMARY 


OF  THE  ALTERA.TI0N8  HADE   IN  THE 


LAW   RELATING   TO   WILLS 


BT  THE 


MARRIED  WOMEN'S  PROPERTY  ACT,  1882, 


AND  THE 


CONVEYANCING  ACT,  1882, 

FORMING  AN  ADDENDUM  TO 

THEOBALD'S  TREATISE  ON  THE  LAW  OF  WILLS. 


London :  Stevsits  and  Sons,  119,  Chancery  Lane,  W.C. 


ADDENDA. 


The  testamentary  power  of  married  women  has  been  Married 
enlarged  by  the  Married  Women's  Property  Act,  1882,  ^^rty 
and  the 'statement  of  the  law  contained  on  pages  15 — 17  ^^>  ^^^*^- 
requires  modification. 

By  that  Act,  which  comes  into  force  on  the  1st  January,  Married 
1883  (section  1),  a  married  woman  is  capable  of  acquiring,  capable  of 
holding,  and  disposing  by  will  or  otherwise  of  any  real  or  ^^"^ 
personal  property  as  her  separate  property  in  the  same*"*/*"*^ 
manner  as  if  she  were  eifeme  sole,  without  the  intervention 
of  a  trustee  (section  1,  subs.  1), 

By  section  2,  every  woman  who  marries  after  the  com-  Property 

^_..  iTii  of    woman 

mencement  of  the  Act  may  hold  as  her  separate  property  married 
and  dispose  of  in  manner  aforesaid  all  real  and  personal  jj*^  ^^ 
property  which  shall  belong  to  her  at  the  time  of  her  J^  ^®Tf"  * 
marriage,  or  shall  be  acquired  by  or  devolve  upon  her 
after  marriage,  including  any  wages,  earnings,  money,  and 
property  gained  or  acquired  by  her  in  any  employment, 
trade  or  occupation  in  which  she  is  engaged  or  which  she 
carries  on  separately  from  her  husband,  or  by  the  exercise 
of  any  literary,  artistic  or  scientific  skill. 

By  section  4,  the  execution  of  a  general  power  by  will  by  Execution 
a  married  woman  is  to  have  the  effect  of  making  the  pro-  ^wer"^'* 
pei-ty  appointed  liable  for  her  debts  and  other  liabilities  in 


*  ADDENDA. 

the  same  manner  as  her  separate  estate  is  made  liable 

under  the  Act  (see  p.  624,  posli). 

PropertY        By  section  5,  every  woman  married  before  the  com* 

after  Act   mencement  of  the  Act  may  hold  and  dispose  of  in  manner 

nuu^^*"  aforesaid,  as  her  separate  property,  all  real  and  personal 

before.       property^  her  title  to  which,  whether  vested  or  contingent 

and  whether  in  possession,  reversion,  or  remainder,  shaU 

accrue  after  the.. (commencement  of  the  Act,  including 

wages,    earnings,    money,   and    property,  so    gained    or 

acquired  by  her  as  aforesaid. 

Married         By  section  18,  a  married  woman  who  is  an  executrix  or 

woman  ,     .    .  .1  .   .     ,         .  , 

executrix  administratrix  alone  or  jointly  with  any  other  person,  or 
or  truBtee.  ^  trustee  alouc  or  jointly  as  aforesaid,  may  sue  and  be 
sued  and  may  transfer  or  join  in  transferring  the  trust 
property  without  her  husband  as  if  she  were  a/em6  sole. 
Conveyan-  The  effect  of  gifts  over  in  default  of  issue  has,  as 
18S2.     *    regards  land,  been  modified  by  the  Conveyancing  Act, 

1882  (see  p.  534,  post). 

Restrict         By  sectiou  10  of  that  Act,  it  is  enacted  that  where  there 

execuU)ry  ^  &  persou  entitled  to  land  for  an  estate  in  fee,  or  for  a 

limitation.  ^^^^^  ^f  years,  absolute  or  determinable  on  life  or  for  term 

of  life,  with  a  limitation  over  on  default  or  failure  of  all  or 

any  of  his  issue,  whether  within  or  at   any  specified 

period  or  time,  or  not,  that  executory  limitation  shall  be 

and  become  void  and  incapable  of  taking  effect  if  and  as 

soon  as  there  is  living  any  issue  who  has  attained  the  age 

of  twenty-one  years  of  the  class  on  default  or  fidlure 

whereof  the  limitation  over  was  to  take  effect 

The  section  applies  only,  where  the  executory  limitation 
is  contained  in  an  instrument  coming  into  operation  after 
the  commencement  of  the  Act  (the  1st  January,  1883). 
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ABATEMENT, 

of  legacies,  620—622 

what  are  legacies  for  purpose  of,  620,  621 
how  the  value  of  annuities  calculated,  621 
legacies  for  valuable  consideration  have  priority,  U), 
legacy  in  lieu  of  dower  where  testator  has  no  land  has  no  priority,  i6. 
legacy  to  wife  to  be  paid  at  once,  ib. 
time  of  payment  creates  no  priority,  ib.,  622 
use  of  woids,  "  firstly,"  "  secondly,'*  in  introducing  legacies,  622 
legacies  on  supposition  of  a  surplus,  ib, 
realty  given  subject  to  l^ades  abates  before  them,  ib, 
between  genenl  and  residuary  legatees,  622—624 
legacies  have  priority  over  residue,  622,  623 
fund  set  apart  to  pay  annuities,  623 
direction  that  annuities  are  to  abate,  ib, 
loss  of  assets  falls  on  residue,  ib. 
consent  by  legatees  to  an  appropriation,  ib.,  624 

ABSOLUTE  INTEREST  IN  PEESONALTY,  370—876 
what  passes  an, 

words  of  limitation  to  pass, 

executors,  370 

heirs,  871,  372 

issue,  373,  374 
gift  of  the  income  of  property  when  it  passes,  374,  875 
power  of  disposition,  ^en  it  gives,  375,  376 
effect  of  subsequent  restrictions  upon,  877,  878 
distinguished  trom  a  trust  (see  Trust),  378->386 
cannot  be  given  in  succession,  478 
implication  of  (see  Impugation),  567 — 570 

ACCELERATION, 

of  power  of  leasing,  366 

not  effected  by  Tbellusson  Act,  447,  448 

takes  place  where  the  tenant  for  life  is  incapable  of  taking,  609 

by  revocation  or  forfeiture,  610  \ 

distinction  between  powers  of  sale  and  of  charging  as  regards,  ib. 

no  distinction  between  devises  and  appointments  as  regards,  t6. 

intention  not  to  accelerate  gift  in  default  of  appointment,  t&. 

ACCRUER,  516—618 

effect  of  a  clause  of,  upon  vesting,  416 

clause  of,  will  not  pass  accrued  shares,  516 

intention  that  accrued  are  to  go  with  original  shares,  517 

consolidation  of  original  and  accrued  shues,  ib. 

words  i4pplicable  to  accrued  shares,  ib. 
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ACCRJTER—eontmued. 

his  or  her  share  or  ahAres,  517 

share  and  shares  and  interest,  ib. 

where  the  fund  is  treated  as  entire  at  the  period  of  distribution,  ib, 

with  benefit  of  survivorship,  517 

gift  over  of  the  whole  fund,  518 

where  the  gift  is  residuaiy,  ib. 

restrictions  of  original  do  not  extend  to  accrued  shares,  ib, 

ACCUMULATION,  443—449 

of  rents  from  mines  passes  with  surface,  154 

of  past  years  when  applicable  to  maintenance,  369 

trust  for,  during  minorities  of  tenants  in  tail  void,  432,  433 
for  payment  of  debts  is  valid,  433 
tin  the  fund  reaches  a  certain  sum  when  valid,  ib, 

trust  for,  beyond  limits  of  perpetuity  is  void,  443 

effect  of  the  Thellusaon  Act,  A. 

property  given  so  as  to  involve,  is  within  the  statute,  i&.,  444 

owing  to  neglect  of  trustees  to  apply  money  at  once  is  not,  444 

direction  to  keep  up  policies  on  the  lives  of  children  is  not,  ib. 

testator  may  smect  any  one,  but  not  more,  of  the  periods  allowed  by  the 
statute,  ib. 

period  of  twenty-one  years  runs  from  the  testator^s  death,  ib. 

period  of  minority  runs  only  from  the  birth  of  the  minor,  ib. 

whether  allowable  during  minority  of  a  person  not  bom  at  the  date  of  the 
will,  ib.,  445 

beyond  the  limits  of  the  statute  is  void  pro  tanto,  445 

for  payment  of  debts  is  excepted  from  the  statute,  ib. 

the  debts  must  be  bondjide  debts,  ib. 

portions  for  children  of  testator  or  of  a  beneficiary  under  the  will  are  ex- 
cepted, ib.,  446 

what  interest  the  parent  must  take,  446 

what  portions  are  within  the  exception,  ib, 

fund  to  be  accumulated  and  given  to  children  living  when  accumulation 

fund  to  be  accumulated  and  given  to  parent  for  life^  and  then  to  his 

children,  ib. 
to  pay  portions  charged  by  another  instrument,  ib. 
portions  charged  by  the  will  are  within  the  exception,  ib. 
legatee  having  vested  right  may  stop  at  twenty-one,  447 
whether  the  nile  applies  to  charities,  ib. 
interests  in  remainder  not  accelerated,  ib. 
destination  of  excessive,  ib, 

the  statute  does  not  accelerate  any  gifts  in  the  wiU,  448 
forms  part  of  capital  of  residue,  ib. 
excessive,  of  residue  goes  to  heir  or  next  of  kin,  ib. 
income  of,  whether  it  forms  part  of  capital  of  residue,  Uf. 
title  to  accumulated  fund  given  over  in  certain  events,  ib, 

ACKNOWLEDGMENT, 

of  signature  to  will,  27 — 29 
of  person  as  heir,  effect  of,  270 

AOKEAGE, 

description  by,  effect  of,  97 

ADDITIONAL  LEGACIES  (see  Cumulativb  Legacies),  114—118,  577 

ADDITIONS, 

made  in  will,  rule  as  to,  32 — 34 
made  in  mistake  as  to  fact,  577,  578 
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ADEMPTION, 

by  sale  before  date  of  will,  102 

effect  of  subsequent  repurchase,  ib.,  103 

confirmation  by  codicil,  108 

by  subsequent  dealings  with  property  given  by  the  will,  119 — 122 
whether  speciHc  l^acy  must  be  subject  to,  108 
by  the  act  of  the  testator,  119 

by  conversion  through  a  properly  constituted  authority,  ib, 
by  VM  majoTy  ib, 

effect  of  a  mere  transfer  to  trustees,  120 
— » a  formal  change,  ib, 

receipt  by  the  testator  of  share  under  former  will,  ib, 

a  change  of  security,  ib, 

of  fund  subject  to  power,  121 

effect  of  confirmation  of  will  on  adeemed  legacy,  ib. 

the  Wills  Act,  102,  103 

gift  of  a  debt  adeemed  by  receipt,  121 

whether  a  fresh  debt  will  pass,  121 

of  a  gift  of  things  in  a  house,  121  122 

when  removal  is  material,  ib, 

whether  temporary  removal  will  work,  ib, 

by  change  of  interest,  122,  123 

of  lease  by  purchase  of  fee,  123 

section  23  of  the  Wills  Act  does  not  apply  to  cases  of,  575 
See  CONVEBSION,  192—206 
of  legacies  by  subsequent  advances,  594 — 597 
distinguished  from  satisfaction,  586,  587 
testcktor  must  be  in  loco  pttrerUig,  595 
advance  of  less  amount  adeems  pro  tanto,  ib, 
how  the  value  of  the  advance  is  estimated,  id. 
gift  of  residue  may  be  adeemed,  ib, 
small  advances  for  special  purposes  will  not  adeem,  ib, 
how  the  presumption  of,  is  rebutted,  i&.,  596 
differences  between  legacy  and  advance,  ib, 
advance  to  a  child  will  not  adeem  substitutional  gift  to  issue,  ib, 
advance  to  husband  for  purposes  of  the  marriage,  ib, 
whether  ademption  affects  executory  gifts  over,  t&.,  597 
adeemed  legacy  not  revived  by  codicil,  597 
advances  nuMle  before  the  will,  ib, 
of  legacies  given  to  strangers  for  a  purpose,  ib, 
by  express  directionB  (see  Hotchpot  Clauses),  597^600 


ADMINISTRATION,  <r    c.     '  ^  •   ^      /(/"' - 

of  personalty,  governed  by  domicile,  3 
of  charitable  ^ts,  301,  302 

of  assets,  618—669 ;  see  ASSETS,  Chaboe,  Exoneration,  Mabshalunq, 
Costs. 

ADMINISTRATOR, 

durante  minore  cekUe,  power  of,  356 
power  of  sale  not  implied  in,  362 
powers  of,  over  personalty,  364 

ADVANCEMENT, 

power  of,  not  confined  to  minority,  369 

what  pa3rments  authorused  by,  ib, 

payment  to  husband,  ib, 

— —  payment  of  debts,  ib. 

effect  0^  ui)on  vesting,  416 

in  legatee's  life,  whether  gift  by  wUl  is,  435,  486 
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ADVANCES, 

directioDs  to  bring  into  hotchpot,  597 — 600 

ADVOWSON, 

devise  of,  effect  oi,  154 

AFTERACQUIRED  LANDS, 

what  18  an  intention  to  dispose  of,  before  the  Wills  Act,  89 
effect  of  general  devise  on,  161,  162 

AFTER  THE  DEATH, 

effect  of  the  words  upon  Testing,  402,  408 
on  a  gift  in  default  of  i^e,  543 

AGENT, 

whether  he  can  give  reo^pi,  864 

request  to  employ  person  as,  how  far  binding,  880 

ALIEN, 

will  of,  18 

may  be  legatee^  98 

ALIENATION, 

eift  over  of  annui^  upon,  889,  890 

direotion  against,  effect  of  upon  rule  in  Shelley's  ease,  845 
restraints  upon  (see  CoNDinoMS  rifuonaiit),  458—460 
meaning  o^  468 

ALIQUOT  PART 

of  a  fund,  what  is  a  gift  ol,  109, 110 

ALL  AND  EVERY 

create  joint  tenanpy,  818 

ALTERATIONS 

in  will,  fules  as  to,  82—84 

of  soldier,  35 

^— ^—  made  in  mistake  as  to  fact,  577, 578 

ALTERNATIVE  CONTINGENT  LIMITATIONS, 
whether  rule  in  Shelley's  case  M>pliee  to,  336 
distinguished  from  limitations  dependent  on  prior  limitations,  476,  477 

AMBIGUITY,  99, 100,  208,  209.    See  EnDUtCB— DxacBiPTiOM. 

ANATOBIY, 

gift  of  body  for  purpose  of,  80 

■'  AND,'*  when  changed  into  "  or," 

upon  the  context  in  a  direct  gift,  581 
in  gifts  over,  528 — 530 

if  A.  dies  unmarried  and  without  issue  after  dsvise  in  fee,  528 
after  devise  for  life  with  remainder  to  children,  »fr. 
after  devise  in  tail,  gift  over  if  A.  dies  under  twenty-one  and  with- 
out issue,  tft. 
gift  over  upon  two  events,  one  of  which  includes  the  other,  529 
two  independent  events,  530 

AND  ALSO, 

effect  of,  in  introducing  specific  gift,  112 

ANxnrrriES, 

from  what  time  they  begin  to  run,  142 
postponement  of,  to  debts  and  legacies,  ib, 
arrears  of,  interest  on,  t6. 
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ANNUITIES— conitntied. 

gift  of,  charged  on  land  with  powers  of  distress  is  speciHc,  110 

are  included  in  term  of  legacies,  153 

rank  with  legacies  for  purposes  of  abatement,  620 

how  valued  for  purpose  of  abatement^  621 

characteristios  of,  387 — 390 

and  rent-charge  distinguished,  387 

right  to  distrain  by  statute,  ib. 

annuitant  may  bring  action  to  administer,  387 

charge  upon  realty  and  personalty,  ib, 

rule  in  Shelley's  case  applies  to  rent- charge,  ib.,  888 

given  with  words  of  inheritance  devolve  Uke  realty,  388 

cannot  be  entailed,  t&. 

though  given  with  words  of  inheritance  remain  personalty,  ib. 

chained  upon   realty   without  words  of  inheritance  are  personal 
estate,  ib, 

direction  to  lay  out  sum  in  purchase  of,  is  gift  of  sum,  888 

purchase  annuity  of  given  amount,  ib.,  389 

gift  over  on  bankruptcy  and  alienation,  389 

when  annuitant  entitled  to  value  of,  390 
duration  of,  390—397 

simple  gift  of,  is  for  life,  390 

cha^^d  on  freeholds,  390 

chattels  real,  tb.,  391 

created  de  novo  not  affected  by  section  28  of  Wills  Act,  390,  891 

for  maintenance,  391,  396 

gift  of  property  to  produce,  391 

direction  to  purchase,  ib.^  392 

gift  of  part  of  income  of  a  fund,  392 

devise  of  testator's  property  on  trust  to  pay,  ib.,  393 

direction  for  cesser  in  certain  events,  393 

power  to  appoint  in  fee,  ib. 

limitations  inconsistent  with  a  mere  life  interest,  ib. 

gift  of,  to  several  or  their  heirs,  ib. 

implication  of  survivorship  between  annuitants,  393 — 396.      See 
Survivorship,  Implication  op. 

gift  of,   during  minority  of  an  infant,  whether  it  determines  with 
infant's  death  under  twenty-one,  396,  397 
whether  charged  on  income  or  corpus,  635 — 638 

direction  to  set  apart  a  fund  to  fall  into  residue,  636 

with  gift  over,  ib. 

gift  over  of  the  fund  subject  to  or  after  payment  of,  637 

corpus  treated  as  entire  after  annuitant's  death,  ib. 

gift  of  surplus  income  of  each  year,  ib, 

when  a  continuing  charge  on  rents  and  profits,  ib.,  638.    Warmald  v. 
Muzeen,  17  Gh.  D.  16 

when  primary  charge  on  land,  641.     Paicking  v.  Bamett,  revd.  W. 
N.  1881,  108 

ANTICIPATION,  RESTRAINT  UPON, 
of  annuity,  effect  of,  389 
whether  can  be  void  for  remoteness,  431 
when  valid,  460,  469 
what  creates,  470,  471 
will  be  inserted  in  settlement  to  separate  tise,  561 

APPOINTMENT  (see  Power), 

under  a  special  power  with  invalid  condition  added,  raises  no  election,  84,  91 
it  may,  if  the  whole  appointment  is  invalid,  85 

whether  it  takes  fund  from  donees  in  default  in  all  events,  180,  181.     In 
re  IckeriTigUrs  Estate,  17  Ch.  D.  151 
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may  take  effect  as  deviae,  181 

class  to  take  in  defaalt  of,  249—251 

of  trustees  of  inheritaaoe  passes  fee,  346 

to  joint  tenants,  effSsct  of  lapse,  602 

to  objects  and  non-objects,  effect  of,  318,  606 

with  invalid  restrictions  added,  877 

APPORTIONMENT 

of  rents  between  residuary  and  specific  devisees,  135 

does  not  apply  to  profits  of  a  private  partnership,  t6. 

applies  where  an  absolute  is  cut  down  to  a  life  interest,  ib. 

of  condition,  457 

of  money  charged  on  realty  and  personalty,  and  given  to  charity,  192 

APPROPRIATION 

to  answer  legacy,  when  binding,  623,  624 

APPURTENANCES, 

what  will  pass  as,  155, 165 

ARREARS 

of  an  annuity,  whether  they  cany  interest,  142 

ARTICLES, 

meaning  of,  184 

AS  FAR  AS  the  rules  of  law  and  equity  permit, 

effect  of  these  words  on  doctrine  of  perpetuity,  438,  439 

whether  they  create  an  executory  trust,  552,  553,  558 

whether  they  carry  on  chattels  directed  not  to  vest  in  a  tenant  in  tail 

dying  under  twenty-one,  552,  553 
effect  where  the  trust  is  clearly  executoiy,  558 

ASSENT 

of  husband  to  wife's  will,  17 

ASSETS, 

order  of,  for  payment  of  debts,  618 — 624 

1.  general  personal  estate,  618 

specific  fund  charged,  ib. 
residue  undisposed  of,  ib, 
legacy  in  lieu  of  share  of  residue  which  lapses,  is  payable  out  of 

general  personal  estate,  ib.y  619 
whether  lapsed  share  of  residue  exonerates  share  well  disposed  of,  619 

2.  real  estate  devised  for  payment  of  debts,  whether  descended  or  not^  ib, 

3.  real  estate  descended  not  charged  with  debts,  620 

4.  real  estate  charged  with  debts  and  devised  or  descended,  t& 

5.  pecuniary  legacies,  ib, 

wheUier  lapsed  legacy  exonerates  one  that  takes  effect,  ib. 

what  are,  for  purposes  of  abatement,  ib.,  621 

priority  between,  621 

legacies  and  residue,  622,  623 

6.  real  estate  devised  not  charged  with  debts,  624 

7.  property  appointed  under  a  general  power,  ib, 

8.  foreign  land  follows  lex  loci,  ib, 

how  costs  of  administration  are  payable,  625 — 627 

See  Patching  v.  Bamett,  Law  limes,  July  2, 1881 
loss  of,  on  whom  it  falls,  623 

ASSIGNS, 

trust  to  be  executed  by  the  survivor  of  the  trustees,  his  heirs  and  assigns, 

is  devisable,  75 
effect  of,  URed  as  a  word  of  limitation,  272,  273 
when  superadded  to  representativefii,  286 


INDEX,  671 


AS  WELL  AS, 

effect  of,  ia  making  gift  spedfio,  112 

AT, 

effect  of,  in  a  devise  of  specific  lands,  96,  97 

ATTESTING  WITNESS, 

signature  by,  to  will,  29,  30 
gifts  to,  94 

AT  THE  DEATH, 

gift  over,  when  it  cuts  legatee  down  to  life  interest,  473,  484,  579 
effect  of,  upon  gift  in  failure  of  issue,  543 

ATTRACTION, 

doctrine  of,  369,  372,  373,  374,  541 


B. 
BANK  NOTES 

will  pass  as  money,  144 

BANKRUPTCJY, 

gift  over  on,  of  annuity,  389 

when  effectual,  461,  466 

construction  of,  464,  465 

when  it  determines  power  to  appoint  to  children,  463 

BASTARDS.     See  ImsaiTDfATX  Childben,  226—239 

BELIEF, 

erroneous,  will  not  raise  election,  83 
legacy  given  from  erroneous,  577,  578 

BENEFICIAL 

power,  meaning  of,  173, 174 
interest,  meaning  of,  409 

BENEFIT,  words  of 

whether  they  prevent  legal  estate  from  passing,  168 
superadded  to  executors,  370 
gifts  in  trust,  384 

BENEVOLENCE, 

puiposes  of,  are  not  charitable,  290,  291 

BEQUEATHED, 

gift  of  property,  148 

BLANKS 

may  be  left  in  will,  32 

may  not  be  fi}led  up  by  parol  evidence,  208,  209,  242 

BONA  VACANTIA, 

Crown  entitled  to,  612 

BONUS 

on  shares  declared  before  the  death,  will  not  pass  with  the  shares,  134 

when  apportionable,  1 35 

right  to,  as  between  tenant  for  life  and  remainderman,  644 

BOOK-DEBTS, 

what  passes  under,  148,  156 
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BORN, 

gift  to  children,  wheth«r  it  excludes  those  afterboni,  240 

BORN  OR  TO  BE  BORN, 

effect  of  words  in  extending  class,  251,  252 

BOROUGH  ENGLISH  LANDS, 

devise  of,  to  the  heir  of  a  person,  269 

BUILD, 

gift  to,  charitable  institntions,  307 — 310 

BUSINESS, 

cannot  be  carried  on  without  authority,  366 
what  capital  may  be  employed  in,  ib. 
effect  of  direction  to  carry  on,  »6.,  367 
See  /n  re  Aforyan,  29  W.  R.  733 


0. 
CALLS 

upon  shares,  when  payable  by  specific  legatee,  125,  126 

CAPACITY-, 

testamentary,  what  is,  14 — 19 

CAPITA,  PER  (see  Disteibution),  252—256 

gift  to  several  families  goes  to  children,  268 

CAPITAL  AND  INCOME, 

accumulatioDS  released  by  statute  are  capital  of  residue,  448 
whether  income  of  accumulations  is  capital  of  residue,  ib. 
as  between  tenant  for  life  and  remainderman, 

dividends  declared  before  death  of  tenant  for  life  are  income,  643 

on  shares  declared  after  death  of  tenant  for  life,  ib.,  644 

partnership  profits,  644 

debts,  t6. 

effect  of  a  power  of  declaring  whether  profits  shall  be  income  or 

capital,  ib, 
bonus  out  of  profits,  ib, 
timber,  ib,,  645 

(See  Tknant  for  Lifb  and  Remainderman.) 

CASH, 

meaning  of,  147 

CHANGE 

of  interest  of  testator, 

acceptance  of  new  lease,  122 
purcnase  of  equity  of  redemption,  123 
effect  of  Wills  Act,  ib, 

CHANGING  WORDS, 

"  or  "  will  not  be  changed  into  "  and  "  in  a  condition  precedent,  581 

(See  Ob),  831,  393,  492 
"fourth  "  changed  into  "fifth,"  582 
change  of  "  and  "  into  "or"  in  gifts  over,  528»530,  581 
cliange  of  "  or  "  into  "  and,"  530,  531 

CHARGE 

on  realty,  when  it  includes  legacy  by  unattested  codicil,  55 
on  specific  gift  when  adeemed^  119 
may  operate  by  way  of  devise,  181 
upon  devisee,  effect  of  in  passing  fee,  326 
on  land,  vesting  of,  406,  407 
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CHARGE— eonHnued. 

reduplication  of,  tmder  referential  gift,  555 

power  to,  when  inserted  in  settlementi  561,  562 

will  not  fail  by  revocation  of  devise,  subject  to  charge,  576,  577 

death  of  devisee,  604 

will  by  ademption  of  gift,  subject  to  the,  i& 
devise  subject  to,  which  fails,  608,  609 

CHAUGE  OF  DEBTS, 

effect  of,  in  excluding  trust  estates  from  general  words,  169 

in  excluding  property  subject  to  a  power  from  general  words,  174 

on  estates  of  trustees,  851,  852 

whether  it  gives  executors  a  power  of  sale,  860 — 368 

power  to  give  receipt  implied  from,  864 

what  debto  it  includes, 

debts  BubsiBting  at  the  death,  629 
damages  accrued  after  the  death,  680 
direction  to  pay  debts  subsisting  at  a  particular  time,  t6. 

of  another,  ib. 


deduct  debts  due  from  a  legatee,  ib. 


testamentary  expenses,  what  are,  625 
funeral  and  other  expenses,  ib, 
upon  what  property  it  takes  effect, 

charge  of  debts  and  legacies  charges  all  the  testator's  property,  680 

legacies  merely,  is  con&ed  to  residuaiy  lands,  681 

how  created, 

devise  of  rentchaige,  681 

charge  on  realty  in  case  personalty  insufficient^  tb. 

greneral  direction  to  pay  debts,  ib. 

whether  it  charges  realty  left  to  descend,  ib,,  682 

subsequent  express  charge  of  certain 'debts  on  particular  lands  is 

immateriid,  682 
subsequent  charge  of  all  debts  on  personalty  is  immaterial,  ib. 

certain  hmds,  ib, 

effect  of  exception  of  certain  lands   out  of  subsequent   express 

charge,  ib. 
express  chai^pfe  not  controlled  by  subsequent  partial  charges,  i&. 
effect  of  a  direction  to  executors  to  pay  debts,  ib. 
where  no  realty  is  devised  to  them,  ib. 
land  devised  to  them  is  charged,  ib.,  688 
whether  legacies  to  be  paid  by  executor  are  charged  on  lands  devised 

to  him,  688 
it  is  immaterial  whether  the  devise  b  for  life  or  in  tail,  688 
unequal  devises  to  executors,  ib. 
gift  of  real  and  personal  estate  after  payment  of   debts  charges 

both,  ib.,  634 
power  to  raise  debts  out  of  rents  and- profits  charges  corpus,  634 
whether  annuity  is  charged  on  coipus  or  income,  635—688 

CHARITY,  gifts  to,  290—818 
defined,  290—296 

gifts  for  educational  and  religious  purposes,  290 

for  objects  of  liberality  and  benevolence,  ib,,  291 

for  private,  291 

gift  to  volunta]^  society,  ib. 

for  benefit  of  parish,  ib. 

to  build  or  repair  a  tomb,  ib, 

to  repair  a  church,  ib.,  292 

in  favour  of  Dissenters,  Jews,  and  Roman  Catholics,  ib. 

to  monastio  orders,  ib.,  298 

X  X 
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gift   for  release  of  poacfaere,  293 

superstitioiis  uses,  t&. 

for  masses,  i6. 

for  masses  in  Ireland,  tb.,  294 

for  relief  of  aged,  impotent,  and  poor,  294 

for  widows  and  orphans,  ib, 

to  poor  relations,  whether  charitable,  ift.,  295 

in  respect  of  an  office,  295,  296 

to  poor  clergymen  to  be  selected  by  a  trustee,  296 

to  trustees  of  a  charity  without  more,  ib, 

doctrine  of  cy  prks,  296—301,  311 

gift  to  a  particular  charity  may  lapse,  296 

misdescription  of  a  charitable  society,  297 

eift  for  definite  charitable  object  may  fail,  i&. 

inquiry  directed  as  to  the  possibility  of  an  object,  t&. 

gift  upon  a  remote  event  is  void,  ib, 

gift  for  charitable  or  other  indefinite  objects,  298 

where  part  must  be  applied  to  charity,  i6. 

when  Uiere  is  a  general  charitable  intent,  299 

whether  particular  charitable  gifts  fall  into  residue  given  to  charity,  ib, 

gift  contrary  to  policy  of  statute,  ib, 

increase  in  value  of  rents  and  profits  given  to,  «&.,  300,  301 
administration  of,  301,  302 

gift  to  charitable  institution  is  administered  by  the  institution,  301 

trustees  administered  by  court,  ib, 

foreign  trustees,  ib. 

where  a  disaretion  left  to  the  trustee,  302 
what  may  not  be  given  to  charity,  302 — 313 

effect  of  the  statute  of  Mortmain,  ib. 

what  is  an  interest  in  land  within  the  Act.  302 — 306 
money  to  arise  from  sale  of  land,  302 
purchase  money  for  land  contracted  to  be  sold,  303 
money  to  arise  from  sale  of  land  under  a  prior  instrument,  t& 
crops,  leaseholds,  304 
money  secured  by  mortgage  of  land,  %b, 
equitable  mortgages  and  mortgages  of  leaseholds,  ib. 
mortgages  of  r^  and  personal  property  when  apportioned,  ib. 

of  rates  on  occupiers,  ib. 

of  poor  rates,  ib. 

of  turnpike  toUs  and  harbours  and  dock  rates,  tb. 

Metropolitan  Board  of  Works  Stock,  ib. 

arrears  of  interest  due  on  a  mortgage,  305 

rent  accrued  since  the  death  on  land  contracted  to  be  sold,  ib. 

judgment  debt  charged  on  realty,  ib. 

covenant  to  leave  money  by  will  is  void  as  regards  realty,  305 

shares  in  public  companies  are  not  within  the  statute,  ib. 

debenture  stock,  debentures,  mortgage  debentures  of  railways, 

305,  306 
bonds  chai^ged  on  police  rates,  306 
arrears  of  rent  due  at  the  death,  ib. 
nor  apportioned  rent,  \b, 

nor  royalty  on  minerals,  nor  tenant's  fixtures,  ib. 
legacy  duty  on  charitable  legacy  must  be  paid  out  of  pure 

personalty,  302 
what  is  personalty  to  be  laid  out  in  land,  306 — 310 

money  to  be  invested  on  real  or  mortgage  security,  806 
money  ultimately  to  be  invested  in  land,  t<6. 
where  the  tnuteos  have  an  option,  ib. 
gift  to  pay  c>ff  a  mortgage  debt,  i6.,  307 
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gift  to  improve,  enlarge,  or  repair  a  charitable  institution,  807 

build,  ib, 

discretion  to  trustees  to  build  or  not,  ib. 

trustees  to  select  charities,  ib. 

gift  to  establish  a  charity,  808 

provide  a  charity,  ib. 

support  or  found,  ib. 

endow,  ib. 

evidence  of  intention  that  land  was  not  intended  to  be  purchased, 

t6.,  309, 810 
gift  to  charity  existing  for  purchase  of  land,  810 

foreign  charity,  ib. 

universities  of  Oxford  and  Cambridge,  and  Eton,  Winchester,  and 
Westminster,  ib.,  811 

whether  a  devise  to  a  college  carries  legal  estate,  811 

charities  empowered  to  hold  lands,  ib. 

money  to  be  employed  on  land  devised  to  charity,  ib. 

redemption  of  land  tax,  ib. 

Church  Building  Acts,  ib.,  812 

endowment  of  districts,  812 

secret  trust  for,  bad,  813 

whether  legal  estate  passes,  ib. 
gift  over  of  property  given  to,  cannot  be  too  remote,  424 
whether  accumulation  directed  in  favour  of,  may  be  stopped,  447 
gift  to,  of  residue  after  void  gift  is  good,  585 
marshalling  in  favour  of,  628,  629 

CHATTEL  INTEREST, 

when  trustees  take,  852,  858 

CHATTELS, 

in  a  house,  bequest  of,  121,  122, 150,  151,  186 

meaning  of,  160 

bequest  of,  by  reference  to  limitations  of  realty,  552 — 555 

effect  of  revocation  of  trusts  of  realty,  577 

executory  trust  to  settle,  558 

who  entitled  to,  in  default  of  next  of  Idn,  612 

CHILD, 

when  used  as  a  word  of  limitation,  382,  883 

CHILD  EN  VENTRE, 

is  considered  as  bom  for  purposes  of  benefit,  249 

but  for  no  other  purpose,  ib. 

whether  illegitimate,  can  acquire  reputation  of  parentage,  237 — 239 

effect  of,  upon  rule  in  WUdCi  case,  884 

CHILDREN, 

gifts  to  illegitimate  (see  Illimittmatr  Children),  226 — 239 

legitimate,  239—256 

whether  children  must  be  legitimate  according  to  English  law,  226, 

227 
includes  children  by  a  first  and  second  marriage,  289 
does  not  include  grandchildren,  ib.,  240 
words  of  fut\irity  will  not  exclude  existing  children,  240 
posthumous  children,  ib. 

words  referring  to  existing  children  will  not  exclude  afterbom,  ib, 
express  gift  to  a  child  will  not  exclude  him  from  a  gift  to  children,  ib. 
.  gift  to  a  class  for  life  and  then  to  their  children,  when  some  members 
of  the  class  are  dead  at  the  date  of  the  will,  241 

X  X  2 
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gift  to  the  dukben  of  A.  nd  B^  241 

ft  oerUdn  nnmber  of  difldren  wlioi  ^bae  aie  more^  Ai,  242, 

243 


wbeD  the  daes  is  aaoertained  (see  Cla»  whem  ABCXBADnD),  243 — 
251 

effect  of  woidi  of  futurity  upon  the  leoertainment  of  the  r\nm,  251 
gifto  to  perent  and,  whether  th^  tkke  suooeaBTelj  or  jointly,  814 — 317 
uiied  M  a  word  of  limitataon  (see  WihTt  eeut,  rule  in),  332 — 335 
gifts  to,  who  nirriTe  their  parents  (see  yBBmo),  418-— 422 
portions  for,  when  excepted  from  TImIItusoo  Act»  445,  446 
gifts  over  upon  death  without,  532,  533 
-^^^^— ^^  without  leaving,  tfr. 
unmarried  and  without^  528 

CHOSES  IN  ACTION, 

whether  they  pass  as  things  in  a  locality,  150,  151, 160 

CHURCH, 

gift  to  bmld  a»  312 

CLASS, 

1^  to,  right  to  income,  187 

one  of  a»  219 

devise  to  a,  in  tail,  whether  they  take  jointly  or  soooesBiYely,  314 

gift  to  a  contingent,  and  upon  a  contingency,  403,  404,  409,  410 

gifts  to  a,  when  the  youngest  attains  twenty-one,  417,  418 

doctrine  of  lapse  in  case  of  gifts  to  %  605,  606 

what  is  a  gift  to  a,  607 

gift  to  persons  **  before  named,''  t&. 

five  daughters  of  A.,  ib, 

executors  "herein-named,"  tb. 

a  class  and  an  individual,  ib.,  608 

CLASS  WHEN  ASCERTAINED, 

when  the  gift  is  to  younger  children,  221,  222 

when  the  gift  is  to  younger  children  upon  a  contingency,  ib. 

when  the  eldest  son  is  to  be  aaoertaineid,  224 

in  gifts  to  children,  242—252 

immediate  gift  or  devise,  242,  243 

contingent  remainder,  244 

copyholds,  245 

effect  of  recent  statute,  ib, 

equitable  remainder,  ift. 

future  gifts,  246 

gift  of  reversionaiy  property,  ib, 

—  to  be  paid  at  twenty-one,  ib, 

—  of  mamtenance  out  of  vested  shares,  247 
division  when  the  youngest  attains  twenty-one,  248 
gift  of  fixed  sum  to  each  member  of  a  class,  i&. 

—  to  children  who  attain  twenty-one,  %b. 
child  en  ventre  admitted,  249 

conceived  before  but  bom  alter  maniage,  ib. 

class  to  take  in  default  of  appointment,  249 — 251 
where  the  only  gift  is  through  the  power,  249,  250 
power  to  appoint  by  deed  or  will,  250,  251 
effect  of  words  of  futurity,  251,  252 
in  the  case  of  gifts  to  issue,  262 

when  the  gift  is  substitutional,  t6. 
in  remainder,  ib. 
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in  the  case  of  gifts  to  relations,  264—266, 280 

the  class  is  ascertained  at  the  death  of  the  propositus,  264 
where  the  tenant  for  life  is  sole  next  of  kin,  ib.,  265 
when  the  class  to  take  in  default  is  ascertained,  265,  266 

in  the  case  of  gifts  to  next  of  kin  or  heirs,  280 — 283 

same  rules  apply  to  realty,  personalty,  and  a  mixed  fund,  280 
next  of  kin  are  ascertainable  at  the  death  of  the  propositus,  ib, 
when  the  tenant  for  life  is  sole  next  of  kin,  t6.,  281 
exception  of  persons  who  could  only  be  next  of  kin  if  the  tenant  for 

life  were  dead,  281 
next  of  kin  of  a  deceased  person  when  the  tenant  for  life  is  sole  next 

of  kin,  ib, 
same  rules  apply  Id  the  case  of  executory  gifts,  i5.,  282 
when  the  gift  is  to  nearest  of  kin  of  my  family  or  relations,  ib, 
effect  of  words  of  futurity  upon  the  rule,  282,  288 

in  the  case  of  substitutional  gifts,  500,  501 

gifts  to  survivom  (see  SoBvivoBS),  511 — 516 

CLEAR  SUM, 

gift  of,  whether  free  from  legacy  duty,  143 

CODICIL, 

revocation  of  wUl  by,  42—44,  576,  578, 579 
revival  of  wHl  by,  68—60 

See  In  b<mU  Stedman,  29  W.  R.  743. 

COLLATERAL  HEIR, 

devise  to,  in  default  of  heirs,  creates  an  estate  taU,  824 

COLLEGE, 

devise  to,  810,  811 

COMMON,  TENANCY  IN, 

what  creates  (see  Jonrr  Tenanot),  820—822 

CONCURRENT  AND  SUCCESSIVE  INTERESTS,  314—317 

CONDITIONS 

of  original  i^Iy  to  substituted  legacy,  117,  118 
distii^fuished  from  cases  of  election,  82,  88 

from  trusts,  882,  898 

from  limitations,  898 

devise  subject  to  a  proviso^  899 
estate  of  trustees  to  preserve,  ib. 
general  test  of.  precedent,  ib,,  400 
mvolving  consideration,  &. 
requiring  time  for  their  performance,  ib, 

precedent  must  be  fulfQled  whether  impossible,  impolitic,  or  illegal,  400 

involving  physical  impossibility  void  in  personalty,  ib, 

discharged  by  testator,  ib. 

eontra  bonot  mores  void  in  personalty,  ib.    See  VBSTiira,  400 — 406 

subsequent,  450 — 471 

imposBible,  impolitic,  or  illegal,  are  ineffectual,  450 

whether  a  gift  over  is  material,  ib. 

maixiage  with  consent  of  several  persons  becomes  impossible  by 
death  of  any,  ib, 

not  performed  through  ignorance  take  effect,  451 

unless  the  devisee  is  heir,  ib, 

forfeiting  a  legacy  if  not  claimed  within  a  given  time,  ib. 

what  amounts  to  a  daim,  ib. 

whether  effectual  without  gift  over  in  realty,  ib. 
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CONDinONS-eonttiitiAi. 

whether  penonftlty  foHowB  the  same  rales,  451»  452 
test  of  vftUdity  of,  452 
of  residence  must  be  clearly  defined,  t&. 
not  to  dispute  a  will  are  TiJid,  ib, 
not  to  institute  legal  proceedings,  i5.,  453 
to  require  bonds  not  to  many,  453 
in  restraint  of  marriage,  453 — 457 

applies  to  lawful  marriage,  453 

imposed  on  devisees  for  life  or  in  fee  are  valid,  ib. 

devisee  in  tail,  t6. 

bad  in  case  of  personalty,  t6. 

same  rule  applies  to  a  mixed  fund,  ib. 

whether  same  rule  applies  to  legacy  out  of  proceeds  of  sale  of 

land,»&. 
limitation  tUl  marriage  is  good,  ib. 
in  partial  restraint  of  marriage  are  good,  454 
restraining  widow  or  widower  from  marrying,  ib, 
requiring  marriage  with  consent,  ib. 

Bee  In  re  Brtywn's  TruMts,  29  W.  R.  604. 
restraining  marriage  before  a  certain  age,  ib. 
doctrine  of,  in  terrorenif 

to  what  conditions  it  applies,  454,  455 
conditions  in  partial  restraint  of  marriage,  ib. 

not  to  dispute  a  will,  455 

effect  of  a  gift  over,  tb. 

whether  the  doctrine  s^plies  to  conditions  precedent,  ib. 
waiver  of,  by  the  testator,  ib.,  456 

whether  second  marriage  with  consent  fulfils  condition  requiring  con- 
sent, ib. 
performance  of,  requiring  consent,  ib. 
consent  of  several  persons,  ib.,  457 

of  guardian  not  discharged  by  death  of  guardian  appointed  by  the 

will ;  In  re  BrounCs  TrusU,  29  W.  R  604 
apportionment  of  condition,  457 
right  of  pre-emption  within  given  time,  ib. 
requiring  a  release  within  a  given  time,  458 
performance  of,  generally,  ib. 
repugnant,  45&— 471 

general  restraints  upon  alienation  are  bad,  458 

partial  restraints  upon  alienation  are  valid,  459 

whether  restraint  upon  alienation   by  any  particular  assurance  is 
good,  ih. 

direction  not  to  raise  rents,  ib. 

gift  over  of  personalty  on  alienation,  ib. 

gift  over  on  alienation  before  certain  time,  ib.,  460 

before  period  of  distribution,  460 

gift  over  if  legatee  dies  intestate,  tft. 

if  prior  gift  is  void  at  law,  ib. 

condition  not  to  bar  entail,  ib. 

estate  tail  cannot  be  determined  in  part,  461 

directed  to  cease  as  if  tenant  in  tail  were  dead,  tb. 

absolute  interest  directed  to  cease  as  if  donee  were  dead,  ib. 
enjoyment  cannot  be  postponed  beyond  twenty-one,  ib. 
life  interest  must  be  subject  to  bankruptcy  law,  ih. 
whether  trust  for  maintenance  passes  to  creditors,  ib. 
life  interest  may  be  determined  on  bankruptcy,  462 
distinction  between  limitations  and  conditions  is  immaterial,  ib. 
effect  of  gift  over  upon  bankruptcy  for  the  maintenance  of  Uie  bank- 
rupt and  his  family,  ib.,  463 
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CONDITIONS— amewaed. 

whether  ban]araptcy  determineB  a  power  of  appointing  to  children, 
468 

alienationi  what  it  includes,  ib, 

insolvency,  meaning  of,  ib, 

gift  over  upon  bankruptcy,  whether  it  includes  subsisting  bank- 
ruptcy, 464,  465 

effect  of  annulment  of  bankruptcy,  465 

bankruptcy  during  prior  Ufe  estate,  t6.,  466 

what  words  create  a  separate  use,  466 — 468 

corpus  as  well  as  income  may  be  given  to,  466 

effect  of  separate  use  on  curtesy,  w. 

separate,  own  use,  proper  hands,  467 

own  disposal,  where  the  legatee  is  married,  tb, 

receipt  clause,  ib. 

gift  for  maintenance,  468 

word  **  sole  '*  does  not  primd  facie  create  separate  use,  ib. 

under  what  circumstances  it  may,  ib.,  469 
what  words  create  a  restraint  upon  anticipation,  469 — 471 

restraint  upon  income,  469 

corpus,  ib.f  470 

the  restraint  determines  with  coverture,  470 

but  revives  on  a  second  marriage,  ib. 

whether  the  restraint  upon  anticipation  imposed  upon  the  exercise 
of  a  power  attaches  to  the  gift  in  default  of  appointment,  i&., 
471 

CONSENT, 

to  exercise  of  power  of  sale, 

by  infant,  357 

by  tenant  for  life  after  alienation,  ib. 

bankruptcy,  ib. 

whether  survivor  of  class  can  give,  358 
to  investment, 

must  be  given  previously,  365 
marriage  with  (see  OoiroiriONs),  450,  454 — 456,  490 

CONSISTING  IN, 

effect  of  words,  in  restraining  large  words,  183 

CONSTRUCTIVE  TRUST, 

whether  it  passes  under  general  words,  169, 170 

CONSUMABLE  ARTICLES 

cannot  be  given  in  succession,  472 

CONTINGENCY, 

gift  upon,  must  be  literally  fulfilled,  404 

importing  no  more  than  determination  of  prior  estates,  ib.,  405 

not  imported  into  gift  to  a  single  child,  410 

reflected  back  into  constitution  of  original  class,  {&.,  411 

gift  to  a  class  upon  a,  contingency  when  imported  into  the  constitution  of 

the  dass,  421,  422 
where  it  runs  through  a  series  of  limitations,  477,  478 
where  events  which  happen  include  named  events,  481 — 483 
gift  over  upon  death  treated  as,  483 — 485 

coupled  with,  485—490 

attaching  to  original  not  extended  to  substitutional  legatees,  498,  499 

CONTINGENT  GIfT, 

when  it  carries  income,  183 — 137 
interest  on,  139,  140 
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CONTINGENT  POWER, 
execution  of,  179 

CONTINGENT  REMAINDEES  (see  VaenHa),  400—406 
incidents  of,  244,  245,  474,  475 
trustees  to  preserve,  what  estate  they  take,  850,  351 

CONTINGENT  WILL,  11, 12 

CONTRACT  FOR  SALE, 

effect  of,  on  devise,  204,  205 

on  devise  of  trust  estates,  169,  170 

CONVERSION,  192—206 
what  effects,  192—194 

direction  to  consider  land  personalty,  192 

direction  to  divide,  t&. 

power  to  convert,  ib, 

conversion  upon  request,  193 

power  to  continae  securities,  ib. 

discretion  controlled  by  general  intention,  t&.,  194 

by  subsequent  limitation,  194 

whether  directed  for  all  purposes  of  the  will,  194 — 197 

direction  that  realty  should  form  part  of  personalty,  194, 195 
gift  of  residue  of  proceeds  of  sale,  195 

whether  residuary  bequest  passes  proceeds  of  sale  of  realty,  ib. 
direction  to  convert  at  a  certain  time  and  divide,  ib, 
absolute  direction  to  sell,  ib. 
mixed  fund  to  be  converted,  196 

when  the  personalty  and  proceeds  of  sale  of  realty  are  treated  as 
separate  funds,  ib.,  197 
who  is  entitled  to  property  to  be  converted  but  undisposed  of,  197, 198 
heir  at  law  and  next  of  kin  are  entitled,  197 
direction  that  proceeds  of  sale  of  realty  are  to  be  part  of  the  personal 

estate,  ib. 
declaration  that  the  proceeds  of  sale  shall  not  lapse  for  the  benefit  of 

the  heir,  tb, 
surplus  of  sale  of  realty  directed  to  be  personal  estate  and  given  to  the 

executors,  ibr 
money  to  be  laid  out  in  land  results  for  next  of  kin,  198 
how  the  heir  and  next  of  kin  take  property  directed  to  be  converted,  198, 199 
where  the  object  of  the  conversion  wholly  fails,  198 
where  it  fails  partially,  ib. 

where  realty  is  directed  to  be  converted  and  charged  with  debts,  t&.,  199 
at  what  period  the  failure  of  the  puiposes  oi  the  conversion  is  to  be 

determined,  ib. 
personalty  to  be  laid  out  in  land  goes  to  next  of  kin  as  land,  i& 
as  between  tenant  for  life  and  remainderman,  199—203 
waiting  property  must  be  converted,  199 
reversionary  property,  199 

specific  enjoyment,  what  entitles  the  tenant  for  life,  200 
when  the  mterest  of  successive  taken  are  not  opposed,  ib, 
settlement  of  an  absolute  interest,  ib. 
discretion  to  convert,  ib.,  201 
power  to  retain,  201 
gift  of  enumerated  things,  201,  202 

a  pure  residue,  202 

^—  rents  and  profits  when  there  are  only  leaseholds,  ib. 
property  specifically  given  at  death  of  tenant  for  life,  208 
trust  to  convert  at  death  of  the  tenant  for  life,  ib. 
power  to  sell  with  consent  of  tenant  for  life,  ib. 
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CONYEBSION-^xmftfHMdL 

debts  muBt  in  all  cases  be  got  in,  203 
by  events  extraneous  to  the  will,  203—206 
effect  of  a  contract  for  sale,  203,  204 
option  to  purchase,  204 
contract  to  build  a  house,  205 
sale  under  statutory  powers,  ib, 
notice  to  treat,  205 

right  to  rents  and  profits  till  completion,  205,  206 
sale  under  a  decree,  206 

conversion  into  fee  simple  of  renewable  leaseholds,  ib. 
trust  for,  when  it  should  be  exercised,  364,  365 

COPYHOLDS, 

devise  of,  since  Wills  Act,  71 

effect  of  general  devise  on,  164 

f reebench  in,  barred  by  general  devise,  i6. 

devise  of  estate  tail  in,  329 

not  within  the  Statute  of  Uses,  369 

direction  to  sell,  effect  of,  356 

contingent  remainders  in,  475 

COEPORATION, 

whether  it  can  take  by  devise,  92,  93 

COSTS  OF  ADMINISTRATION, 

order  of  assets  for  payment  of,  625 — 627 

general  costs  of,  payable  out  of  personalty,  625 

additional  costs  of  administering  really  payable  out  of  realty ;  Patching 
V.  Bametty  Law  Times,  July  2, 1881,  overruling  Be  MiddkUm,  W. 
N.  1881,  93 
testamentary  expenses,  ib, 
special  case,  i6. 
what  included  in,  626 
mixed  residue  bears,  rateably,  ib, 
liability  of  unappointed  fund,  ib, 
how  far  descended  estates  are  Uable,  {6.,  627 

coxraiNs, 

meaning  of,  258,  259 

COVENANT, 

voluntary,  to  leave  money  by  will  to  charity,  305 

to  settle,  property  preserved  from  lapse  not  within,  605 

CRANWORTH'S,  LORD,  ACT, 

effect  of,  in  allowing  maintenance,  140, 141 

CREDITORS, 

right  of,  to  be  paid  out  of  intestate's  estate  raises  no  election,  84 
-— «— >   where  business  carried  on  after  death,  366,  367 
bequests  to,  whether  subject  to  lapse,  602,  60S 

CROSS-REMAJNDERS, 

implication  of  (see  Imflioatiok),  571—573 
when  the  class  to  take  under  is  ascertained,  262 

CROYTN 

is  entitled,  in  default  of  next  of  kin,  to  chattels,  612 

not  entitled  to  land  given  in  trust  for  sale,  ib, 

when  it  is  entitled  to  residue  not  attempted  to  be  disposed  of,  614 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES,  114—118 
legacies  of  equal  amount  by  the  same  instrument,  114 
of  unequal  amount,  ib. 
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CUMXTLATIVE  AND  SUBSTITUTIONAI^  LEGACIES— ^onJimudL 
legacies  by  different  instruments,  i6.,  115 
gift  of  refddne  and  of  a  particular  legacy,  115 
when  the  instruments  are  substitutional,  ib, 
or  mere  repetitions,  116 

evidence  that  the  legacies  were  meant  to  be  substitutional,  ib.,  117 
legacies  given  from  same  motive,  117 
liability  of,  to  the  incidents  of  original  gift,  «&.,  118 

CURTESY, 

effect  of  separate  use  upon,  466,  467 

husband  of  devisee  entitled  to,  where  devise  saved  from  lapse  by  sect.  33 ; 
Soger  v.  FumivaU,  17  Ch.  D.  115 

CUSTOM, 

evidence  of,  admissible,  95,  208 

CY  PRES, 

doctrine  of,  441 — 448 

is  a  rule  of  construction,  441 

applies  to  execution  of  a  power  by  will,  ib. 

the  parent  will  take  an  estate  tail  when  the  property  will  go  in  the  coarse 

marked  out,  ib. 
may  be  applied  to  some  of  a  class  and  to  part  of  the  property  included  in  a 

devise,  ib. 
applies  though  the  will  fives  joint  estates  tail  to  children,  ib. 
does  not  apply  where  uie  property  would  not  go  in  the  course  marked  out 

by  the  testator,  ib.,  442 
whether  it  applies  where  the  intention  is  to  create  life  estates  for  ever,  442 
does  not  apply  where  estates  in  fee  are  given  to  children,  ib.,  443 
does  not  apply  to  personalty  or  to  a  mixed  fund,  443 
in  case  of  gifts  to  charity  (see  Chabity),  296—301,  311 


D. 
DEATH, 

when  the  will  speaks  from  the,  98, 150, 162 

before  date  of  will  of  original  l^^tees,  effect  of,  on  substatutional  gift 

(see  Substitution),  493 — 498 
before  a  given  age,  gift  over  upon,  480 — 483 
in  case  of,  gift  over  upon  (see  Gift  Oybr),  483 

before  vesting,  (see  Vesting),  369,  370 

before  payment, (see  Patmknt),  370 — 374 

before  reoapt»    (see  Rbgkift),  374 — 376 

DEATH  WITHOUT  CHILDEEN, 

gift  over  upon,  when  children  will  be  read  issue,  532 

whether  it  means  children  living  at  the  death,  533 

does  not  give  children  any  interest  by  implication,  568,  569 

DEATH  WITHOUT  HAVING  ANY  CHILD, 
gift  over  upon,  construction  of,  532,  533 

DEATH  WITHOUT  ISSUE, 
gift  over  upon, 

influence  of,  upon  the  prior  estate, 
in  the  case  of  realty, 

effect  of,  on  prior  devise  in  fee,  324 

on  prior  devise  for  life,  568,  564 

on  the  rule  in  Shelley's  case,  338,  343,  344 
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DEATH  WITHOUT  ISSUE— «m<tntt«J. 

in  the  oase  of  personalty, 

on  a  bequest  to  A.  for  life,  871 

on  a  bequest  to  A.  for  life,  then  to  the  heir  of  his  body,  i&. 

to  A.  and  his  issue,  873 

to  A.  for  life  and  tiien  to  his  issue,  874 

when   the   defeasibility  will   be    limited   within  a  certain  period 

(see  GbFTS  Ovbb),  485—490 
efifect  of  sect  29  of  the  Wills  Act  upon,  534,  585 

at  what  time  the  failure  must  take  place  where  it  is  confined 

within  a  certain  time,  534 
where  the  devise  is  to  persons  then  living,  535 
death  without  issue  male  is  within  the  Act,  536 
the  section  does  not  apply  to  heirs  of  the  body,  ib, 
in  what  cases  the  referential  construction  of,  will  be  adopted, 
in  the  case  of  realty,  536 — 539 

where  the  gift  over  is  in  default  of  such  issue 
after  limitations  in  tail,  536 

to  children  in  fee,  i&. 

intention  that  children  were  to  take  in  taU,  ib. 
after  limitations  for  life,  ib, 

giving  first  son  a  life  interest 

and  other  sons  estates  tail,  ib.,  537 
where  the  word  such  is  inaccurately  used,  537 
where  the  gift  over  is  in  default  of  issue  merely 
after  limitations  to  issue  in  fee  or  taU,  537 

to  some  of  the  issue,  ib.,  588 

where  the  failure  of  issue  is  restricted  to  the 

ancestor's  death,  538 
after  a  power  to  appoint  to  issue,  539 
where  the  limitations  to  issue  are  contingent, 

ib, 
after  limitations  to  issue  without  words  of  in- 
heritance before  the  Wills  Act,  ib, 
in  the  case  of  personalty, 

after  gifts  to  children  absolutely,  539,  540 
when  the  gifts  to  children  are  contingent,  540 
construction  assisted  by  other  limitations,  541 
where  all  the  issue  are  provided  for,  ib, 
after  a  gift  to  parent  and  children  jointly,  ib, 
gifts  over  upon,  before  the  Wills  Act,  541 — 547 

where  they  import  an  indefinite  failure,  541 
where  the  failure  of  issue  will  be  restricted^ 

where  the  issue  is  the  testator's  own  issue,  542 

where  the  ulterior  limitations  are  for  payment  of  debts,  ib, 

where  the  gift  over  is  upon  death  under  twenty-one  without 

issue,  ib, 
gift  over  on,  at,  or  after  the  death  of  the  parent,  548 
direction  to  pay  a  sum  of  money  on  the  decease  of  the  parent, 

ib. 
gift  over  to  persons  **  then  living,"  544 

.  class  ascertainable  upon  some  collateral  event, 

ib,,  545 

survivors,  545 

where  survivor  means  those  who  survive  the  failure,  ib, 

where  survivorship  is  only  between  the  devisees,  ib, 

gift  over  to  named  person,  546 

intention  to  confer  personal  enjoyment,  ib, 

where  the  subsequent  estates  are  all  for  life,  t5. 

where  the  estate  devised  is  pur  autre  vie,  ib. 
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DEATH  WITHOUT  ISSUR—wnimued. 

where  the  estate  devised  is  a  reyeitf on  limited  in  failure  of 
certain  lines  of  issue,  546,  547 

DEATH  WITHOUT  LEAVING  CHILDREN, 
(See  Lbavino),  532,  583 

DEBTS, 

gift  in  satisfaction  of,  raises  election,  82 

of  a  third  person,  release  of,  may  raise  election,  83 

gift  of  particular,  is  spedfio,  108,  109 

gift  of,  when  adeemed,  121 

owing  from  legatee,  right  to  retain,  123, 124 

are  profits  of  year  when  paid,  134 

interest  on  legacy  in  satisfaction  of,  139 

bequest  of,  meaning  of,  149 

book,  ib.,  156 

general  direction  to  pay,  executes  geoeral  power,  178, 179 

whether  it  executes  it  j>ro  tarUo  only,  180 

direction  to  pay,  effect  of,  on  estates  of  trustees,  348,  349,  352 

(See  Tbusths,  Ebtateb  of.) 
charge  of,  effect  of,  on  estates  of  trustees,  347,  352 
^^—  whether  it  gives  executors  a  power  of  sale,  360 — 368 

power  to  give  recdpts  implied  from,  364 

contracted  by  executor,  ih. 

accumulation  for  payment  of,  whether  void  for  perpetuity,  433 

excepted  from  Thellusson  Act,  445 

what,  are  excepted  from  Thellusson  Act,  ib, 

devise  after  payment  of,  is  vested,  476 

order  of  assets  for  payment  of  (see  Abbbts),  618 — 624 

charge  of,  what  creates  (see  Chabob),  465---473 

idiat  debts  are  within  a  charge  of,  465,  466 

satisfaction  of,  by  legacies  (see  Satibfaotion),  592 — 594 

DECREE, 

sale  nnder,  effect  of,  upon  conversion,  206 

DEDUCTIONS, 

free  from,  effect  of  glft»  143 

DEED, 

when  it  may  take  effect  as  a  will,  9, 10 

DEFAULT  OP, 

devise  in,  persons  to  take  under  prior  limitations  when  it  is  a  remainder. 
475 

DEFAULT  OF  HEIRS, 

devise  in,  to  collateral  heir,  824,  325 

DEFAULT  OF  ISSUE, 

(See  Death  without  Isbub). 

DEFEASIBILITY, 

period  of,  when  it  ceases  in  gifts  to  survlvon,  508 — 511 

(See  SUBVIVOBS.) 
-^—  when  restricted  in  gifts  over  upon  death  coupled  with  contingent 
(see  GiTTB  Over),  485—490 

DELEGATION 

of  testamentary  power,  12,  20 
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DELUSION, 

effect  of,  on  testamentary  capacity,  14 

DEMONSTRATIVE  LEGACIES, 
what  are,  104 

gift  of  money  out  of  stock,  106,  107 
charge  upon  a  particular  fund,  106,  109 
gift  of  money  invested  in  a  particular  way,  108 
direction  to  pay  out  of  a  particular  fund,  110,  111 

DEPENDENT  BELATIVE  REVOCATION,  87-^9,  677 

DESCEND, 

direction  that  lands  shall,  321 

DESCENDANTS, 

meaning  of,  262,  263 

DESCRIPTION 

of  things,  95—108 

what  evidence  admissible,  95 
word  with  ordinaiy  meaning,  96 
devise  of  estate  by  name,  ib. 

• estate  of  or  at  A.,  t6. 

patent  ambiguity,  symbols,  ib, 

property  answering  description  alone  passes,  97 

reference  to  occupation,  ib, 

to  title  by  which  lands  derived,  ib, 

to  county,  ib, 

lands  at  or  near  A.,  ib. 

atA.,  i6.,  98 

manufactory  in  a  street,  98 
property  hcJd  under  lease,  ib. 

everything  included  in  name  At  death  passes,  ib, 

part  inaccurate,  99 

inconsiBtency,  i&. 

name  followed  by  occupation,  ib. 

locality,  ib, 

leading  words  of,  what  are,  100 
nothing  to  answer,  ib. 
specific  bequests,  ib.,  101 
some  out  of  more,  101 

gift  of  what  legatee  selects,  ib, 
inaccuracy,  102 

things  sold  before  date  of  will,  ib, 
hicrease  of  value  passes  unless  excluded,  101, 102 
inaccuracy  does  not  avoid  gift,  102 
inaccurate  description  of  charity,  297 
of  persons,  207—225 

what  evidence  admissible  to  explain,  207 
person  fully  answering  description,  ib, 
by  Christian  name  or  initials,  ib,,  208 
persons  unknown  to  testator,  208 
nicknames,  ih. 
patent  ambiguity,  ib. 
blanks  not  supplied,  ib.,  209 
inaccurate  description,  209 
name  accurate,  description  inaccurate,  ib, 
name  inaccurate,  description  accurate,  t6. 
equivocation,  ib.,  211 
equivocation  on  face  of  will,  211 
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DESCRIPTION— «>nl»nii«e. 

*  equivocation  explained  by  will,  211 

nephews,  whom  it  indades,  212 
Bome  one  to  answer  name,  some  one  description,  213 
a  second  son  of  B.  where  A.  first  son,  t6. 
elaborate  description  prevaQs,  214 
description  supplying  motive,  tb, 
(pfts  to  persons  filling  a  character,  214 — 224 

whether  the  person  to  take  under  particular,  may  depend  on  some  future 
act  of  the  testator,  64 

DEVISABLE, 

what  is,  70—75 

copyholds,  71 

land  liable  to  escheat,  71 

estate  pur  autre  rt«  to  a  man  and  his  heirs,  71,  72 

title  by  possession,  72 

right  to  sue  in  testat4^*s  name,  ifr. 

property  held  in  joint  tenancy  is  not,  ib. 

trusts,  74 

DEVISE 

of  land  is  specific,  though  it  be  residuary,  110 

on  trust  for  sale  and  division  is  sped  fie,  ib. 

by  general  words,  161 — 181 

DEVISEE, 

who  may  be,  92—94 

corporations,  92 
aliens,  93 
felons,  ib. 
outlaws,  ib,,  94 
attesting  witnesses,  94 

DEVOLVE, 

stirpital  force  of  the  word,  258 

DIE  WITHOUT,  &C. 

(See  Death  without,  &c.) 

DIRECTION 

to  pay  debts, 

executes  a  general  power,  178 

whether  it  executes  it  pro  Umto  only,  180 

effect  of,  in  creating  a  charge  upon  realty,  631 — 633 

DISCRETION 

of  trustees, 

to  convert,  when  controlled  by  context,  194 

effect  of,  upon  specific  enji^ment,  200 

to  apply  to  charity  and  other  purposes,  298,  299,  307 
to  distribute  to  charity  not  interfered  with,  802 
to  sell,  whether  suspended  by  action,  359,  360 
to  convert,  how  it  should  be  exercised,  364, 865 
^        to  maintain,  when  not  controlled,  367 
to  apply  money  for  legatee,  386 
to  purchase  aimuity,  388,  389 
no  implication  whore  not  exercised,  570 
to  apply  interest  for  maintenance,  effect  of  upon  vesting,  412 — 415 
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DISPOSITION 

bj  testator  of  property  not  his  own,  what  amounts  to,  81 — 91 
when  he  is  entitled  in  moieties,  86 

subject  to  a  charge,  ih, 

to  the  reversion,  87 

subject  to  dower,  87 — 89 

powers  of  management  and,  distinguished,  235 
power  of,  superadded  to  an  absolute  interest,  375,  376 
a  life  interest,  i6.,  478,  474 

DISSENTERS, 

position  of,  as  regards  charitable  gifts,  292 

DISTRIBUTION, 

per  eapUa  and  par  ttirpeSy  252 — 256 

gift  to  children  of  several  parents  goes  per  eapUa,  252 

gift  to  several  and  their  issue,  253 

gift  to  surviving  children  and  their  issue,  i&. 

effect  of  a  direction  that  parents  and  chUdren  are  to  be  classed  together,  tft. 

the  word  "  respective  "  has  a  stiipital  force,  t&. 

force  of  the  word  devolve,  ib, 

effect  of  a  direction  to  distribute  per  ttirpes,  t&. 

whether  the  distribution  will  be  stiipital  throughout,  ib.,  254 

gift  to  parents  for  life  and  then  to  their  children,  254,  255,  878,  874 

substitutional  gifts,  255,  256 

how  the  stirpes  are  to  be  ascertained,  256 

gift  to  the  families  of  A.  and  B.  goes  to  children  of  A.  and  B.  per  capUOf  268 

whether  in  gifts  to  next  of  kin  the  statute  fixes  the  proportions  as  well  as 

the  persons,  276,  277 
when  gift  over  limited  to  period  of,  488 — 490 

DISTRIBUTION,  WORDS  OF, 
superadded  in  case  of  realty 

in  devise  to  A.  and  the  heirs  of  his  body,  829 
in  devise  to  A.  and  his  issue,  332 
in  devise  to  A.  for  life,  remainder  to  his  heirs,  888 
in  devise  to  A.  for  life,  remainder  to  his  issue,  348,  844 
superadded  in  case  of  personalty, 

bequest  to  A.  for  life,  remainder  to  his  heirs,  872 

A.  for  life,  remainder  to  his  issue,  873,  874 

DISTRIBUTIONS,  STATUTE  OF, 
effect  of  a  reference  to,  276,  277 
whether  it  regulates  the  proportions  as  well  as  the  persons,  ib, 

DIVESTING, 

incapacity  of  donee  over  to  take  is  immaterial,  478,  479 
in  the  case  of  substitutional  gifts  to  survivors,  479 

I to  children,  479 

i  takes  effect  so  far  as  necessary  to  give  effect  to  gift  over,  »6.,  480  (see  Qiftb 

Over) 
period  for,  when  limited,  485 — 490 

DIVORCE, 

effect  of,  on  gift  to  husband  and  wife,  217 

DOMESTIC  SERVANTS, 
meaning  of,  215 

DOMICILE, 

will  of  personalty  governed  by,  2,  3 

rules  for  ascertaining,  3 — 8 

governs  legitimacy  of  children,  226,  227 
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DOWER, 

what  is  an  intention  to  diapoae  of  widow's^  before  the  WiUs  Act^  87 — 89 

legaxj  in  lieu  of,  what  it  includes,  88 

whether  legacy  in  lieu  of,  bari  claim  as  next  of  kin,  450,  451 

DUPLICATE  WILL, 

effect  of  destruction  of,  46 

DUTY  (see  Ligact  Duty),  143 

(See  APFBin>iz,  496.) 


E. 
EASEMENT, 

what  words  will  pass  an,  156 
right  of  way,  ih. 

EDUCATION  AND  RELIGION, 
of  children,  directions  as  to,  19 
gift  for  purposes  of,  290 

EFFECTS, 

meaning  of,  159 

EJUSDEM  GENERIS, 

doctrine  of,  18^—186,  562 

ELDER  AND  YOUNGER, 
meaning  of,  220—225 
primd  facie  refers  to  birth,  220 
may  mean  only  child,  221 
eldest  son  of  his  father,  %b, 

in  what  cases  elder  son  means  son  taking  the  estate,  228 — 225 
younger  children  may  mean  children  not  provided  for,  228 
under  what  title  a  son  must  take  the  family  estate  in  order  to  be  ex- 
cluded, i6. 
at  what  time  the  daos  is  to  be  ascertained,  228 — 225 

ELDEST  SON, 

when  used  as  a  word  of  limitation,  838 

ELECTION,  81—91 

when  it  arises,  81 

compensation  by  person  electing  is  a  charge  on  his  interest,  %b, 
legatee  must  elect  for  or  against  the  whole  instrument,  i6. 
gift  in  lieu  of  dower  limits  election  to  that,  ib, 
gift  in  satisfaction  of  a  debt  raises  election,  82 
only  arises  between  title  dehors  and  under  the  wiU,  t&. 
does  not  arise  where  one  of  two  gifts  is  onerous,  ib, 
nor  between  two  clauses  of  same  will,  %b, 
distinguished  from  conditions,  ib. 

to  raise,  testator  must  dispose  of  something  not  his  own,  83 
erroneous  belief  not  sufficient,  i6. 
release  of  debt,  when  it  raises,  ih, 

in  respect  of  what  property  of  the  legatee  it  arises,  t6.,  84 
at  what  time  the  title  of  the  legatee  must  have  accrued,  84 
does  not  arise  when  the  testator  appoints  under  a  special  power,  and  super- 
adds illegal  conditions,  84,  85 
it  does  if  the  whole  appointment  is  invalid,  85 
what  is  a  disposition  by  the  testator  of  property  not  his  own,  ib, 
getaanl  words  limited  to  testator's  own  property,  i(. 
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ELECTION— «>n<rHM€</. 

when  the  testator  is  entitled  in  moietieB,  86 

when  the  testator  is  entitled  subject  to  a  charge,  ib. 

to  the  reversion,  87 

dower,  intention  to  dispose  of  lands  free  from,  87 — 89 

disposition  of  after-acquired  lands  before  the  Wills  Act,  89 

when  the  heir  is  put  to  election,  89,  90 

next  of  kin  of  married  woman,  when  put  to,  90 

to  raise,  there  must  be  a  gift  of  free  disposable  property,  {&.,  91] 

EMBLEMENTS, 

when  devisee  takes,  151 

ENDOW 

a  charity,  gift  t0|  308 

ENJOYMENT, 

postponement  of,  does  not  affect  vesting,  402 

legatee  having  vested  interest  is  entitled  to,  at  twenty-one^  401 

specific,  by  tenant  for  life  (see  Conversion),  199 — 203 

"  ENTITLED,** 

meaning  of,  in  clause  of  exclusion,  222,  223 

gift  over  upon  death  before,  whether  it  refers  to  ye8ting,'_621 

meaning  of,  in  shifting  clauses,  549 

ENTIRETIES, 

tenants  by,  how  created,  822 

ENUMERATION, 

of  particulars,  effect  of 

in  making  gift  specific,  112 

in  restricting  laige  words,  182 — 186 

in  giving  tenant  for  life  specific  enjoyment,  201,  202 

EN  VENTRE, 

child  (see  Child  en  Ventre),  237—239,  247,  249, 834 

EQUITY 

to  settlement,  not  out  of  property  held  by  entireties,  322 

EQUIVOCATION, 

when  it  arises,  210—212 

when  two  persons  equally  answer  same  desoriptidn,  210 

when  part  of  a  description  applies  equally  to  two  persons  and  the 

rest  to  no  one,  ih, 
father  and  son  may  both  equally  answer  description,  211 
immaterial  that  will  on  the  face  discloses  an,  iJb. 
does  not  arise  between  two  antecedents  in  the  same  will,  ib, 
may  be  explained  by  the  will  itself,  ib,,  212 

whether  it  arises  between  nephews  proper  and  wife's  nephews,  212 
does  not  arise  where  part  of  a  description  applies  to  one  person,  part 
to  another,  tb.j  213 

ERASURES 

in  will,  32— 34 
revoking  effect  of,  39 

ESCHEAT, 

will  of  lands  liable  to,  71 

whether  it  reunites  freeholds  with  manor,  154 

who  entitled  in  case  of,  612 

Y  y 
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ESTABLISH, 

gift  to,  a  charity,  308 

ESTATE, 

at  A.  and  of  A.,  what  passes  under  devise  of,  96 — 98 

when  it  will  pass  realty,  157,  158 

devise  of,  whether  it  executes  a  general  power  over  realty,  170,  171 

when  it  will  pass  the  fee,  325 

ESTATE  AND  POWER, 

disttngoished,  855,  375,  876 

ESTATE  PUR  AUTRE  VIE, 

limited  in  tail,  whether  devisable,  71,  72 
whether  fee  passes  without  words  of  limitation,  325 
devise  on  failure  of  issue  of  an,  546 
descent  of,  612,  613 

ESTATE  TAIL,  329—335 

heirs  explained  by  the  context  as  equivalent  to  heirs  of  the  body,  323 
devise  to  several  and  their  heirs  successively,  ih.,  324 
effect  of  gift  over  in  default  of  heirs  to  a  collateral  heir,  324 
efifect  of  gift  over  in  default  of  issue  on  prior  devise  in  fee,  t5. 
words  of  limitations  proper  to  pass,  829 — 332 

devise  of  copyholds  to  A.  and  heirs  of  his  body,  329 

heirs  of  the  body  or  issue,  ib, 

heirs  male,  heirs  lawfully  begotten,  ih. 

effect  of  words  of  limitation  supex^ded,  ih, 

distribution  superadded,  ib. 

*'  the  elder  son  to  be  preferred  to  the  younger,"  ib, 

the  heirs  of  the  body  must  be  the  heirs  of  the  ancestor,  ih,,  330 

heirs  of  the  body  and  heirs  on  the  body  of  the  wife  begotten,  330 

limitation  to  heirs  of  body  of  persons  who  may  marry,  id. 

devise  to  A.  or  the  heirs  of  his  body,  331 

devise  to  A.  and  his  issue  parses  an  es<tate  tail,  ib, 

effect  of  words  of  distribution,  ih.,  332 

devise  to  several   and  their  issue  and  their  heirs  as  tenants  in 
common,  332 

by  the  operation  of   the  rule  in    WilcCa  case  (see  Wild's  cask), 
334,  335 

by  the  operation  of  the  rule  in  Shdley*a  case  (see  Shillkt's  case), 
335—345 

by  implication  (see  Implication),  563,  564 

by  the  cy  pr^  doctrine  (see  Cy  tkbs),  441 — 443 
wi>rds  creating  an,  in  realty  give  absolute  interest  in  personalty,  371 
gift  over  of  personalty  after  estate  tail,  473 
cannot  be  created  in  an  annuity,  388 
condition  against  marriage  annexed  to,  void,  453 

barring  void,  460 

CDuditions  to  determine,  461 

ESTATES  OF  TRUSTEES  (see  Trustees),  346—353 

ET  CETERA, 

what  it  passes,  182 

EVERY, 

effect  of,  in  a  direct  gift,  318 

gift  over  on  death  of,  construction  of,  394 
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EVIDENCE, 

of  testamentary  intention,  11 

declaration  as  to  execution  not  admissible,  23 

as  to  what  constitutes  will,  32 

alterations,  tb. 

of  contents  of  lost  will,  47 

of  trust  when  admitted,  64 

of  secret  trust,  ib.,  65 

of  testator*8  meaning,  what  admitted,  95 

that  two  instruments  duplicates,  116 

of  meaning  of  description  of  persons,  207 

nicknames,  initials,  203 

patent  ambiguity,  ib. 

blanks,  ib, 

in  cases  of  equivocation,  210,  211 

See  In  bonis  Drake,  50  L.  J.  P.  48. 
of  marriage  by  reputation,  227 
of  intention  to  benefit  certain  children,  242 
to  rebut  satisfaction,  586 
entries  after  date  of  will,  597 
that  advances  intended  to  be  a  gift,  598 
to  support  executor's  title  to  residue,  615 

EXCEPTION 

of  property  out  of  devise,  what  it  includes,  161 

in  fee,  passes  fee,  327 

from  a  residue,  for  particular  purpose,  189 

EXCHANGE, 

before  date  of  will  of  thing  specifically  given,  effect  of,  1 02 
power  of,  whether  inserted  in  settlement,  561 

EXCLUSION, 

clauses  of,  222,  223 

from  being  next  of  kin,  278,  279,  610->612 

EXECUTION 

of  powers  (see  PowEES),  170 — 181 

EXECUTORS, 

special,  of  parts  of  property,  76 
delegation  of  power  to  appoint,  ib, 
appointed  by  several  instruments,  ib. 
according  to  tenor,  77 

See  In  bonis  Love,  7  L.  R.  Ir.  178 
used  as  a  word  of  purchase,  286 — 289 

gift  to  A.  or  his,  whether  it  goes  to  next  of  kin,  286,  287,  CO 4 
whether  they  take  in  trust  or  beneficially,  287 
gift  to,  in  respect  of  office,  ib. 
what  is  an  acceptance  of  the  office,  ib. 

when  the  executor  is  entitled,  though  be  doc3  not  act,  i6.,  288 
diuittion  of  annuity  to,  for  his  trouble,  396 
gift  of  residue  to,  whether  beneficial  or  in  truit,  283 
whether  gift  to,  is  a  gift  to  a  class,  607 
used  as  a  word  of  limitation  of  realty,  323 

of  personalty,  870 

when  they  take  beneficially,  ib. 

when  they  have  implied  power  of  sale  over  real  estate,  3 '30 — 3*33 

land  directed  to  be  sold  to  pay  debts  and  legacies,  360 

to  create  a  mixed  fund  for  division,  ib. 

direction  to  sell  and  divide  proceeds,  ib. 

effect  of  Lord  St.  Leonards'  Act,  i6.,  361 

Y  Y  2 
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EXECUTORS— con<tnii«i 

devise  to  trastees  subject  to  chv^g^  of  debtv,  361 

beneficial  devise  subject  to  debts  to  a  person  who  is  executor,  tft. 

similar  devise  to  person  not  executor,  ib. 

effect  of  a  general  charge  of  debts,  362,  363 
direction  to,  to  sell  lands,  effect  of,  355,  356 

copyholds,  356 

when  acting,  may  sell,  ib, 

power  of  sale  to,  ib. 

whether  it  survives,  »6. 

whether  executor  of,  can  sell,  357 

power  of,  over  personalty,  364 

lease  by,  t6.,  365 

cannot  carry  on  business  without  power,  366,  367 

appointment  of,  whether  it  executes  a  general  power,  179 

when  lapsed  legacy  goes  to,  601,  603,  604 

when  they  take  residue  undisposed  of,  614 — 617 

effect  of  Lord  St  Leonards'  Act,  613,  614 

contrary  intention,  613 

the  Act  does  not  apply  where  there  are  no  next  of  kin,  614 

they  do  not  take  lapsed  or  void  legacies,  ih. 

nor  residue  given  on  trust,  ib, 

nor  when  they  are  treated  as  trustees,  ib. 

nor  where  there  is  an  intention  to  dispose  of  the  residue  not  earned 
out»  615 

legacy  to  a  sole  executor  makes  him  trustee,  ib. 

unless  the  legacy  can  be  accounted  for  as  an  exception  out  of  a 
larger  gift,  616 

equal  legacies  to  several  executors  make  them  trustees,  ib, 

effect  of  unequal  legacies,  ib, 

legacy  to  an  executor  for  his  trouble  converts  all  into  trusteef,  617 

executors  appointed  for  special  reasons  take  on  trust,  i(. 

EXECUTORY  INTERESTS. 

and  remainders  distinguished,  474,  475 

(See  Gifts  Oveb,  Divesting.) 

EXECUTORY  TRUST,  656—562 

for  A  and  her  children,  how  executed,  317 

whether  children  take  jointly  or  in  commop,  321 

what  is  an,  556 

direction  to  purchase  lands  to  be  held  on  trusts  of  another  instrument  ia 

not,  ib. 
distinction  between  marriage  articles  and  wills,  557 
how  far  rule  in  Shdley't  case  applies  to,  ib.,  558 
direction  to  settle  on  A.  and  the  heirs  of  his  body,  557 

■ A.  for  life,  remainder  to  his  heir^,  ib, 

effect  of  gift  over,  if  first  taker  dies  without  issue,  i6. 

direction  to  make  a  strict  entail,  558 

direction  to  settle  property  to  go  with  a  title,  ib. 

effect  of  words  as  far  as  rules  of  law  permit,  ib, 

direction  to  settle  upon  marriage,  559 

how  executed,  ib.,  560 

in  what  cases  tenant  for  life  will  be  unimpeachable  for  waste,  560,  561 

settlement  to  the  separate  use  will  be  with  restraint  on  anticipation,  561 

what  powers  will  be  inserted  in  execution  of,  ib.,  562 

EXONERATION, 

of  specific  legacies,  124—126 

from  liabilities  created  by  the  testator,  124, 125 
incident  to  the  thing,  125, 126 
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EXONERATION— «)iU»nu«/. 

of  mortgaged  property,  126 — 133 

devise  of  land  "subject  to"  the  mortgage,  126 

effect  of  charge  of  the  mortgage  on  the  land  in  distinct  sentence,  127 

Locke  King's  Act,  ib, 

the  amending  Acts,  128 

Crown  taking  in  default  of  next  of  kin  is  within  the  Act,  t6. 
heir  by  descent  from  person  d3ring  after  December  31,  1854, 

not  entitled  to  exoneration,  128,  129 
copyholds  within  the  Act,  129 
lands  on  trusts  for  sale  not  within  the  Act,  ib. 
apportionment  of  mortgage,  ib. 
leaseholds  whether  within  Acts,  ib. 
mortgages  by  deposit  are  within  the  Act,  130 
general  charge  is  not,  ib. 
nor  coTenant  to  pay  a  mortgage,  ib. 
lien  on  lands  purchased  by  testator  is,  ti. 
effect  of  general  direction  to  pay  debts,  ib.,  131 
direction  to  pay  debts  out  of  perjonal  estate,  131 

mortgages  out  of  an  iuKufficient  fund,  132 

what  proportion  of  mortgage  mortgaged  lands  bear,  ib. 
mortgaged  land  devised  tu  several,  ib.,  133 
collateral  mortgages,  133 

charge  as  between  land  given  by  deed  and  devised,  ib. 
of  personalty  from  payment  of  debts,  638 — 643 
by  express  w^ords,  638 

whether  gift  over  of  the  fund  is  necessary,  ib. 
whether  personalty  exonerated  is  exonerated  in  favour  of  next  of 
kin,  639 
on  the  general  context, 

charge  of  debts  on  realty  will  not  effect,  ib. 
wheUier  devise  on  condition  of  paying  debts  will  effect,  ib. 
effect  of  express  charge  of  certain  debts  on  personalty,  ib.,  610 
gift  of  realty  and  personalty  on  trast  to  pay  debts,  640 

to  convert  and  pay  debts,  ib. 

discretion  of  trustees  to  sell  realty,  ib. 

realty  to  be  sold  and  fall  into  personalty,  ib. 

income  of  realty  and  personalty  charged  with  debts,  ib.,  641 

gift  of  residue  of  real  and  personal  estate  charges  realty  but  does 

not  exonerate  personalty,  641 
charge  of   testamentary  expenses  on  realty,   where  personalty  it 

Bpeci6cally  given,  ib. 
legacies  charged  on  land  where  personalty  specifically  given,  ib. 
effect  of  specific  gift  of  personalty  to  executor,  642 
effect  of  charge  of  particular  debts  on  realty,  ib. 
gift  of  land  after  payment  of  debts,  643 


F. 

FAILURE, 

of  prior  gift  through  want  of  persons  to  take,  where  the  gift  over  is  on 

failure  of  those  persons  in  a  particular  way,  481 — 483 
of  prior  gift  by  lapse,  will  not  make  invalid  gift  over,  valid,  460,  478 

FAILURE  OF  ISSUE.    (See  Dkath  without  Issue.) 

FALSA  DEMONSTRATIO  NOX  NOCET, 

application  of  the  maxim  (see  Description),  99,  lOr,  209,  211 
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FAMILY, 

meaning  of,  266 — 268 

in  devises,  266 

direction  to  secure  to,  ifr. 

in  beqnests  means  children,  i&.,  267 

See  In  Re  Mulqueen,  7  L.  R.  Ir.  127 
whether  illegitimate  child  inclnded,  267 
when  it  means  next  of  kin,  ib, 
may  include  husband  or  wile,  ib, 
power  to  appoint  to,  ib. 
when  gift  to,  will  be  void  for  uncertainty,  ib. 
gift  to  several  families  goes  per  capita,  268 
precatory  trust  for,  380 

FARM, 

will  pass  a  leasehold  as  well  as  a  freehold  part,  165 

FARMING  STOCK, 
meaning  of,  161 

FEB  SIMPLE, 

what  words  will  pass,  323—328 

devise  to  A.  and  his  heirs,  823 

A.  and  his  lawful  heirs,  ib. 

A.  and  his  executors,  ib. 

when  heii9  equal  to  heirs  of  body,  ib. 
gift  over  in  default  of  heirs  to  collateral  heir,  324 
gift  over  in  default  of  issue,  ib. 
when  it  will  pass  without  words  of  limitation,  325 — 328 
in  wills  before  the  Wills  Act, 

words  property  or  estate,  325 

recital  of  intention  to  depose  of  all  his  estate,  ib. 

words  moiety,  part,  or  share,  ib. 

charge  upon  the  devisee,  326 

discretionary  trust  imposed  on  devisee,  ib. 

charge  upon  the  land  generally,  ib. 

express  estate  for  life  not  enlarged,  ib. 

gift  over  upon  death  of  devisee  under  twenty-one,  ib.,  327 

upon  death  under  twenty-one  without  issue,  ib. 

upon  death  of  the  parent  without  children,  ib. 

devise  of  rents  and  profits  or  income,  ib. 

devise  of  specific  sum,  ib. 

exception  of  property  out  of  a  devise  in  fee,  carries  fc^  ib. 

devise  to  trustee  and  his  heirs  in  trust  for  A.,  ib.,  328 
since  the  Wills  Act,  328 

contrary  intention  within  the  Act,  ib, 
by  the   operation  of  the  rule  in  ShelUy*8  ecae  (sec  Shelley's  case), 

335—345 
when  trustees  take,  346 — 353 
conditional,  how  created,  388 
implication  of  (see  Implication),  567 — 570 

FELONS, 

wills  of,  whether  valid,  18, 19 

personalty  vested  in  during  sentence  is  forfeited,  93 

FINES  FOR  RENEWAL, 

apportionment  of,  between  successive  interests,  648,  649 

FIRST 

son,  gift  to  a^  whether  it  refera  to  order  of  birth,  219,  220 
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FIRST  AND  SECOND  COUSINS, 
meaning  of,  258 

FIRST  HEIRS  MALE, 

when  used  aa  words  of  limitation,  342 

FOREIGN  BONDS, 
meaning  of,  150 

FOREIGN  CHARITY, 

whether  court  will  settle  a  scheme  for,  801 

bequest  to,  of  proceeds  of  sale  of  land  in  England,  310 

FOREIGN  HEIR, 

when  put  to  election,  90 

FOREIGN  PROBATE, 

effect  of,  67,  68 

FORFEITURE, 

abolition  of,  18,  19 

FRAUD, 

probate  conclusive  as  to,  22,  69 

of  executor  in  assuming  office,  disentitles  him  to  legacy,  288 

assumption  of  character  by,  215 

FREE-BENCH, 

what  is  an  intention  to  dispose  of  widow's  right  to,  87 — 89 
whether  barred  by  a  general  devise,  164 

"FREEHOLD  LANDS," 

devise  of,  97 

when  it  passes  leaseholds,  166, 167 

FREEHOLDS, 

effect  of  general  devise  on  (see  Genebai.  Words),  161, 162 

FRIENDLY  SOCIETY, 

gift  to,  whether  charitable,  291 

FRIENDS, 

gifts  to,  263,  268 

FROM  AND  AFTER, 

effect  of  words,  upon  vesting,  403 

FUNDS, 

gift  of  money  in  the,  147 

FURNITURE, 

in  a  house,  gift  of,  when  adeemed,  121,  122 
what  passes  under,  150, 151 

FUTURITY,  words  of, 

not  necessary,  to  include  future  illegitimate  children,  237 
effect  of,  in  excluding  children  already  bom,  240 

on  ascertaining  the  class  to  take,  251 — 253 

— — -^  in  ascertaining  the  class  of  next  of  kin,  282,  288 


1 
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GAVELKIND  LANDS, 

devise  of,  to  the  heir  of  a  person,  269 
devise  of,  to  A.  wnd  his  heir,  323 

GENERAL  BEQUEST, 

effect  of,  upon  property  subject  to  a  power,  178 
■  upon  real  estate  sold,  ib. 

(See  Gbxbbal  Words.) 

GENERAL  LEGACY, 
what  is,  104—109 
interest  on,  137 — 142 

GENERAL  POWERS, 

execution  of,  170 — 181 

GENERAL  WORDS, 
effect  of,  161—181 

1.  on  freeholds  prior  to  the  Wills  Act,  161 

effect  of  the  Wills  Act,  ib. 
intention  not  to  pass  after-acquired  freeholds,  162 
foice  of  the  word  "now,'*  98,  162 

2.  on  reversions,  162 — 164 

devise  of  lands  not  settled,  162 

where  the  limitations  are  inapplicable  to  the  reversion,  163 

3.  leaseholds  for  lives,  164 

4.  on  copyholds,  (6. 

5.  on  leaseholds  for  years,  165 — 167 

intention  not  to  pass  them,  166 

6.  beneficial  interest  in  a  mortgage,  167 

7.  on  trust  and  mortgage  estates,  168 — 170 

effect  of  a  charge  of  debts,  169 
words  of  benefit,  i6. 

8.  on  powers,  170 — 181 

as  regards  realty,  170,  171 

personalty,  171,  172 

power  vested  in  a  married  woman,  172 

effect  of  the  Wills  Act,  176—181 

power  created  after  the  date  of  the  will,  179 

GIFTS  OVER, 

in  default  of  hdrs  to  collateral  heir,  effect  of  on  prior  devise  in  fee,  824, 

325 
in  default  of  issue,  on  prior  devise  in  fee,  ib, 

for  Ufe,  871 


on  the  rule  in  Shetley'B  eate,  338,  343 


effect  of,  in  passing  the  fee  under  prior  devise,  326,  327 
after  death  of  survivor,  effect  of  in  giWng  survivor  a  life  interest  by  implica- 
tion, 893—396 

(See  Survivorship,  Ihplicatiok  of.) 
upon  death  before  time  of  vesting  upon  contingent  devise,  403 

s meaning  of  the  word  vested,  408 

upon  contingent  bequests,  416 — 419 

effect  of,  upon  gift  to  children  who  survive  their  parents,  421 

if  none  of  the  class  survive  the  contingency,  upon  which  the  gift  to  the  clasi 

takes  effect,  ib, 
of  property  given  to  charity,  cannot  be  too  remote,  424 
effect  of,  where  condition  is  impossible,  450 
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GIFTS  OVER— continued. 

whether  necessary  to  make  condition  subsequent  effectual,  451 

effect  of,  upon  doctrine  of  conditions  in  terrorem,  454 — 456 

if  legatee  disposes  of  his  interest,  are  void,  460 

if  legatee  dies  intestate,  are  void,  ib. 

if  prior  gift  is  void  at  law,  ib. 

upon  bankruptcy,  alienation  or  insolvency,  461 — 466 

(See  Conditions  Repugnant.) 
what  cannot  be  the  subject  of,  472,  473 
remainder  in  chattels,  472 
consumable  articles,  ib, 

absolute  interests  cannot  be  given  in  succession,  473 
do  not  become  valid  by  lapse,  i6. 
of  so  much  as  legatee  does  not  dispose  of,  t5. 
of  what  remains  after  pajrment  of  debts  of  the  legatee,  ib, 
after  life  interest  with  power  of  disposition,  ib.,  474 
take  effect  if  the  events  happen  though  the  donees  over  may  be  unable  to 
take,  478,  479 

to  survivors,  do  not  divest  prior  gift  if  there  are  no  survivors,  479 
in  certain  events  of  a  life  interest,  destroy  prior  interest  only  so 
far,  ib.,  480 
construction  of, 

in  different  events  to  different  persons,  where  both  events  happen, 

480 
the  exact  event  must  happen,  ib.,  481 
if  A.  dies  in  the  testator's  lifetime,  where  A.  and  the  testator  die 

simultaneously,  481 
when  the  events  which  happen  include  the  events  upon  which  the 
gift  over  is  limited  to  take  effect,  ib.,  482 
in  the  event  of  a  legatee  dying  under  twenty-one,  482 

where  the  gift  is  to  a  class,  ib.,  483 
upon  death,  treated  as  a  contingent  event,  483 — 485 
in  case  of  death  of  A.,  483,  484 
at  the  death  of  A.,  484 
after  a  life  interest,  485 

where  the  gift  is  to  executors  for  their  trouble,  ih. 
whether  same  rules  apply  to  realty,  ib, 
upon  death  coupled  with  a  contingency,  485 — 490 

upon  death  without  issue,  not  confined  to  death  before  the  testator, 

485,  486 
whether  the  gift  is  immediate  or  future,  ib. 
intention  to  limit  the  period  of  defeasibility,  486 
•    where  the  donees  over  take  through  a  trust  which  determines  at  a 
certain  time,  487 
where  all  the  dispositions  refer  to  the  period   of  distribution,  ib., 

488 
legatee  to  have  free  control  at  a  certain  time,  488 
ulterior  gifts  over  only  to  take  effect  within  a  given  time,  ib. 
effect  of  gifts  over  in  several  events,  one  of  which  must  happen,  ib., 

489 
intention  to  give  indefeasible  interests,  489 
after  contingent  gift,  where  the  donees  over  are  children,  ib.,  490 
ultimate  gift  over  restricted  because  prior  gifts  over  are  restricted, 

490 
upon  irarriage  without  consent  restricted  to  twenty- one,  ib. 
substitutional  (see  Sub3TITUtton),  491 — 501 
to  survivors  (aee  Subvivobs),  602 — 518 
upon  death  without  issue  to  stirvivors,  511,  514 — 516 
whether  applicable  to  accrued  shares,  516 — 518 
upon  death  before  vesting  (see  Vesting),  519,  520 
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GIFTS  OVEJl— continued, 

upon  death  before  payment  (see  Patmint),  520—624 

receipt  (see  Rkckpt),  524—526 

sale  completed,  526 

..^.._ execution  of  trusts  of  will,  ib. 

— . unmarried,  527 

and  without  issue,  t&. 


without  having  children  (see  Havino),  682,  588 

—  leaving  children,  ib. 

issue  (see  Death  without  Issue),  584 — 547 


GOODWILL, 

bequest  of,  151 

GRANDCHILDREN, 

not  included  in  gifts  to  children,  239 
will  not  include  great  grandchildren,  259 

GROUND  RENT3, 

pass  reversion,  155 

GUARDIAN, 

testamentary  under  12  Car.  II.  c.  24,  77—79 
infant  cannot  appoint,  78 
of  illegitimate  children,  tb, 
by  wlukt  words  appointed,  ib. 


H. 

HALF  BLOOD, 

admitted  as  next  of  kin,  275 

HAVING  ,     ^     .  T^     .  ..o«  r«« 

children,  construction  of  gift  over  upon  death  without,  632,  633 
issue,  sd%  over  upon  death  without^  where  it  imports  an  indefinite  failure, 
641 

HEIR, 

when  put  to  election,  89,  90 

limitation  to  the,  of  the  tenant  for  life,  842 

next  or  first,  ib. 

where  the  heir  will  take  by  purchase,  ib. 

limitation  to  the  heir  for  life,  ib. 

acknowledgment  of  person  as,  270 

title  of,  to  accumulations  released  by  statute,  448 

takes  undisposed  of  interests  in  realty  to  be  converted,  197,  198 

how  he  takes  property  to  be  converted,  198,  199 

title  of,  to  realty  undisposed  of,  610,  611 

directions  excluding,  effect  of,  tb. 

resulting  trust  in  favour  of  (see  RssULTiva  Trusts),  608,  609 

who  entitled  in  default  of,  612 

See  HsiBS. 

HEIRLOOMS, 

bequest  of  personalty  as,  552 — 555 

executoxy  trust  of  personalty  to  go  as,  558,  559 


INDEX.  699 

HEIRS, 

L  meaning  of,  as  a  word  of  purchase,  269 — 271 

1.  as  regards  realty, 

devise  of  Borough  English  or  Gavelkind  lands,  269 

when  it  means  heir  apparent  or  presumptive,  ih. 

acknowledgment  of  a  person  as  heir,  270 

devise  to  heirs  of  a  particular  najne,  ib. 

whether  the  heir  male  must  trace  his  descent  through  males 

t6.,  271 
ex  parte  mcUemdf  271 

2.  bequests  of  personalty  to,  273—275 

primd  facie  means  heir  at  law,  273 

bequest  to  A.  for  life,  then  to  his  heirs,  ih. 

when  it  means  next  cf  kin,  ib.,  274 

when  used  as  equivalent  to  executors,  274 

when  used  to  denote  substitution,  ib. 

substitutional  bequests  to  heirs,  ib, 

when  it  means  issue,  ib.,  381 

when  heirs  means  next  of  kin,  the  statute  fixes  the  proportions 

as  well  as  the  persons,  275 
bequest  to  heirs  or  next  of  kin,  ib, 

3.  when  the  class  is  to  be  ascertained  (see  Class),  280— 2S3 
II.  used  as  a  word  of  limitation,  323 — 325 

1.  in  the  case  of  realty, 

devise  to  A.  and  his  heirs,  323 

and  his  lawful  heirs,  ih, 

or  his  heirs,  331 

explained  by  the  context  as  equivalent  to  heira  of  the  body,  ib. 
gift  over  in  default  of,  to  a  collateral  heir,  ib.,  324 
effect  of  gift  over  in  default  of  issue,  324 
when  the  ancestor  takes  a  life  interest,  335 — 845 
(See  Shelley^s  Case,  rule  in). 

2.  bequests  of  personalty,  371,  372 

gift  to  A.  and  his  heirs,  371 

for  life,  and  then  to  his  heirfi,  ih.,  372 

of  annuity  to  A.  and  his  heirs,  888 

— or  his  heirs,  393 


HEIRS  LAWFULLY  BEGOTTEN, 

devise  to  A.  and  hi^,  creates  a  tail,  329,  see  323 

HEIRS  MALE, 

devise  to  A.  and  his,  creates  a  tiul,  329 
deviseto,  270,  271 

HEIRS  OF  THE  BODY, 

I.  meaning  of,  when  used  as  a  word  of  purchase,  269 — 271 

heirs  of  the  body  of  a  particular  name,  270 
whether  the  devisee  most  be  very  heir,  ib, 
rule  in  Mandeville's  case,  271,  272 
when  heirs  of  the  body  means  children,  272 
bequest  of  personalty  to,  274 

II.  when  used  as  a  word  of  lindtation,  329 — 332 

1.  in  the  case  of  realty, 

eflfect  of  words  of  limitation  superadded  to  devise  to  A.  and 

the  heirs  of  his  body,  329 
effect  of  words  of  distribution  supen^lded,  ih, 
the  heirs  must  be  the  heirs  of  the  ancestor,  380 
heirs  o/t^e  body  and  en  the  body  of  the  wife  begotten,  ih. 
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HEIRS  OF  THE  BODY— coniiVitwt/. 

devise  to  heirs  of  the  body  of  several  ancestors  who  may 

intennany,  830 
devise  to  heirs  of  the  body  of  the  ancestor  by  a  second 

wife,  ib, 
devise  to  wife  and  heirs  of  her  body  by  the  testator,  t%.,  831 
devise  to  A.  or  the  heirs  of  his  body,  331 
limitation  to.  after  prior  life  estate  to  the  ancestor,  335 — 345 
(See  Shellet*s  Case,  rule  io.) 
when  explained  by  the  testator  to  mean  children,  340,  841 
2.  in  the  case  of  personalty,  371,  372 

gift  to  A.  and  the  heirs  of  his  body,  371 

gift  to  A.  for  Ufe,  remainder  to  heirs  of  bis  body,  ib, 

intention  to  create  a  succession  of  estates,  ib.,  372 
words  of  distribution  superadded,  872 
where  realty  and  personalty  are  given  together,  i&.,  878 
gift  of  annuity  to  A.  and  the  heirs  of  his  body  creates  base 
fee,  3S8 
gift  over  in  default  of,  when  they  import  an  indefinite  failure,  584, 
535,  541—547 

HOTCHPOT  CLAUSES, 

construction  of,  590 — 592 

directions  to  deduct  advances  from  shares  of  legatees,  597 — 000 

effect  of  recital  as  to  amount  of  advance,  597 

sum  not  payable  till  after  death  not  deducted,  598 

effect  of  bankruptcy  of  legatee  after  advance,  ib. 

when  clause  ceases  to  operate,  599 

whether  it  applies  to  lapsed  share,  ib. 

interest  on  advances  when  to  be  allowed,  ib. 
implication  of,  under  powers,  t6.,  600 

appointment  *'  as  and  for  her  share,'*  600 

in  lieu  of  all  claims,  ib. 

clause  of  accruer,  ib. 

HOUSE, 

or  messuage,  meaning  of,  155 

gift  of  things  in,  121,  122,  150,  151,  186 

HUSBAND, 

and  y^iie,  gifts  to,  217,  218 

wben  included  in  family,  267 

will  not  take  as  next  of  kin  by  e^tatute,  275,  276 

and  wife  when  tenants  by  entireties,  822 

effect  of  separate  use  on  rights  of,  466,  467 


IGNORANCE, 

of  condition  no  excuse,  451 

ILLEGITIMATE  CHILDREN,  226—239 
guardians  of,  78,  79 

whether  law  of  domicile  of  parent  applies,  226,  227 
not  included  under  children,  226 
in  what  oases  they  may  take,  227 
when  there  is  no  possibility  of  legitimate  children,  ib. 
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ILLEGITIMATE  CHILDREN— co»«mf«ai. 

what  is  sufficient  evidence  of  intention  to  include  illegitimate  childroD, 

228—231 
whether  legitimate  and  illegitimate  children  can  take  together  under  the 

same  description,  233 
whether  future  Ule^itimite  children  can  take,  233 — 236 
whether  express  reference  to  repute  is  necessary,  236 
whether  express  words  of  futurity  are  necessary,  237 
illegitimate  children  bom  after  the  testator*s  death  can  in  no  case  take,  i6. 
whether  illegitimate  child  en  ventre  at  the  date  of  the  will  can  take, 

ib.,  238 
whether  illegitimate  child  en  ventre  at  the  death  can  take,  238,  239 

IMMOVEADLES, 

will  of,  by  what  law  governed,  1 

IMPEACHMENT  OF  WASTE, 

when  tenant  for  life  without,  under  executory  trust,  560,  561 

IMPLICATION,  563-574 

class  to  take  by,  from  power  how  fixed,  249—251 
of  survivorship  between  annuitants,  394^396 
of  estates  tiul,  563,564 

by  gift  over  in  default  of  issfie  after  prior  devise  indefinitely  for  life 
or  in  fee,  371,  563 

where  the  failure  of  issue  might  constructively  be  limited,  563 

gift  over  in  default  of  issue  of  person  taking  nothing  under  the 
will,  ib, 

an  estate  is  implied  in  remainder,  564 

as  between  father  and  son  an  estate  tail  is  implied  in  the  father, 
333,  564 
of  life  estates  in  the  case  of  realty,  564,  565 

devise  to  heir  at  law  after  death  of  A.  gives  him  a  life  estate,  561 

devise  to  stranger  at  death  of  A.  raises  no  implication,  ib, 

devisee  over  must  be  heir  at  the  time  of  the  devise,  ib. 

devise  at  death  of  A.  to  one  of  several  co-heiresses,  ib. 

to  heir  and  others,  ib. 

whether  express  devise  to  A.  bars  implication,  565 

distributive  construction  of  gift  at  death  of  A.,  ib. 

mere  postponement  of  vesting  raises  no  implication,  ib. 

effect  of  a  residuary  devise,  ib. 
of  life  interests  in  personalty,  565  —  567 

gift  of  personalty  to  next  of  kin  at  death  of  A.,  565,  566 

life  interest  implied  in  marriage  settlement,  566 

intention  to  give  life  interest,  ib. 

effect  of  residuary  bequest,  567 

eift  if  A.  dies  under  twenty-one  to  B.  raises  no  implication,  ib. 
of  absolute  interests,  567 — 570 

devise  to  A.  till  t«renty-one,  and  if  he  dies  under  twenty-one,  over, 
567 

general  intention  that  devisee  was  to  take  absolutely,  i&.,  563 

gift  to  A.  till  twenty-one  for  himself  and  another,  568 

A.  absolutely,  and  if  he  dies  without  children,  over,  ib. 

A.  for  life,  and  if  he  dies  without  children,  over,  ib.,  569 

A.  to  dispose  of  at  his  death  among  a  class,  569 

of  interest  under  power  where  power  not  exercised,  570 

bare  power  to  appoint  to  A.,  ib. 

power  to  select  some  of  a  class,  ib. 

large  discretion  not  exercised,  t6. 

power  in  nature  of  trust,  ib. 

power  to  tenant  for  Ufe,  ib. 
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IMPLICATION— €on*inti«i. 

of  GToaBremaind^ra,  571 — 573 

devise  to  seyeral  in  tail,  followed  by  gift  in  default  of  rach  inae  in 

tail,  571 
immaterial  whether  the  gift  is  limited  as  a  remainder  or  rever- 
sion, t6. 
gifl  over  in  default  of  issue  living  at  ancestors'  deaths,  ib. 
whether  cross  remainders  limited  in  certain  events,  bar  implica- 
tion, ib,,  572 
cross-remainders  implied  between  persons  taking  different  interestii 

572 

. .    tenants  for  life,  A. 

families  where  the  limitations  are 

for  life,  with  remainders  to  children,  ib. 
not  implied  so  as  to  divest  vested  interests,  »&.,  57S 
whether  cross-limitations  may  be  implied  where  contingent  interests 
are  given  over  if  all  the  legatees  die  before  vesting,  573 
by  reference  to  a  prior  gift,  554 
by  recital,  574 

that  a  person  is  entitled  under  another  instrument,  ib, 
of  a  supposed  gift  by  the  will,  ib. 
gift  in  addition  to  a  supposed  gift,  ib. 
there  must  be  nothing  to«which  the  recital  can  refer,  ib. 
recital  will  not  cut  down  a  prior  gift,  ib. 
of  hotchpot  clauses,  599,  600 

INACCTJEATE  DESCRIPTION  (see  Descbiption,  MistakbX  99—103,  209— 

214,  297 

IN  ADDITION. 

whether  gift,  is  liable  to  restriction  of  prior  gift,  117, 118 
gifts,  to  prior  supposed  gift,  574 

IN  CASE  OF  DEATH, 

gift  over  (see  Gifts  Over),  483—485 

INCLUSION 

of  particular  things  in  a  residue,  effect  of,  183, 184 

INCOME, 

gift  of,  for  maintenance,  vests  absolutely  as  it  accrues,  137 

of  severed  fund  passes  to  legatee,  141 

on  share  of  appointed  fund  passes ;  Lon(f  v.  Ovendcn,  16  Ch.  D.  691 

specific  devise  or  legacy  carries,  183,  134 

contingent  residuary  bequest  carries,  136 

under  gift  to  class,  137 

joint  tenancy  severed  as  regards,  as  it  accrues,  318 

gift  of,  when  it  passes  the  absolute  interest,  374,  375 

part  of  annual,  of  a  fund,  effect  of,  392,  393 

intermediate,  effect  of  upon  vesting,  412 — 415 

See  Capital  and  Income,  Bents  and  Pbofits,  Pbofits,  Tenant  fob 
Like  and  Remainderman. 

INCOME  TAX, 

gift  free  from,  143 

INCONSISTENCY, 

in  description  (see  DsscRirTioN),  209—214 

of  two  inconsistent  gifts,  the  latter  prevails,  578 

devise  of  same  property  to  two  persons  in  fee,  ib. 

devise  of  same  property  with  and  without  words  of  limitation,  ib. 

gifts  of  whole  estate  and  residue,  579 
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INCONSISTENCY— awKtnaeei. 

gifts  of  residue  and  remainder,  579 

gift  of  all  followed  by  gifts  of  part  of  testator's  property,  i6. 

argument  in  favour  of  revocation  is  stronger  as  between  will  and  codicil, 

i&.,  580 
(See  Revocation,  676 — 578.) 
(See  Changing  and  Supplying  Words,  681—684.) 

INCORPORATION, 

of  documents  in  will,  60 — 68 

rule  as  to,  GO 

document  not  in  existence,  ib. 

document  written  between  date  of  will  and  codicil,  61 

memorandum  on  back  of  will,  t6. 

referring  to  contents  of  will,  62  • 

reference  to  will,  ib. 

by  date,  63 

effect  of  incorporated  paper,  62 
of  entries  subsequent  to  will,  597 

INCREASE, 

in  value  of  specific  bequest  passes  witb  it,  101 
of  rents  and  profits  given  to  charity,  299 — 801 

INDEFINITE  FAILURE  OF  ISSUE, 

what  imports,  5il— 547.    (See  Death  without  Issue.) 

INDEMNITY  CLAUSE, 
construction  of,  369 

INFANT, 

cannot  make  will,  15 

soldier  or  seaman  under  14  may  make  will,  52 

cannot  appoint  guardians,  78 

interest  on  legacy  to,  when  payable,  138 — 141 

consent  by,  to  exercise  of  power  of  sale,  257 

maintenance  of,  367 — 369 

discretion  of  trustees  when  not  controlled,  367 

allowance  for  past,  368 

IN  LIEU, 

gift,  subject  to  conditions  of  original  gift,  118 

INSOLVENCY, 

meaning  of,  464,  465 

INSTRUCTIONS 

for  will,  when  effective,  11 

INTEREST  IN  LAND, 

within  Mortmain  Act,  what  is,  302—306 

INTERLINEATIONS, 
rules  as  to,  32—34 

INTERMEDIATE  RENTS,  183—137.    (See  Rents.) 

IN  TERROREAf, 

conditions,  what  are,  454 — 456 

doctrine  of,  whether  it  applies  to  conditions  precedent,  455,  456 
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INTEREST, 

when  it  passes  u-ith  capiUl,  133—137 

on  legacies,  3,  137—142 

legacy  chax^ged  on  land,  137 

payable  out  of  proceeds  of  sale,  1 6. 

where  no  time  of  payment  is  fixed,  runs  from  the  end  of  a  year,  ib^  138 

on  legacy  payable  out  of  assets  '*  when  received,"  138 

on  legacy  charged  upon  persosalty  and  a  reversion  in  realty,  i'6. 

on  legacy  charged  on  a  fund  wholly  revcrsionaiy,  ib, 

when  the  testator  is  in  loeo  partntts,  ib.,  139 

when  the  legatee  is  an  infant  and  maintenance  is  given,  139 

on  legacy  in  satisfaction  of  a  debt,  ib. 

on  legacy  payable  at  a  future  day,  tb. 
when  a  time  of  payment  is  fixed,  runs  from  then,  ib, 

riffht  of  personal  representatives,  ib. 

when  the  legatee  is  an  infant  and  the  testator  is  in  foco  parentis,  140 

when  there  is  a  general  intention  to  provide  maintenance,  ib. 

under  Lord  Cran worth's  Act,  ib.,  141 

on  severed  fund,  141 

on  share  of  appointed  fund  passes  ;  Long  v.  Orndtn,  16  Ch.  D.  691 

future  gift  of  principal  and  interest,  ib. 

when  the  legacy  is'given  over  upon  a  contingency  t*6.,  142 

gift  of,  141 

on  legacy  for  life  with  remainders,  142 

on  arrears  of  annuities,  ib. 

effect  of  gift  of  intermediate,  on  vesting,  411 — 417 

on  advanoef,  what  allowed,  699 

INTESTACY, 

effect  of  reference  to,  276,  277 

gift  over  upon,  460 

who  entitled  in  case  of,  612,  613 

IN  THE  SAME  MANNER, 

gifts  given,  as  prior  gifts,  554 

INVESTMENT, 

consent  to,  when  to  be  given,  365 

ISSUE, 

I.  Used  as  word  of  purchase 

gifts  to  iiarents  and  issue,  254 

includes  all  descendants,  259 

intention  to  keep  estates  in  a  single  line,  i6. 

in  what  case  it  means  children,  259,  260,  340,  341 

of  issue  means  issue  of  children,  260 

lawfully  begotten,  261 

one  remainder  to  children  another  to  issue,  (6 

issue  in  different  gifts,  ib. 

successive  limitations  of  same  property,  (6.,  262 

when  the  class  is  to  be  ascertained 

when  the  gift  is  substitutional,  262 

in  the  case  of  cross-remainders,  ib. 

when  the  gift  is  in  remainder,  ib. 
application  of  rule  in  MandevillcB  cate,  271,  272 
It.  Used  as  a  word  of  limitation 
in  the  case  of  realty 

devise  to  A.  and  his  issue,  331, 332 

effect  of  words  of  distribution  superadded,  332 

rule  in  WUtTi  case  applies  to  a  devise  to  several  and  their  issue 

and  their  heirs  as  tenants  in  common,  ib. 
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ISSUE— contmutfcf. 

devise  to  the  iBsne  of  a  tenant  for  life,  843—845.  (See  Shsllet'b 
CASE,  rale  in.) 
in  the  case  of  personalty 

gift  to  A.  and  his  issue,  878 
effect  of  gift  over  in  default  of  issue,  ib. 
where  realty  and  personalty  are  given  together,  ib. 
intention  not  to  use  it  as  a  word  of  limitation,  ib, 
gift  to  A.  for  life,  remainder  to  his  issue,  874 
UL  Gifts  over  upon  death  without,  534 — 547 


J. 

JEWS, 

position  of,  as  regards  charitable  gifts,  292 

JOINT  AND  SUCCESSIVE  INTERESTS,  814—822 

JOINT  TENANCY, 

property  held  in,  not  devisable,  72 

JOINT  TENANCY  AND  TENANCY  IN  COMMON,  817—822 

what  creates  joint  tenancy,  317,  318  ^        ■ 

whether  interests  of  joint  tenants  must  vest  at  same  time,  ib. 

all  and  every,  818 

devise  to  two  in  tail  who  may  marry,  ib. 

appointment  to  object  and  non-object  of  power,  ib. 

severance  of,  as  regards  income  aecrued,  to. 
joint  life  estates,  several  inheritances,  ib.,  819 

devise  to  several  in  tail  who  cannot  marry,  818 

and  heirs  of  their  respective  bodies,  819 

and  their  respective  heirs,  tft. 

what  creates  tenancy  in  common,  320 — 822 

Court  leans  to  tenancy  in  common,  820 

"to  be  divided,"  "equally,"  "between,"  "respectively,"  t6. 

share,  participate,  ib, 

where  some  take  vested,  some  contingent  interests,  ib. 

incidents  inconsistent  with  joint  tenancy,  ib.,  821 

gift  over  on  death  without  issue  to  member  of  the  dass,  ib. 

power  to  appoint  in  tenancy  in  common,  821 

executory  trust,  ib. 

direction  to  secure,  ib. 

issue  substituted  for  parents  take  jointly,  t6. 

unless  there  are  words  of  severance  applicable  to  issue,  ib. 

as  regards  issue  substituted  joint  tenancy  is  severed,  ib.,  822 
See  SuBViTOBSHip,  Implication  of,  brwsen  Annuitants,  898—896 


JOINT  WILLS, 

whether  valid,  12 


LAND, 

description  of,  in  devises,  96 — 100 

See  DisoRiFTiON. 
devise  of,  is  specific,  110 

on  trust  to  sell  and  divide,  ib. 

— —  where  it  canies  rents,  183^  137 

ZZ 
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LANDS  NOT  SETTLED, 
deWse  of,  162-164 

LAND  TAX 

on  land  in  mortmiun,  gift  to  redeem,  811 

LAPSE, 

whether  s  gift  to  A.  or  hifl  executors  will  fail  by,  286,  287,  604 

of  fifift  to  charity,  296,  297 

will  not  make  a  gift  oyer  bad  in  itself  valid,  326 

effect  of,  upon  gifts  over,  473,  520,  521 

doctrine  of,  601 

whether  codicil  gires  b^ned  legacy  to  executors  of  legatee,  ih. 

gift  to  tenants  in  common  by  name,  tb. 

lilies  to  a  power  of  appointment  exercised  by  will,  602 

whether  legacies  to  creditors  are  subject  to,  i6.,  603 

declaration  against,  effect  of,  603 

interests  of  persons  to  take  in  default  will  not  fail  by  death  of  domee  of 

power,  tb. 
nor  interests  in  remainder  by  death  of  tenant  for  life,  t&,  604 
charges  will  not  fail  by  death  of  devisee  charged,  604 
effect  of  the  Wills  Act  upon,  t&.,  605 
doctrine  of,  in  cases  of  gifts  to  a  class,  605 
direction  to  settle  a  shajre,  ib.,  606 

person  incapable  of  taking  at  the  death  is  not  a  member  of  the  class,  606 
appointment  to  objects  and  non-objects,  t6. 
revocation  of  share  of  member  of  the  das  will  not  cause,  (6.,  607 

given  to  individual,  607 

what  is  a  gift  to  a  mss,  ib, 

gift  to  persons  "  before-named  "  is  not,  ib. 

gift  to  the  five  daughters  of  A,  ib. 

whether  gift  to  a  class  and  an  individual,  where  the  latter  dies,  l^ieeB  ib 

'  regards  his  share,  ib.,  608 
See  Resultino  Trusts,  60S,  609 

LAPSED  LEaACIES, 

where  they  will  not  pass  under  residue,  189 

LAWFUL  HEIRS, 

devise  to  A.  and  his,  creates  fee,  823 

LEADING  WORDS 

of  description,  what  are,  100,  210 — 214 


LEASE, 


aoceptance  of  new,  whetl^er  it  adeems,  122,  123 

trustees  cannot  grant,  365 

executor  may,  ib, 

with  option  to  purchase  bad,  t6.,  366 

of  several  properties  together,  366 

power  of  leasing  not  accelerated,  ib. 

bequest  of,  by  what  law  governed,  1,  424 

LEASEHOLDS  FOR  LIVES, 

effect  of  general  devise  on,  165,  166 

LEASEHOLDS  FOR  YEARS, 

will  of,  governed  by  lex  loci,  1 

whether  within  Locke  King's  Act,  129 

are  not  within  Statute  of  Uses,  349 

effect  of  general  devise  on,  165 — 167 

what  words  wiU  pass  them,  166 

devised  for  life  with  remainders,  effect  of,  472 
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LEASEHOLDS,  RENEWABLE, 

conversion  of,  into  fee  simple,  effect  of,  206 

LEASING  POWER, 

effect  of,  on  devise  to  trustees  in  fee,  851 

what  is  a  general,  ib, 

whether  included  in  usual  powers,  561 

LEAVING  CHILDREN, 

construction  of  gift  over  upon  death  without,  532,  533 

LEAVING  ISSUE, 

gifts  over  upon  death  without,  when  they  import  an  indefinite  failure,  540 

LEGACIES, 

when  payable,  137 

for  life  with  remainder,  142 
meaning  of  the  word 

applies  primarily  to  personalty,  152 

when  it  refers  to  realty,  t&.,  153 

includes  annuities,  153 
interest  on  (see  Intekest),  137 — 142 
abatement  of  (see  Abatehent),  620—622 
specific  (see  SPECirio  Legacy),  104 — 113 
to  be  applied  for  benefit  of  legatee,  386 

LEGACY  DUTY, 

what  is  a  gift  free  from,  143 

on  charitable  legacy  can  only  be  paid  out  of  pure  personalty,  302 

table  of  (see  Appendix),  651 

LEGAL  ESTATE, 

whether  it  passes  under  securities  for  money,  148 

-.^— money  on  security,  149 

in  trust  and  mortgage  estates,  when  it  passes  by  general  words,  168 — 170 
whether  devise  to  a  college  carries,  311  , 

whether  devise  on  secret  tnist  for  charity  carries,  313 
when  trustees  take  (see  Tbustbes),  346 — 349 

LEGAL  OR  NEXT  OF  KIN, 
meaning  of,  275 

LEGAL  REPRESENTATIVES,  283—286.    See  Rbpbbskntativks. 

LEGATEE, 

who  may  be,  92 — 94 

residuary,  when  takes  realty,  152, 153,  194—197 

See  In  re  Metknen  and  More,  16  Oh.  D.  696;  Re  Salter^  44  L.  T.  N.  S. 
603 

LIABILITIES, 

right  o(  legatee  to  exoneration  from,  124 — 126 

LIFE  INTEREST, 

when  joint,  with  sevend  inheritances,  318,  819 
devise  without  words  of  limitation  before  Wills  Act  passes,  325 
effect  of  gift  at  the  death  of  the  legatee  in  creating,  473 
implication  of  (see  Implicatiok),  664 — 567 

LIMITATIONS 

and  conditions  distinguished,  398 

what  cannot  be  the  subject  of  successive,  472,  473 

legal  remainders  and  executory  interests,  474,  475 

in  remainder  and  subject  to  a  term,  475,  476 

ulterior  and  alternative  to  void  limitations,  435,  436,  476,  477 

when  contingency  runs  through  a  series  of,  477 

z  z  2 
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LIMITATION— WORDS  OF, 

what  are  to  pass  the  fee,  323—325 

devise  to  A.  and  his  heirs,  323 

A.  and  his  lawful  heirs,  ib, 

A.  and  his  executors,  t6. 

when  the  fee  will  pass  without  (see  Fee  Simple),  325 — 328 
what  are,  to  pass  an  estate  tail  (see  Estate  Tail),  329—332 

heirs  of  the  body,  issue,  329 

heirs  male,  i6. 
words  occasionally  used  as,  332 — 335 

child,  son,  332,  333 

eldest  son,  383 

children  (see  WiLD*s  Case,  rale  in),  333—335 
superadded, 

in  a  devise  to  A.  and  the  heirs  of  his  body,  337 

to  several  and  their  issue,  332 

to  A-  for  life,  remainder  to  his  heirs,  837,  342 

inconsistent  with  descent  pointed  out  by  first  words,  339,  344 

when  the  limitation  is  to  the  heir  of  the  tenant  for  life,  342 

when  the  limitation  is  to  the  issue  of  the  tenant  for  life,  342 — 345 
in  bequests  of  personal  estate,  370 — 374 

executors,  370 

heirs  and  heirs  of  the  body,  371,  372 

issue,  373,  374 
when  the  word  survivors  is  used  as,  602 
effect  of,  upon  gifts  in  default  of  issue  to  survivors,  546 

LINEAL  HEIR  MALE, 

must  trace  descent  through  males,  270,  271 

LIVE  AND  DEAD  STOCK, 
meaning  of,  151 

LIVING, 

when  it  passes  advowson,  154,  155 

LOCALITY, 

gift  of  things  in  a,  121,  122,  150, 151, 186 
of  personalty,  160 

LOCKE  KING'S  ACT  (see  Exokebation  op  Mobtoagkd  Pbopeett),  126-133 

LONDON, 

gift  to  hospitals  of,  construction  of,  290 

LONG  ANNUITIES, 
bequest  of,  107 

M. 

MAINTENANCE, 

when  interest  will  be  allowed  for,  138 — 141 
gift  of  annual  sum  for,  duration  of,  391,  396 

intermediate  interest  for,  effect  of  upon  vesting,  276 

trust  for,  whether  it  passes  to  creditors  on  bankruptcy,  461,  462 

power  of,  under  statute  how  exercisable,  367 

discretion  of  trustees  when  not  interfered  with,  ib, 

principles  on  which  trustees  should  allow,  868 

includes  education,  ib. 

sum  expended  for,  without  authority,  i&. 

when  father  allowed  income  for  past,  ib. 

accumulation  of  past  years,  when  applicable  for,  369 

gift  to  parent  for,  not  subject  to  account,  885 

gift  for,  whether  to  separate  use,  468 
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MALE  HEIR, 

whether  must  trace  descent  through  males,  270,  271 

MALE  line; 

next  of  kin  in  meaning  of,  277 

MALE  NEPHEW, 

gift  to,  258 

MANAGER, 

request  to  employ  a  person  as,  880 

MANDEVILLE'S  CASE, 
rule  in,  271,  272 

MANOR, 

what  it  includes,  153,  154 

MARITAL  RIGHT, 

what  words  will  exclude  (see  CoNDinoNS),  466—469 

MARRIAGE, 

estate  to  arise  upon,  of  tenant  for  life  when  vested,  405,  406 
gift  to  be  paid  upon,  is  contingent,  411 
effect  of  gift  of  intermediate  income,  ib, 

gift  upon,  construed  as  gift  at  twenty-one  or  upon  marriage  under  twenty- 
one,  ib.f  412 
condition  requiring,  with  consent  of  several  persons  becomes  impossible  by 

death  of  any,  450 
conditions  in  restraint  of  (see  Conditions),  458 — 458 
gift  over  upon,  without  consent  limited  to  minority,  400 
death  before,  527—530 

MARRIED  WOMAN, 

will  of,  where  valid,  15 — 18 

cannot  elect  in  respect  of  her  reversionary  interest,  83 
power  vested  in,  when  executed  by  general  words,  172 
property  appointed  by,  is  subject  to  debts,  624 

MARSHALLING,  627—629 

in  what  cases  the  assets  will  be  marshalled,  627 

between  legatees  and  heir  or  devisee  charged  with  debts,  t&. 

legatee  and  devisee  of  mortgaged  lands,  ib. 

legatee  and  residuary  devisee  assets  not  marshalled,  tb. 


—  legatee  and  devisee  subject  to  a  lien  for  purchase  money,  i&.,  628 
legatees  with  and  without  a  charge  on  realty,  628 


assets  will  not  be  marshalled  in  favour  of  charity,  i5.,  629 
effect  of  direction  to  pay  charities  out  of  pure  personalty,  ib . 
reserve  pure  personalty  for  charity,  629 

MASSES, 

gifts  for,  293,  294 

MESSUAGE, 

or  house,  meaning  of,  155 

MINES, 

devise  of,  whether  carries  past  rents,  154 

MINORITY, 

gift  of  maintenance  during,  189,  140 

meaning  of,  415 

gift  of  annuity  during,  896,  397 
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MISTAKE, 

iu  testator's  belief  will  not  raise  election,  S3 
in  description  of  things,  effect  (^,  99 — 101 
bequest  of  thing  sold  before  the  date  of  the  will,  10 

testator  never  possessed,  t6. 

in  description  of  persons,  209 — 214 

charity,  297 

in  number  of  children,  241 — 243 

in  recital  will  not  alter  the  gift,  577 

in  testator's  belief,  will  not  cause  revocation  of  or  addition  to  f  Irgaty, 

ib,y  578.    See  Re  Dyke,  ii  L.  T.  N.  S.  56& 
in  amount  of  advances  binds  legatee,  597 

MOIETY, 

when  it  will  pass  the  fee,  825 

MONASTIC  ORDERS, 
gifts  to,  292,  293 

MONEY, 

what  it  includes,  144 — 147 

when  it  will  pass  the  residuary  personalty,  145,  146 

ready  money,  146,  147 

"  due  and  owing  at  my  decease,"  what  it  includefs  140 

in  the  funds,  147 

securities  for,  i&.,  148 

on  security,  whether  it  passes  the  legal  estate,  148,  149 

MORTGAGE, 

beneficial  interest  in,  when  it  passea  by  general  words,  167 
legal  estate  in,  when  it  passes  by  general  words,  168 — 170 
exoneration  of  (see  Exokebation),  126—183 
successive  anc|  concurrent,  how  borne,  133 
power  to,  involves  power  of  sale,  363 
power  of  executor  over  personalty,  364 

MORTMAIN, 

gifts  in  (see  Chabitt),  302—313 

MOTIVE, 

description  supplying  prevails,  214 

distinguished  from  trust,  385 

equal  legacies  given  from  same,  are  substitutiona],  117 

MOVEABLE  PROPERTY, 
what  is,  1 

MUTUAL  WILLS, 

validity  of,  12, 18 

«  MY," 

effect  of  word  in  excluding  property  subject  to  a  power,  1 74 
■  making  legacy  specific,  106 

N. 

NAME, 

when  it  prevails  over  the  description,  209,  210 

condition  of  taking  a  particular,  458 

devise  to  heir  of  a  particular,  270 

gift  to  next  of  kin  of  a  particular,  278 

right  to  sue  in  testator^s  name,  not  devisable,  72 

gift  to  persons  before  named  may  mean  before  mentioned,  555 
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NAMELY, 

whether  it  restricts  large  words,  183 

NEAREST  OF  KIN  (see  Next  of  Kin),  277,  278 

NEAREST  RELATIONS  (see  Relations),  268 

NEPHEWS  AND  NIECES, 

meaning  of,  257,  258 

refers  primd  facie  to  children  of  brothers  and  sisters,  including  the  half- 
blood,  257 

great-nephew  called  a  nephew,  ib. 

in  what  cases  a  wife's  nephew  may  take,  ih. 

in  what  cases  grandnephews  may  take,  258 

male  nephews,  gift  to,  ib, 

whether  gift  to,  raises  equivocation  between  nephews  proper  and  wife's 
nephews,  212 

NEXT  HEIR  MALE, 

when  it  is  a  word  of  limitation,  342 

NEXT  LEGAL  REPRESENTATIVES, 
meaning  of,  285 

ICEXT  OF  KIN, 

bequests  to,  275—283 

meaning  of,  275 

legal  or  next  of  kin,  ib, 

half  blood  admitted,  ib. 

selective  power  to  appoint  to,  ib. 

ex  parte  maUmdf  ib. 

effect  of  reference  to  the  statute  or  intestacy,  t&.,  276 

husband  or  wife  do  not  take  as  next  of  kin,  276 

when  widow  included,  ib. 

intention  to  leave  property  to  next  of  kin  not  carried  out,  ib. 

what  will  exclude  one  of  the  next  of  kin  from  the  class,  ib. 

whether  the  statute  fixes  the  proportions  as  well  as  the  persons,  ib., 
277 

nearest  of  kin  by  way  of  heirship,  277 

in  the  male  line,  ib. 

nearest  of  a  class,  ib.,  278 

of  a  particular  name,  278 

gifts  to,  exclusive  of  A.  who  is  sole  next  of  kin,  ib.,  279 

meaning  explained  by  context,  279 

of  A.  as  if  she  had  died  unmarried,  ib.,  280 

when  the  class  is  to  be  ascertained  (see  Class),  280 — 283 
election  by, 

title  as,  to  an  intestate  may  raise  electioti,  84 

of  married  woman,  whose  will  becomes  inoperative  not  put  to  elec- 
tion, 90 
title  as,  in  case  of  intestacy, 

to  interests  undisposed  of  under  trusts  for  conversion,  197, 198 

how  they  take  property  to  be  converted,  198, 199 

to  accumulations  released  by  statute,  448 

whether  gift  in  satisfaction  of  all  claims  bars  a  title  as  next  of  kir, 
611 

direction  that  one  of  the  next  of  Idn  is  to  take  no  share  when  effec- 
tual, 610—612 

NEXT  PRESENTATION, 

under  what  words  it  passes,  154,  155 
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NEXT  SURVIVING  SON, 
meaniitg  of,  221 

NICKNAICES, 

evidenoe  of  mwming  of,  >dmiiwdbla^  208 

NIECES, 

mfluusg  of,  257,  258 

NOR. 

mwming  of  in  oondition  precedent,  581 

NOTICE, 

of  condition,  not  necessary  for  forfeitiire,  451 
to  treaty  effect  of  upon  oonversion,  205 

NOW, 

whether  it  rwitiictB  gener^  words  to  the  date  of  the  will,  98, 162 
inyeeted,  gift  of  a  Bum,  whether  specific  or  demonstratiye^  108 

NUMBER 

of  childien— mistake  in,  241—243 

NUNCUPATIVE  WILL, 
who  may  make^  52,  53 


O. 

OBLITERATION 

of  part  of  will,  effect  of,  34 
legacy,  88,  89 

OCCUPATION, 

deacription  by,  97, 98, 99 

—  when  it  passes  easement,  156 

.  devise  of  nse  and,  ih, 

OFFICE, 

gifts  in  respect  of,  to  executors,  287,  288 

when  charitable,  295,  296 

annuity  in  respect  of  duration  of,  896 

OMISSION.    See  Blakks,  Suppltino  Words. 

ONEROUS  LEGACIES, 

when  they  may  be  rejected,  82 

ONE 

of  a  daas,  gift  to,  219 

OPTION, 

to  pnrchaae,  effect  of,  on  a  devise,  203,  204 
legatee  may  exercise  after  compulsory  sale,  457 

OR, 

when  changed  into  And, 

in  a  devise  to  A.  or  his  heirs,  331 

— A.  or  the  heirs  of  his  body,  i&. 

gift  of  an  annuity  to  A.  or  his  heirs,  398 
in  a  gift  i^parently  substitutiona],  492 
in  a  condition  precedent  to  vesting,  581 
in  gifts  over,  530,  531 
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OB — continuecL 

if  A.  dies  under  age  or  without  issue  after  devise  in  fee,  530 

after  devise  for  life  remainder  in 

tail,i&. 
after  prior  absolute  gif  fe,  ib, 
after  devise  in  tail,  531 

after  a  gift  to  be  vested  in  one  or  other  of  the  two  events,  ib. 
gift  over  upon  death  before  the  tenant  for  life  or  under  twenty-one,  ib. 
or  explained  by  the  context  to  mean  and,  ib, 

OBDEB  OF  ASSETS  (see  Assets),  618—624 

OTHEBS, 

survivors  when  construed  (see  Subyivobs),  503 — 507 

OTHEB  SONS, 

gift  to  second  and,  when  it  includes  a  first  son,  225 

OUTLAWBY, 

abolished,  19 


P. 

PAID, 

may  mean  vested,  411 

PABENT  AND  CHILDBEN, 

bequest  to,  814—317 

priTndfcuie  gives  concurrent  interests,  314 

gift  to  parent  in  trust  for  henelf  and  children,  ib. 

words  of  distribution  applied  to  children  only,  815 

limitation  applied  to  children  only,  ib. 

settlement  directed  of  the  whole  fund,  ib, 

continuing  trust,  ib. 

gift  of  whole  to  the  separate  use,  i&.,  316 

parent's  interest  only  to  the  separate  use,  816 

division  of  the  whole  at  a  particular  time,  ib. 

gift  over  of  the  whole,  if  no  children,  ib, 

children  contemplated  as  taking  the  whole,  i&.,  317 

express  gift  to  afterbom  children,  817 

part  of  the  fund  payable  at  a  future  period,  ib, 

gift  to  children  in  unequal  shares  in  certain  events,  ib, 

children  referred  to  as  heirs,  ib. 

effect  of  reference  to  other  gifts,  t6. 

executory  trust,  ib, 

bequests  to  parents  for  life  and  then  to  their  children,  254,  255 

devises  to  (see  Wild's  Cass,  rule  in),  216,  217 

bequests  to  parent  in  trust  for,  884,  885 

PABENT  AND  ISSUE, 
bequests  to,  252,  258 

PABISH, 

gift  for  benefit  of,  291 

PABOL 

evidence,  when  admissible.    See  EviDBircK. 
trust,  evidence  of,  when  admitted,  64 

PABT, 

devise  of,  when  it  passes  fee,  325 
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PARTICIPATE, 

creates  tenancy  in  common,  320 

PARTICULAR  RESIDUE, 
what  is,  188 

PARTICULARS. 

enumeration  of,  effect  of  on  large  words,  182 — 186 
specific  enjoyment,  201 

PARTNERSHIP  PROFITS, 

when  apportionable,  134, 185 

PATENT  AMBIGUITY, 

may  not  be  explained  by  evidence,  96,  208 

PATRIMONY, 

meaning  of,  152 

PAYMENT 

of  legacies  (see  Interebt),  137 — 142 
death  before,  gift  over  upon,  520 — 524 
after  a  direct  gift, 
takes  effect  if  legatees  die  before  testator,  520 

die   before   time   of   payment  where  one  is 

fixed,  ib, 
refers  to  death  before  testator  where  no  time  of  payment  named,  tb. 
See  In  re  Chaskm,  W.  N.  1881,  101 
after  a  life  interest, 
takes  effect  if  legatees  die  before  tenant  for  life,  where  no  time  of 
payment  is  fixed,  520,  521 
where  there  is  a  life  interest  and  period  of  payment,  521 
takes  effect  on  legatee  dying  before  testator,  f6. 
when   the  becjnest   is   contingent   upon  attaining  twenty-one,  rL, 

522 
when  the  bequest  is  vested  to  be  paid  at  twenty-one,  523 
when  the  original  gift  is  contingent  on  sorviving  the  tenant  for  life, 
524 

PECUNIARY  LEGACIES, 
include  annuities,  153 

PEH,  CAPITA  AND  PER  STIRPES  (see  Dibtbibdtion),  252—256,  286 

PERFORMANCE 

of  conditions,  454,  456,  457,  458 

PERPETUITY,  424—448 

statement  of  the  rule,  424 

gift  not  charitable,  void  if  it  involves,  291,  292 

gift  to  charity  on  remote  event  is  void  for,  297 

gift  over  of  property  given  to  charity  cannot  be  too  remote,  424 

direction  to  buy  foreign  land,  ib, 

whether  the  rule  appUes  to  legal  remainders,  424 — 429 

remainder  to  unborn  son  of  imbom  person  void,  425 

remote  equitable  remainder  not  valid  if  event  happens  within  limits,  480 

the  state  of  things  existing  at  the  death  is  to  be  considered,  ib. 

the  fact  that  a  woman  is  past  child-bearing  rejected,  ih, 

gift  tending  to  tie  up  property  is  void  unless  charitable,  t(.,  431 

restraint  upon  anticipation,  431 

direction  to  lease  at  low  rent,  ih. 

not  to  raise  rent,  ib. 

devise  upon  remote  events  ib. 
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T'ERPKrVlTY— continued. 

whether  limitations  Bubseqiient  to  an  estate  tail  can  be  too  remote,  431, 432 

term  precedent  to  an  estate  tail  may  be  too  remote,  432 

concurrent  terms,  ib. 

accumulation  for  payment  of  debts  is  valid,  433 

accumulation  till  a  fund  reaches  a  certain  stun,  when  valid,  ib, 

whether  powers  of  sale  and  leasing  can  be  void  for,  ib. 

gift  to  persons  who  must  be  living  at  the  testator's  death  and  time  of 

vesting  good,  ib, 
gift  is  void  if  the  event  is  too  remote,  though  the  persons  may  not  be,  ib,, 

434 
gift  for  life  to  tmbom  children  of  tenant  for  life  is  good,  434 
cross  limitations  between  unborn  tenants  for  life,  ib.,  435 
substitution  of  issue^  435 
remote  gift  over  of  life  interest,  ib, 
whether  bequest  for  life  following  on  life  interests  of  unborn  person  can  be 

valid,  t6. 
limitations  following  upon  void  limitations  are  void,  ib. 
alternative  contingent  limitations  may  be  good,  ib.,  486 
gift  to  a  class  to  be  ascertained  beyond  limits  of  perpetuity,  436 
whether  gift  to  an  individual  and  a  remote  class  is  void,  t6. 
where  the  shares  of  the  members  of  the  class  can  be  severed,  437 
gift  to  a  person  satisfying  a  description  must  be  ascertained  within  limits 

of,  488 
effect  of  the  words  as  far  as  the  rules  of  law  permit,  ib.,  439 
direction  that  personalty  is  not  to  vest  in  a  tenant  in  tail  dying  under 

twenty-one,  489 
power  authorising  appointment  void  for,  is  valid  within  the  proper  limits, 

440 
in  case  of  special  powers,  persons  must  be  capable  of  taking  under  the 

original  instrument,  ib. 
when  there  is  a  clear  appointment  invalid  restrictions  may  be  rejected,  tb, 
cy  pris  doctrine  (see  Gy  fbes),  441 — 443 

PERSONjE  DESIGNATjE, 

gifts  to  (see  Descriftion),  207 — 214 

PERSONAL  PROPERTY, 

estate  and  effects,  gift  of,  confined  to  personalty,  157 
described  by  reference  to  locality,  160 

PERSONAL  REPRESENTATIVES, 

meaning  of  (see  REPRESENTATivsa),  283—286 

PLANT  AND  GOODWILL, 
meaning  of,  151 

PLATE, 

meaning  of,  150 

use  of,  what  passes  under,  156 

POOR  RELATIONS, 

gifts  to,  whether  charitable,  294,  295 

PORTIONS, 

when  younger  children  means  children  entitled  to,  223 — 225 
vesting  of  (see  Vestiho),  406,  407 

what  are,  within  the  exception  in  the  Thellusson  Act,  445,  446 
satisfaction  of,  by  legacies  (see  Satisfaction),  586—590 
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"POSSESSED  OF," 

whether  gift  of  all  which  testator  is,  passes  realty,  159 
effect  of  these  words  in  passing  leaseholds,  165 

POSSESSION, 

title  by,  is  devisable,  72 

gift  over  on  death  before,  522 

of  real  estate,  bequest  of  chattels  to  person  in,  552 — 555 

POSTHUMOUS  CHILD, 

gift  when  confined  to  (see  Child  en  ybntbb),  240 

POWER, 

will  nnder,  how  far  governed  by  domicile,  1 

how  revoked,  35 

to  make  unattested  will  void,  64 

to  arise  on  oontiugenov,  when  exercisable,  72 

to  contingent  person,  72,  78 

to  be  exercised  in  writing,  72 

testamentary,  what  is,  73,  74 

effect  of  Wills  Act  on  execution  of,  74, 

to  appoint  to  tenants  in  common,  how  executed,  321 
of  sale  (see  Sale,  Power  of),  354 — 368 
added  to  gift  of  income,  375 
implication  from,  when  not  executed,  570 

(see  Implication.) 
class  to  take  in  default  of  appointment,  251 — 258 
distinguished  from  estate,  855,  356 

property,  375,  376 

to  convert,  will  not  effect  conversion  till  exercised,  192, 193 

of  advancement,  effect  of,  upon  vesting,  416 

vesting  of  gifts  under,  422,  423 

selective  to  appoint  to  relations,  construction  of,  264 

next  of  kin,  275 

of  sale,  effect  of  on  estates  of  trustees,  349 

when  executors  take,  360—368 

whether  it  can  be  too  remote,  433 

of  leasing,  effect  of  on  estates  of  trustees,  351 

what  is  general,  ih. 

of  management  and  disposition  distinguished,  433 
superadded  to  absolute  gifts,  375,  376 

life  interest,  376 

what  will  be  inserted  in  executing  executory  trusts,  560,  561,  562 
execution  of, 

by  general  words,  170 — 181 

of  appointing  realty,  170,  171 

personalty,  171,  172 

where  the  appointor  is  a  married  woman,  172 

effect  of  the  Wills  Act,  176—181 

of  revocation,  177 

general  direction  to  pay  debts,  178,  179 

by  will  made  previous  to  creation  of  the  power,  173,  179 
what  is  a  sufficient  reference  to  a,  173,  174 
what  is  a  sufficient  reference  to  property  subject  to  a,  175, 176 
to  retain  investments,  effect  of  on  conversion,  193,  201 

PRECATORY  WORDS, 

when  they  create  a  trust  (sea  Trust),  379—386 

PREEMPTION, 

right  of,  must  be  literally  construed,  457 
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PBEMISES, 

meaning  of,  157 

PRIORITY, 

between  legatees  (see  Abatement),  620—622 

PRIVATE  CHARITY, 
gift  for,  is  void,  291 

PROBATE, 

on  what  evidence  granted,  22,  23 
what  entitled  to,  66,  67 

instrument  naming  execntor,  66 

contingent  will  or  codicil,  ib, 

instrument  naming  guardians,. t&. 

will  of  married  woman,  t6.,  67 

will  of  realty,  67 

foreign  will,  ib, 
what  should  be  included  in,  68 
when  scandalous  passage  omitted,  22 
where  granted,  68 
effect  of  on  realty,  ib.,  69 
conclumive  on  question  of  fraud,  69 

PROFITS.    See  Rents  and  Phoititb. 

what  are,  accruing  after  death  of  testator, 

bonus  on  shares  declared  before  the  death,  payable  afterwards,  134 
partnership,  declared  after  death  for  a  period  ending  in  lifetime,  ib. 
debts  are,  of  the  year  when  they  are  got  in,  ib, 
apportionment  of,  ib.,  V65 

PROPERTY, 

when  it  will  pass  realty,  157, 158 

when  it  will  pass  the  fee,  825 

devise  of,  whether  it  executes  general  power  over  realty,  176—178 

distinguished  from  power,  355,  856,  875,  376 

PROVIDE, 

gift  to,  a  school,  808 

PUBLIC  POLICY, 

conditions  contrary  to,  validity  of,  400,  460 — 453 

PUR  AUTRE  VIE, 

devise  of  estate,  71,  72 
rule  in  Shelley's  case  applies  to  estates,  385 
gift  in  default  of  issue  of  an  estate,  546 
descent  of  estate,  612,  613 

"PURCHASED," 

gift  of  property,  148 

PURCHASE  MONEY, 

for  land  devised  and  afterwards  sold,  right  to,  203,  204 

PURPOSE, 

gift  for  a  particular,  when  legatee  entitled  absolutely,  886 

____^__« adeem^  if  the  purpose  is  satisfied  by  testator,  500- 

592 

R. 
RAILWAY  SHARES, 
include  stock,  150 
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READY  MONEY, 

meftning  of,  146, 147 

REAL  EFFECTS, 

will  pftBB  realty,  160 

REAIi  ESTATE, 

words  approprUte  to,  157 — 160 

devue  of,  when  it  carries  leaseholds,  166, 167 

RECEIPT, 

power  to  give,  S68,  364 
whether  agent  can  give,  364 
gift  oyer,  upon  death  before, 

to  what  period  it  refers,  522 
whether  gift  over  upon  death  before  actual  receipt  is  valid,  524 — 526 

RECEIPT  CLAUSE, 

efiPect  of,  on  estates  of  trustees,  348 

in  creating  separate  use,  467,  468 

— ^^—  in  creating  restraint  upon  anticipation,  470,  471 

RECITAU 

effect  of,  in  excluding  property  from  residue,  189 
implication  by  (see  Ixpucation),  574 
incorrect,  of  gift,  will  not  cut  it  down,  577 
— — —  of  advance,  effect  of,  597 

REFERENCE, 

gUts  by,  552— 555 

bequest  of  chattels,  according  to  limitations  of  realty,  vests  in  first 

tenant  in  tail  at  birth,  552 
bequest  to  person  in  actual  possession  of  freeholds,  tb. 
chattels  do  not  vest  in  tenant  in  tail,  defeasible  by  birth  of  issue  to 

take  under  prior  limitations,  ib. 
bequest  of  chattels  to  person  entitled  in  posseseion  to  real  estate,  ib., 

553 
personalty  to  go  with  a  title,  553 

intention  that  a  person  not  in  actual  possession  shall  not  take,  ib. 
whether  words  '*  as  far  as  the  law  permits  "  will  carry  on  chattels 

directed  not  to  vest  in  a  tenant  in  tall  dying  under  twenty-one, 

ib.,  554 
bequest  in  the  same  manner  as  prior  gifts,  how  far  they  import  the 

limitations  of  the  prior  gifts,  554 
whether  gift  upon  trusts  of  a  prior  gift  is  subject  to  same  charges 

as  the  prior  gift,  555 
gift  to  persons  "  before  named,'*  ib. 
what  is  a  sufficient,  to  a  power,  173 — 175 
to  property  subject  to  a  power,  175,  176 

REFERENTIAL  CONSTRUCTION 

of  gifts  in  default  of  issue,  535 — 541 

(See  Death  without  Issue.) 

REIMBURSEMENT  CLAUSE, 

effect  of,  on  gift  of  residue  to  executors,  289 

RELATIONS, 

gifts  to,  263—266 

restricted  to  persons  capable  of  taking  by  statute,  263 

they  take  per  capita  as  joint  tenants,  ib, 

power  to  select  relations  extends  to  all  relations,  264 

when  the  class  to  take  is  ascertained,  264 — 266 
poor  relations,  gifts  to,  whether  charitable,  294,  295 
precatory  trust  for,  380 
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RELEASE, 

oondition  requiring,  oonstniction  of,  458 

RELIGION, 

of  children,  directions  as  to,  in  will,  79 
gift  over  on  change  of,  valid,  452 

RELIGIOUS  PURPOSES, 

gifts  for,  181 

REMAINDERS, 

(See  Limitations,  Exbcdtobt  Intekssts,  Comtingjent  Reuaindebs). 

distinguiBhed  from  executory  interests,  474,  475 

incidents  of,  »&. 

contingent  (see  Vestiiio),  244,  245,  402—406 

,  whether  thej  can  be  too  remote,  424 — 429 

equitable,  whether  remote  where  event  happens  during  particular  estate, 

429,  4S0 
in  chattels,  472 
after  absolute  interest,  473 

REMOTENESS, 

(See  Perpetuity),  424—443 

REMOVAL, 

effect  of,  on  bequest  of  things  in  a  house,  121, 122 

RENEWABLE  LEASEHOLDS, 

conversion  of,  into  fee  simple,  effect  of,  206 

RENEWAL, 

fund  for,  right  to,  as  between  tenant  for  lifo  and  remainderman,  648 
fines  for,  apportionment  of  between  successive  takent,  Hk,  649 

RENT   CHARGE, 

devise  of,  is  specific,  110 

on  house,  when  passes  with  house,  167 

what  words  create,  387 

charged  on  realty  and  personalty  issues  out  of  realty,  ib, 

whether  it  can  be  entailed,  388 

distinguished  from  an  annuity,  ib. 

when  it  has  priority  over  legacies  charged  on  land,  620,  621 

whether  devise  of,  charges  real  estate,  631 

RENTS  AND  PROFITS, 

from  death  pass  to  specific  devisee,  133, 134 
accumulations  of,  pass  with  devise  of  surface,  154 
devise  of,  when  it  passes  the  fee,  327 

effect  of,  on  specific  enjoyment,  202 

increase  in  value  of,  given  to  charity,  299 — 301 

apportionment  of,  134  —135 

power  to  raise  sum  out  of,  authorises  sale,  634,  635 

fines  out  of,  to  renew  leaseholds  given  in  saccession,  635 

intermediate,  right  to,  135 — 137 

of  contingent  devises  pass  to  heir  or  residuary  devisee,  135,  136 

of  contingent  residuary  devise  pass  to  heir,  136 

of  contingent  residuary  bequest  pass  to  legatee,  ib. 

mixed  fund  of  residue  carries,  iS.,  137 

apportionment  of,  between  specific  and  residunry  legatees,  135 

right  of  devisee  to,  between  death  and  completion  of  sale  of  land 
devised  and  converted  by  testator,  205,  206 

who  entitled  to,  between  shifting  and  birth  of  issue  to  take,  550 
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REPRESENTATIVES, 
meftning  of, 

where  used  am  a  woid  of  porchase,  283 — 286 
primd  facie  means  executors,  283 
where  it  means  next  of  kin,  i6.,  284 
snbetitutional  gifts  to,  284 
may  mean  descendants,  ib. 
substitutional  gifts  to,  after  a  life  estate,  ib, 
effect  of  words  of  dis^bution,  285 
use  of  executors  in  other  parts  of  the  will,  ib. 
direction  to  pay  to,  where  executors  are  named,  ib, 
explained  by  other  words,  ib. 

where  used  as  a  word  of  limitation,  370 

REPUGNANT  CONDITIONS, 
(See  Conditions),  458 — 471 

REPUTATION, 

marriage  proved  by,  227 

of  parentage  of  illegitimate  child,  233- -238 

REQUEST, 

conversion  upon,  193  « 

RESIDENCE, 

condition  requiring,  452,  458 

RESIDUARY  DEVISE, 
is  specific,  110 

RESIDUARY  LEGATEE, 

effect  of  appointment  of,  152, 153,  194—197 

In  re  Methuen  and  Blore,  16  Ch.  D.  696 
«of  all  my  property,"  appointment  of,  152 

RESIDUE, 
gift  of, 

what  is,  182—186 

enumeration  of  particulars  in,  182,  188, 184 

when  specific,  111-113,  187 

contingent,  when  it  passes  interest,  136,  137 

when  it  passes  under  word  money,  145,  146 

"  remaining,"  gift  of,  94 

when  it  executes  power.  181 
what  passes  under  gift  of,  187 — 191 

of  appointed  fund,  187 

after  payment  of  legacies,  ib. 

of  particular  part  of  testator *s  property,  tft.,  1 88 

of  lands  in  A.,  187 

of  personal  fund,  188 

general  and  particular,  tb. 

general,  what  it  passes,  t&.,  189 

intention  to  exclude  certain  property,  189 

restrictive  words,  ib, 

small  remainder,  ib, 

property  excepted  from,  f6.,  190 

residue  of  residue,  190 

revocation  of  share  of,  tb.,  191 

accumulations  released  by  statute,  448 

gift  of,  executes  general  power,  177, 178 

whether  it  executes  the  power  in  all  events,  180 
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liKQlDU:E— continued. 

conversion  of,  between  tenant  for  life  and  remainderman,  199 — 203 

gift  of,  to  executors,  whether  beneficial  or  in  tnut,  288,  289 

vesting  of,  argument  in  favour  of,  414,  416 

whether  it  is  a  legacy,  153 

two  gifts  of,  in  same  will,  effect  of,  579 

gifts  of  remainder  and,  in  same  will,  ib. 

of  a  particular  fund,  gift  of,  where  void  for  uncertainty,  584,  585 

undii^sed  of,  passes  to  next  of  kin,  613,  614 

what  is  a  contrary  intention,  613 

when  there  are  no  next  of  kin  the  executors  take,  614 — 61 

(See  Executors. 

whether  primarily  liable  for  payment  of  debts,  618 

lapsed  share  of  residue  whether  applicable  before  shares  well  disposed 
of,  619 
what  is,  as  between  tenant  for  life  and  remainderman,  646 — %i 

llESPECTIVE, 

stirpital  force  of  the  word,  253 

devise  to  several  and  heirs  of  their  respective  bodies,  319 

and  their  respective  heirs,  ib, 

creates  tenancy  in  common,  320 

REST, 

gift  of  all  the,  passes  realty,  159 

RESTRICTIONS, 

effect  of,  on  prior  absolute  interest,  377,  878 
invalid,  when  they  may  be  rejected,  440 

RESULTING  TRUSTS,  608,  609 

devise  subject  to  a  charge  which  fails  carries  the  whole,  608 

in  what  cases  the  devieee  takes  subject  to  the  charge  or  only  what  remains 

after  satisfying  the  charge,  ib. 
direction  to  pay  a  certain  sum,  ib, 
direction  to  raise  a  sum  disposed  of  in  all  events,  t6.,  609 

^—^-'  for  purpose  which  may  fail,  609 

charge  created  by  will  and  by  a  prior  instrument,  ib. 
devise  subject  to,  and  upon  trusts,  ib. 
exception  ot  property  out  of  a  devise,  ib. 

RETAINER, 

right  of,  against  specific  legatees,  44 
against  general  legacy,  123, 124 

REVERSION, 

married  woman  cannot  elect  in  respect  of,  83 

whether  it  passes  imder  general  words,  162 — 164 

acquisition  of,  in  leaseholds  given  by  the  will,  122,  123 

interest  upon  legacy  charged  upon,  138 

devise  in  default  of  issue,  when  it  refers  to  failure  of  Bub;«isting  estates,  546, 

547 
power  of  sale  over,  when  exercisable,  358 

REVIVAL  OF  WILL,  58—62 
revoking  will  revoked,  58 
by  codicil,  58—60 
by  incorporation,  60 — 63 

REVOCATION,  85—47,  422—424 
by  marriage,  85 
of  will  under  power,  ib. 
alteration  of  circumstances,  86 
during  insanity,  i6. 
destruction,  ib, 

AAA 
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REVOCATION— <»n«nttaf. 

dependent  relative,  87 — 89 

sevenJ  inconaistent  inBtminents,  41,  42 

description  as  last  will,  42 

dause  of,  ib. 

oodidl  reviving  revoked  will,  ib,,  43 

by  acts,  44,  45 

destmction  of  duplicate,  46 

of  will  of  soldier  or  seaman,  56,  57 

of  trustee  appointed  by  will,  846 

by  change  of  iutereet,  122,  123 

of  share  of  residue,  effect  of,  190,  191 

by  alteration  of  estate,  575 

effect  of  section  82  of  the  Wills  Act,  t&. 

it  must  be  reasonably  dear  that  a  bequest  was  meant  to  be  revoked,  576 

gift  to  A.  for  life  with  remainders  with  revocation  of  gift  to  A.,  ih. 

whether  revocation  revokes  executory  gifts  over,  ib. 

gifts  will  not  be  revoked  further  than  is  necessary,  ib. 

of  devise  subject  to  a  chaise,  577 

revoked  legacy  not  set  up  because  the  attempted  disposiiiiMi  fail«,  ib, 

of  devise  of  realty  when  personalty  is  given  upon  the  tmati  of  realty,  t^. 

eiToneous  recital  will  not  effect,  ib, 

enoneous  assumption  of  fact  will  not  effect^  ib. 

(See  Inconsistency,  578 — 580.) 
effect  of,  of  share  of  a  member  of  a  class,  606 

RIGHT  HEIRS  MALE, 
devise  to,  270,  271 

RIGHT  TO  SUE, 

in  testator's  name  not  devisable,  72 

ROMAN  CATHOLICS, 

position  of,  as  regards  charitable  gifts,  292,  293 

S. 

SAID, 

effect  of  the  word  in  substitutional  gifts,  495,  496 

SALE, 

contract  for,  converts,  208,  204 
under  compulsory  powers  converts,  205 
under  decree  converts,  i6.,  206 
power  of,  845—363 

and  exchange  authorises  partition,  354 
whether  authorises  mortgage,  ib. 

severance  of  minerals,  ib. 


extends  to  purchased  lands,  ib. 


at  death  of  tenant  for  life  not  exercisable  before,  i5.,  355 

within  limited  time,  855 

when  it  survives,  ib. 

distinguished  from  trust,  ib. 

direction  to  executors  to  sell,  t6.,  350 

bare  power  whether  it  survives,  356 

given  to  named  persons,  ib. 

executor  of  executor  cannot  exercise,  857 

whether  infant  can  consent  to  exercise  of,  ib. 

consent  of  tenant  for  life  Mfter  alienation,  ib. 

bankruptcy, 

with  consent,  how  exercisable,  i6.,  858 
over  reversion,  358 


INDEX.  723 

SALE — continued. 

future  sale  under  bad,  358 

seyeral  estates  together,  t5.,  359 

when  spent,  359 

when  trustees  compelled  to  exercise,  ib, 

whether  suspended  by  administration  action,  t6.,  360 

where  persons  to  exercise  not  named,  360 

when  implied  from  charge  of  debts,  860 — 363 

implied  in  power  to  mortgage,  363 

over  personalty,  executors  have,  864 

effect  of,  on  estates  of  trustees,  849,  350 

whether  it  can  be  too  remote,  433 

whether  included  in  usual  powers,  561 
gift  over  on  death  before  completion  of,  whether  valid,  523 
whether  power  to  raise  out  of  income  authorises,  634,  635 

SANITY, 

not  presumed,  14 

SATISFACTION,  586—594 
of  portions  by  legacies, 

arises  between  a  gift  and  a  promise  to  give,  586 

distingoished  from  ademption,  ib.,  587 

covenant  to  settle  for  life  and  absolute  bequest,  587 

effect  of  some  legacies  being  expressly  in,  588 

effect  of  difference  between  covenant  and  bequest,  ib, 

land  and  money,  ib. 

portion  and  residue,  ib. 

contingent  legacy  and  vested  portion,  ib. 

what  difference  between  covenant  and  will  rebuts,  ib.,  589 

effect  of  a  direction  to  pay  debts,  590 
in  the  case  of  strangers, 

only  arises  by  express  declaration,  590 

whether  provision  by  will  is  advancement  in  legatee's  life,  ib ,  591 
of  debts  by  legacies  : 

legacy  of  equal  or  greater  amount  satisfies  a  debt,  592 

what  debts  may  be  satisfied,  ib, 

what  legacies  will  work,  i6.,  593 

effect  of  difference  between  the  nature  of  the  debt  and  legacy,  593 

effect  of  direction  to  pay  debts  and  legacies,  594 

— — debts  only,  ib. 

SCANDALOUS  PASSAGES, 

when  omitted  from  probate,  22 

SEAMEN, 

wills  of,  48-67 

SECOND  COUSINS, 
meaning  of,  258 

SECOND 

son,  gift  to,  219,  220 

and  other  sons  may  include  first  son,  225 

SECBET  TRUST, 

evidence  of,  when  admitted,  64,  65 

for  charity,  313 

whether  the  legal  estate  passcn,  311,  318 

SECURE, 

direction  to, 

effect  of  in  creating  tenancy  in  common,  321 

A  A  A  2 
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SECURITIES  FOR  MONEY, 
what  pAsses  under,  14S 
whether  it  passes  legal  estate,  ib.,  149 

SEISED, 

meaning  of,  159 

SELECTION. 

when  legatee  has  a  right  of,  101 

« 

SEPARATE  USE, 

what  words  create,  466 — 469 

effect  of,  on  gift  to  mother  and  cliildreo,  315,  316 

remaindehi  to  the,  oa  estates  of  trustees,  347,  343 

when  direction  to  settle  import?,  559 

settlement  to  the,  will  be  without  iK>wer  of  anticipation,  561 

SERVANTS, 

gifts  to,  215 

SETTLE, 

dii^ction  to, 

effect  of,  on  gift  to  parent  and  children,  315 

on  joint  tenancy,  321 

will  not  prevent  lapse  where  an  absolute  interest  Is  given  in  the  fir&t 

place,  345 
effect  of,  on  prior  absolute  interest,  337,  377,  378 
when  confined  to  period  of  distribution  ;  see  Money  ▼.  Money,  29  W.  R. 

660 
when  confined  to  life  of  a  tenant  for  life,  486 
distinguished  from  substitutional  gift,  493 
how  carried  out  by  the  Court,  558  —  560 
what  powers  it  wUl  authorise,  561,  562 

SEVERAL  INHERITANCES, 
and  joint  life  interests,  319 

SEVERANCE, 

of  income  of  joint  property  as  it  accrues,  318 
effect  of,  upon  vesting,  412,  413 

in  carrying  interest,  141 

of  shares  of  members  of  a  cIulbs,  which  is  too  remote,  437,  438 

SHARE, 

devise  of,  will  pass  the  fee,  325 

when  it  creates  a  tenancy  in  common,  320 

will  not  pass  accrued  shares,  516 

SHARES, 

calls  upon,  when  payable  by  legatee,  125, 126 

bonus  on,  when  it  passes,  134 

in  public  companies,  when  within  the  Statute  of  Mortmain,  305 

railway,  include  stock,  150 

mining,  ib. 

when  they  should  be  sold,  365 

SHELIiEY'S  CASE, 
rnle  in,  335—345 
in  the  case  of  realty : 

limitation  to  heirs  coalesces  with  life  estate  of  the  aaoestor,  335 
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SHELLEY'S  CASE— C(w<»iiwed 

the  two  limitations  must  be  in  the  same  instrament,  335 

applies  to  freeholds,  copyholds,  and  estates  pur  autre  vie,  ib. 

applies  where  both  limitations  are  legal  or  equitable,  ib. 

does  not  apply  where  one  limitation  is  legal  the  other  equitable,  836 

does  not  apply  so  as  to  destroy  intermediate  contingent  limitations, 

whether  it  applies  where  the  limitation  to  the  heirs  is  conditional  or 
an  alternative  contingent  remtunder,  ib, 
application  of,  where  the  limitation  is  to  heirs  or  heirs  of  the  body,  336 — 
842 
applies  though  estate  of  the  ancestor  expressly  limited  for  life,  336 
words  of  limitation  superadded  to  the  heirs  are  immaterial,  337 
words  of  distribution  superadded  to  the  heirs  are  immaterial,  338 
gavelkind  lands  follow  same  rule,  ib. 
gift  over  in  default  of  issue  is  immaterial,  ib. 
words  of  limitation  and  distribution  superadded  are  immaterial,  t&., 

839 
words   of   limitation  superadded  inconsistent  with   the   course  of 

descent,  889,  340 
heirs  explained  to  mean  children,  340,  341 
application  of,  when  the  limitation  is  to  first  heirs  male,  or  heirs  of  the 

body  who  attain  twenty-one,  342 
application  of,  where  the  limitation  is  to  the  heir,  ib. 
next  or  first  heir,  ib 
limitation  to  the  heir  for  ever,  ib. 
words  of  limitation  superadded,  ib. 
where  the  estate  of  the  heir  is  for  life,  ib. 
application  of,  where  the  limitation  is  to  issue,  342 — 345 
distinction  between  issue  and  heirs,  343 
effect  of  words  of  distribution  superadded,  ib. 
whether  a  gift  over  in  default  of  isaue  is  material,  ib. 
effect  of  words  of  limitation  superadded,  344 
whether  the  absence  of  a  gift  over  is  material,  ib. 
words  altering  the  course  of  descent,  ib. 
words  of  limitation  and  distribution  superadded,  ib.,  345 
effect  of  the  Wills  Act,  345 
effect  of  a  direction  against  alienation,  ib. 
in  the  case  of  personalty,  371 — 373 

when  the  limitation  is  to  the  heirs  of  the  tenant  for  life,  371 

effect  of  words  of  distribution,  372 
when  the  limitation  is  to  the  issue  of  the  tenant  for  life,  373,  374 
what  will  convert  issue  into  a  word  of  purchase,  ih. 
when  realty  and  personalty  are  given  together,  374 
the  role  applies  to  rent  charges,  387,  388 
how  far  it  applies  to  executory  trunt?,  557,  558 

SHIFTING  CLAUSES,  648—551 

operate  upon  a  life  interest  though  it  comes  into  possession  upon  the  event 

on  which  the  estate  is  to  shift,  548 
possession  of  settled  estates  refers  to  possession  under  the  settlenitsnt,  ib. 
meaning  of  *'  entitled,"  549 
where  the  devisee  takes  under  a  re-settlement,  ib. 
whether  they  take  effect  on  estates  in  remainder,  ih. 
repeated  operation  of,  ib.,  550 

will  not  void  jointures  and  portions  properly  charged,  550 
when  estates  under,  go  to  trustees  to  preserve,  t6. 
who  is  entitled  to  intermediate  rents,  ib. 
estates  directed  to  shift  as  if  devisee  wore  dead  without  issue,  ih.,  551 
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SIGNATUKE 

of  teeUtor  to  will,  23—26 
mark,  23 

assumed  name,  24 
seal,  ib. 
dry  pen,  ib, 
by  agent,  ib, 

how  connected  with  will,  ib 
position  of,  t6.,  25 
words  under,  25,  26 
attestatioa  of,  26,  27 
acknowledgment  of,  27,  28 
tearing  off,  45.    See  Magnai  v.  JlaztUon,  44  L.  T.  N.  S.  5€6 

SHALL  BALANCE, 

gift  of,  what  it  passes,  189 

SSfALL  BEMAINDEB, 
what  it  passes,  189 

SOLDIERS, 

wills  of,  48—57 

SOLE, 

when  it  creates  a  separate  use,  468,  469 

SON, 

gift  to  A.,  second  son  of  B.,  when  he  is  the  first,  212,  213 
gift  to  *'a,*'  construction  of,  219 

a  first  or  second,  ib, 

when  used  as  a  word  of  limitation,  832,  888 

SPECIAL  POWERS, 

execution  of  (see  PowBBS),  173—176 

SPECIFIC  ENJOYMENT 

of  residue,  when  tenant  for  life  entitled  to,  199 — 203 

SPECIFIC  ENUMERATION  OF  THINCJS, 
in  residuary  gift,  effect  of,  182,  183 
effect  of,  on  specific  enjoyment  by  tenant  for  life,  201,  202 

SPECIFIC  GIFT, 

description  of,  100,  101 
increase  of  value  of,  101,  102 
inaccurate  description,  102 
sale  of,  before  date  of  will,  ib. 
Hale  and  re-purchase,  ib.,  103 
confirmation  by  codicil,  effect  on,  103 
carries  profits,  134 
what  is  a, 

gift  of  stock  in  round  numbers,  104 

direction  to  transfer  stock,  105 

gift  of  stock  on  trust  to  sell  is  specific,  ib. 

rest  of  "  my  **  stock  makes  prior  gifts  specific,  ib, 

stock  not  in  round  numbers,  i6.,  106 

effect  of  the  Wills  Act,  106 

gift  of  part  of  a  specific  fund,  ib, 

' money  out  of  money,  ib, 

' money  out  of  stock,  ib, 

direction  to  pay  out  of  a  certain  fund,  ib, 

whether  a  gift  is  money  out  of  money,  or  money  out  of  stock,  107 
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SPECIFIC  GlFT--conUnved. 

whether  necesearily  subject  to  ademptioo,  108 

gift  of  a  sum  **  invested  "  in  a  particuhur  way,  ib 

of  a  particular  debt,  tb.,  109 

and  gift  of  aliquot  part  of  a  fund,  distinctioB  between,  109 

gift  of  a  sum  payable  out  of  real  estate,  110 

effect  of  directions  in  the  will  on  a,  t&.,  Ill 

when  a  gift  of  residue  is,  111,  112,  187 

when  a  gift  of  residue  of  a  specific  fund  is,  112,  113 
ademption  of  (see  Ademption),  119—122 
retainer  against,  128,  124 
exoneration  of  (see  Ezonsbatzoh),  124 — 126 

STAMP  D  CITIES, 

tables  of  (see  Appendix),  495,  496 

STATUTE  OF  DISTRIBUTIONS, 
effect  of  reference  to,  276,  277 

STATUTES  CITED, 

21  Hen.  VIII.  c  4  (Executor's  power  of  sale),  856 
28  Hen.  VIII.  o.  10  (Superstitious  Uses),  298. 

82  Hen.  VIII.  c.  1  (Wills),  92 

84  &  85  Hen.  VIII.  c  5  (Wills),  t6. 

1  Edw.  VI.  c.  14  (Superstitious  Uses),  298 

48  Eliz.  c  4  (Charitable  Uses),  290,  811 

12  Car.  II.  c.  24  (Guardians),  77,  78 

1  Will,  ft  M.  c.  18  (Dissenters),  292 

4  Geo.  IL  c.  28  (Right  to  Distrain),  887 

9  Geo.  n.  c  86  (Mortmain),  302 

89  &  40  Gea  III.  o.  98  (Thellusson),  448 

42  Geo.  III.  c.  116  (Land  Tax  Redemption),  811  '^ 

48  Geo.  III.  c.  108  (Church  BuUding),  812 

55  Geo.  III.  c  192  (Devise  of  Copyholds),  164 

10  Geo.  IV.  c.  7  (Monastic  Orders),  292 

11  Geo.  IV.  &  1  Will.  IV.  c.  40  (Residue,  Executors),  288,  618 

2  &  3  WUl.  IV.  a  75  (Anatomy),  80 

2  &  3  WilL  IV.  c.  115  (Roman  CathoUcs),  292 

1  Vict  c  26  (Wills  Act)  (printed  in  Appendix),  658 

6  &  7  Vict.  c.  87  (Endowment  of  Districts),  812 

9  &  10  Vict  c.  59  (Jews),  292 

15  &  16  Vict  c.  24  (Wills  Act  Amendment),  24,  25 

17  &  18  Vict.  c.  118  (Locke  King),  126, 127 

20  ft  21  Vict.  c.  57  (Malins'  Act),  124 

22  ft  28  Vict  c.  35  (Charge  of  Debts,  Receipts),  860,  861,  868 

23  ft  24  Vict  c.  134  (Roman  CathoUc  Charities),  298 

28  ft  24  Vict.  c.  145  (Mortgagees  Powers,  Maintenance),  140, 868,  867 

24  ft  25  Vict  c  114  (DomicUe),  3,  2 
24  ft  25  Vict.  c.  121  (Domicile),  8 

28  ft  29  Vict  c.  72  (Navy  and  Marines  (Wills)  Act),  48—50 

80  ft  81  Vict.  c.  69  (Locke  King  Amendment),  126, 128, 181 

88  Vict  c.  14  (Aliens),  18,  93 

88  ft  84  Vict  c.  23  (Forfeiture),  ib. 

88  ft  34  Vict  c.  35  (Apportionment),  134 

87  ft  38  Vict.  c.  87  (Appointments),  174 

40  ft  41  Vict  c.  33  (Contingent  Remainders),  245 

40  ft  41  Vict.  c.  34  (Locke  King  Amendment),  126, 128 

42  ft  48  Vict  c.  69  (OuUawry),  19,  93,  94 

STATUTORY  POWERS, 

effect  of  sale  under,  205 
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STIRPES, 

when  difltribntion  will  be  by  (see  Distribution),  252—256 

whether  dutribution  per,  will  be  carried  throughoafe,  253,  254 

how  ascertained,  256 

gift  to  personal  representatives  per,  286 

when  Burviyorship  will  be  referred  to,  503 — 507.    See  ScRvrroBS. 

when  a  gift  to  person  then  living  will  be  referred  to,  422 

STOCK, 

gifts  of,  when  specific,  104, 105 

when  it  will  pass  as  money,  144,  145 

fanning,  gift  of,  151 

live  and  dead,  gift  of,  ib, 

in  trade,  may  be  limited  for  life,  472 

STRICT 

entail,  direction  to  make,  effect  of,  557,  558 

whether  it  makes  tenant  for  life  unimpeachable  for  waste,  560,  561 
settlement,  direction  to  make,  559 

SUBSTITUTIONAL  GIFTS,  491—501 
of  personalty  to  heirs,  274 

to  representatives,  284 

to  executors,  286,  287 

whether  a  gift  to  A.  or  his  executors  fails  by  lapse,  286,  287 
do  not  take  effect  if  the  substituted  legatees  fail,  479 
whether  gift  to  A.  or  B.  is,  491 
gift  to  A.  or  B.  as  C.  may  appoint,  ih, 

children,  grandchildren,  or  other  descendants,  ib, 

when  both  original  and  substitute!  legatees  must  be  living  at  the  time  of 

distribution,  ib.,  492 
when  *'  or  "  will  be  changed  into  "  and,*'  492 
gifts  to  persons  then  living,  or  their  issue,  tb, 
distinguished  from  gift  over  at  any  time,  ib.,  498 

absolute  gift  with  direction  to  settle,  493 

direct  gift  to  A.  or  his  children,  ib. 

gift  after  a  life  interest  to  A.  or  his  children,  ib. 

whether  substituted  legatees  can  take  for  original  legatees  who  die  in  the 

testator's  life,  ib.,  493 
where  the  original  gift  confined  to  persons  living  at  the  death,  494 
whether  there  can  be,  in  respect  of  legatees  dead  at  the  date  of  the 
will,  ib, 
where  the  original  gift  is  to  named  persons,  ib, 
where  the  original  gift  is  to  a  class,  ib. 
where  substituted  legatees  take  original  shares,  t&.,  494 
gifts  to  parents  then  living  and  the  issue  of  those  dead,  495 

parents  then  living  and  the  children  of  such  of  the  nid 
parents  as  shall  be  then  dead,  ib. 
gift  to  my  daughters  and  their  children,  496 
gift  to  a  class  or  their  issue,  t6. 
where  original  legatees  living   at   date  of  the  will  do  not  satisfy 

the  words,  ib. 
gift  to  substituted  legatees  in  an  independent  clause,  ib. 
direction  that  the  legacy  of  a  parent  is  to  go  to  children,  ib. 
issue  to  stand  in  place  of  parent,  497 

issue  to  take  share  the  parent  would  have  been  entitled  to,  ib. 
whether  contingency  attaching  to  original  extends  to  substituted  lega'.ecii, 
498 
in  the  case  of  original  shares,  ib, 
substitutional  shares,  ib. 
whether  substituted  legatees  must  survive  the  ancestor,  499 
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SUBSTITUTIONAL  GlFTS-continued. 

whether  original  and  substitated  classes  are  mutually  exclusive,  499,  500 

where  all  original  legatees  surviye,  500 

where  none  survive,  ib. 

where  some  survive,  ib. 
when  the  class  of  substituted  legatees  is  ascertained,  ib.,  501 
whether  substituted  legatees  take  per  stirpes  or  per  capita,  255,  256 
issue  substituted  for  parent  take  jointly,  321,  822 

SUBSTITUTIONAL  LEGACIES,  114—118.    See  Comulativb  Leqaciks. 

SUCCESSIVE   AND    JOINT   INTERESTS  (see  Parent  and  Children) 
314—817 

SUCCESSIVELY, 

devise  to  several  and  their  heirs,  creates  estates  tail,  323 
absolute  interests  cannot  be  given,  472,  473 

SUCH 

child,  when  restricts  heirs,  310,  341 

when  it  may  be  rejected,  419 

construction  of,  in  gifts  over  in  default  of  such  issue,  537 

SUCH  AS, 

restrictive  effect  on  large  words,  183 

SUGGESTIONS 

for  preparing  wills,  670 — 672 

SUPERSTITIOUS  USES, 
what  are,  293,  294 

SUPPLYING  WORDS,  582—585 
general  rule  as  to,  582 
limitation  to  second  and  other  sons  supplied,  ib. 

daughters  supplied  in  a  settlement,  ib.,  683 

words  without  issue  supplied  so  as  not  to  divest  estates  tail,  583 

in  direction  that  estates  are  to  detirrRiine  as 

if  the  tenant  in  tail  were  dead,  461 
without  children  supplied  so  as  not  to  divest  vested  gifts,  583 

SURFACE, 

devise  of,  whether  it  passes  rents  of  mines,  154 

SURRENDER 

of  copyholds,  no  longer  necessary,  71,  164 

SURVIVE, 

meaning  of,  240, 502 

SURVIVOR 

of  two  persons,  power  given  to,  when  exercisable  during  lives  of  botli,  72, 

73, 179 
limitation  to^  effect  in  creating  joint  texumcy,  819 

SURVIVORS,  502—518 

substitutional  gift  to,  does  not  divest  prior  gift  if  there  are  no  sur^'ivors, 

479 
gift  over  to,  effect  of  in  limiting  period  of  defeasibility,  486,  487 
when  tiie  word  is  used  as  denoting  the  quantity  of  the  estate,  502 
meaning  of,  ib. 

a  single  survivor  may  take  under  a  gift  to,  ib, 
when  Burvivors  wiU  be  construed  others,  508 — 507 
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SUR  VIVOKS—  ccntmved. 

when  gifU  to  several,  and  if  any  die  wiihoat  issue,  to  survivor?,  503 

to  be  paid  at  twenty-one,  and  if  any  die  under  twenty- one,  fo 

survivors,  with  gift  over,  ib. 
whether  gift  over  is  materia],  ih. 

survivorship  between  tenants  in  tail  referred  to  stirpes,  i&.,  504 
gift  over  is  immaterial,  504 
gifts  for  life  and  then  to  children,  if  any  die  without  children,  to 

survivors  for  life,  and  then  to  their  children,  t&. 
gift  over  is  immaterial,  505 
gift  to  '*  others  surviving,*'  ib. 
gift  over  after  death  of  survivor,  ib. 

gift  to  survivors  not  subject  to  limitations  of  the  original  afaares,  tb^  506 
general  intention  to  benefit  stirpes,  506 
gifts  for  life  and  then  in  tail,  gifts  to  surviTors  in  taO,  ib. 
where  some  shares  are  settled  others  not,  ift.,  507 
gift  to  survivors  subject  to  same  defeasibility  as  original  shares,  507 
when  i^ts  to,  cease  to  operate,  508 — 511 

period  of  distribution  is  limit  of  defeasibility,  508 

whether  only  gift  is  in  direction  to  pay  or  not»  ib. 

same  rule  applies  to  realty,  ib. 

direct  gift  to  several  or  survivors,  ib. 

payment  postponed,  ib.,  509 

after  a  life  interest,  509 

gift  upon  a  contingency  to  survivors,  ib. 

gift  to  a  surviving  dass,  ib. 

what  is  a  contrary  intention,  t^. 

effect  of  powers  of  advancement,  510 

words  of  limitation,  i6. 

grifts  to  be  paid  at  twenty-one,  with  benefit  of  survivorriiip,  ib. 
effect  of  gift  over  upon  death  of  all  under  twenty-one,  511 

— — before  tenant  for  Ufe,  ib. 

gifts  to  survivors  upon  death  without  issue,  ib. 
when  the  class  of,  is  to  be  ascertained,  511 — 516 

where  the  gift  is  upon  death  without  issue,  511 

whether  the  last  survivor  takes  indefeasibly,  i5.,  512.    See  Davidmm 

V.  Kimpton,  W.  N.  1881,  101. 
whether  the  dass  is  to  be  ascertained  when  the  event  hi^pens,  <v 

when  the  shares  become  indefeasible,  512 
when  there  is  no  vested  gift,  v&. 
divesting  gift  to  survivors  upon  death  merely,  f&. 
direct  gift  to  be  paid  at  twenty-one,  and  if  any  die  under  twenty- 
one,  to  survivors,  ib.,  513 
gift  after  a  life  interest,  and  if  any  die  before  tenant  for  life^  to  sur- 
vivors, 513 
when  survivorship  is  intended  between  the  legatees,  t^.,  514 
gift  to  survivors  &  any  die  without  issue  before  the  period  oi  dfetriba- 
tion,  514 
when  there  is  a  gift  to  issue  if  any  die  leaving  issue,  ib. 
when  the  original  gift  is  to  persons  living  at  the  thne  of  dis- 
tribution, ib. 
when  there  is  an  intention  to  divide  the  wh(de  among  persoos 

capable  of  personal  enjoyment,  t6. 
general  principle,  515,  516 

when  the  period  of  defeasibility  is  constmctively  limited,  516 
gifts  to,  in  default  of  issue,  545,  546 

SURVIVOKSHIP, 

implication  of,  between  annuitants,  393 — 396 

gift  of  annuity  to  two  persons  for  their  livea^  893,  894 
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SURVIVOKSHIP— confoHMfd    . 

gift  uf  annuity  to  two  as  tenants  in  common  for  their  lives,  394 
effect  of  gift  over  after  the  death  of  the  Burvivor,  ib. 

after  the  death  of  all  the  annuitants,  ib. 
after  death  of  annuitants  and  a  third  person,  ib. 
after  death  of  "  every"  of  the  annuitants,  ib. 
to  children  of  annuitants,  ib. 
tQ  the  heirs  of  the  annuitants,  395 
where  the  duration  of  the  annuity  is  defined  by  the 
original  gift,  ib. 
words  amounting  to  a  gift  to  the  survivor,  ib,,  396 
gift  with  benefit  of,  passes  accrued  shares,  517 
of  power  of  sale,  855, 356 

SYMBOLS, 

evidence  to  explain,  96 

T. 
TAIL  (see  Estats  Tail),  829—385 

TENANCY  BY  ENTIRETIES,  822 

TENANCY  IN  COMMON  (see  Joint  Tenancy),  320—322 

TENANT  FOR  LIFE  AND  REMAINDERMAN, 

of  a  residue,  conversion  as  between,  199—203.    See  Convebsion. 
when  life  tenant  unimpeachable  for  waste  under  executory  trust,  560,  561 
what  is  capital  or  income  between,  643 — 646 
of  a  residue, 

what  Ib  residue,  646 

to  what  income  the  tenant  for  life  is  entitled,  t6.,  647 
apportionment  cf  recovered  assets  between,  648 
who  is  entitled  to  pxircbase-money  for  leaseholds  taken  under  compulsory 

powers,  t6.,  649 
title  to  fund  for  renewal  as  between,  648 
apportionment  of  fines  for  renewals  between,  ib.,  649 

TENANT  IN  TAIL, 

after  possibility  of  issue  extinct,  330,  331 

TERM, 

devise  subject  to,  when  vested,  475,  476 

TESTAMENTARY 
capacity,  14, 19 

sanity,  14 

delusions,  ib. 

lucid  interval,  15 

of  infants,  ib. 

of  married  woman,  15 — 18 

of  alien,  18 

of  traitors,  felons,  and  suicides,  tb. 

of  outlaw,  19 
expenses,  what  are,  624 

do  not  include  costs  of  administering  realty;  Patching  v.  Burnett, 
Law  Timet,  July  2,  1881. 

effect  of  charge  of,  on  realty,  611 
gift,  what  is  a,  9, 10 
guardians,  how  appointed,  77 — 79 
power,  what  ia  a,  73,  74 

how  to  be  executed,  74,  75 
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THEN, 

to  what  period  of  time  referred, 

in  gifts  to  persons  entitled  under  the  statute,  882 

then  Uving,"  422,  423 


C( 


stirpital  construction  of,  ib, 
gifts  to  persons  then  living  or  their  issue,  492 

devise  in  default  of  issue  to  persons  *'  then  living,"  efifect  of,  534, 
535 

THINGS  IN  A  HOUSE, 

gift  of,  121, 122, 160,  151,  186 

TIIkCBEB, 

when  tenant  for  life  b  entitled  to,  644 — 646 

TITLE, 

gift  of  property  in  support  of  a,  effect  of,  553 
executory  trust  of  property,  in  support  of  a,  558 

TITLE  BY  POSSESSION, 
is  devisable,  72 

"  TOGETHER  WITH," 

effect  of  words,  in  restricting  large  words,  183 

effect  of  words,  in  making  the  thing  so  given  specific,  172 

TOMB, 

gift  to  build,  whether  charitable,  291,  292 

gift  of  surplus  to  charity  after  gift  to  repair,  585 

TRUST, 

parol  and  secret,  evidence  of,  64,  65 

when  it  may  be  devised,  75 

what  words  create  a,  378,  379 

precatory  words,  when  they  create,  379 — 386 

direction  to  be  kind  to,  remember,  provide  for  certain  persons',  879 

the  property  to  be  subject  to  the  tmstmust  be  definite,  ib.y  380 

no  trust  fixed  on  what  the  donee  does  not  dispose  of,  380 

request  to  employ  a  person  as  manager,  ib. 

the  objects  of  the  trust  must  be  definite,  ib, 

precatory  words  explained  by  context,  381 

what  precatory  words  create  a,  ib.,  882 
what  interest  the  donee  in,  takes,  882 — 886 

gift  upon  and  subject  to,  382,  609 

gift  upon  condition,  382 

where  the  whole  is  given  in  trust,  t5.,  383 

words  of  benefit  snperadded,  383 

where  the  trust  arises  on  death  of  the  donee,  ib.,  384 

when  the  donee  in,  is  an  object  of  the  trust,  385 
motive  distinguished  from,  ib. 
condition  distinguished  from,  382,  398 
and  power  to  sell  distinguished,  355 
legacy  to  benefit  legatee  in  a  particular  way,  386 

TRUST  ESTATES, 

when  they  pass  under  general  words,  168 — 170 

(See  General  Words.) 

TRUSTEES 

of  a  charity,  gift  to,  whether  charitable,  296 

liability  of,  for  not  converting  property,  364,  365 

indemnity  to,  369 

gift  of  annuity  to,  duration  of,  396 

when  th^y  take  lands  devised  to  them  beneficially,  612 
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TRUSTEES,  ESTATES  OF,  346-358 

when  they  take  the  legal  estate,  346 — 349 

appointment  of  trustees  of  inheritance,  346 
revocation  of  devise  to  trostee,  ib, 
direction  to  let,  ib. 

pay  annuities,  347 

effect  of  the  Statute  of  Uses,  ib, 
devise  on  trust  to  pay  rents,  ib. 

to  permit  a  person  to  receive  rents  ib. 

to  permit  a  person  to  receive  net  rents,  ib, 

devise  to  permit  a  person  to  receive  rents  to  separate  use,  t6.,  348 
trust  to  preserve  contingent  remainders,  84S 

effect  of  a  power  to  give  receipts,  ib, 

trust  to  pay  debts  and  legacies,  ib, 

trust  to  pay  debts  out  of  realty  if  personalty  is  insufficient,  t6.,  349 

leaseholds  for  years  and  copyholds  not  within  the  statute,  319 

appointment  under  a  power  to  appoint  the  use,  ^6. 
quantity  of,  349—353 

same  rules  apply  to  copyholds,  leaseholds,  and  freeholds,  349  ^ 

devise  in  fee,  with  power  to  sell,  ib, 

direction  to  transfer  copyholds,  ib. 

power  of  sale  not  arising  tiU  after  a  life  estate,  350 

devise  without  words  of  limitation,  with  power  of  sale,  ib. 

devise  in  fee  till  an  infant  attains  twenty-one,  i6. 

devise  in  fee  to  preserve,  ib, 

devise  in  fee  on  trust  to  pay  rents  for  life  with  remainder,  t6.,  351 

effect  of  leasing  power  where  the  devise  is  in  fee,  351 

effect  of  remainders  to  the  separate  use,  i6. 

devise  in  fee  with  direction  to  pay  debts,  ib.,  352 

mere  charge  of  debts,  352 

general  direction  to  pay  debts  where  the  devise  is  without  words  of 
limitation,  ib. 

devise  without  words  of  limitation  to  pay  debts,  ib. 

effect  of  the  Wills  Act  on,  ib„  853 
when  they  take  a  power  of  sale  (see  Executors),  360—363 

distinction  between  estate  and  power,  360 

TRUSTEES  TO  PRESERVE, 
estate  of,  350,  399 
when  estates  directed  to  shift,  pass  to  them,  550 


U. 

UNCERTAINTY, 

gift  to  one  of  a  class  is  void  for,  219 

a  family  may  be  void  for,  267 

for  purposes  of  liberality  and  benevolence  is  void  for,  290,  291 

for  charitable  or  other  indefinite  purposes  is  void  for,  298 

of  some  of  my  linen  is  void  for,  584 

of  a  handsome  gratuity  is  void  for,  ib. 

is  not  void  if  testator  supplies  a  measure,  ib. 

of  a  sum  not  exceeding  a  certain  amount,  ib. 

of  residue  when  the  residue  cannot  be  ascertained,  i6.,  586 

the  Court  will  if  possible  ascertain  the  residue,  585 


UNDISPOSED  OF  INTERESTS, 

who  is  entitled  to  (see  Nsxt  of  Kiv,  Heir,  R£suLTiNa  Trust),  608—617 

UNDUE  INFIiUENCE, 
what  is,  20,  21 
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UNIVEBSmES 

not  within  the  Mortiiuun  Act,  810,  311 

UNMARRIED, 

meaning  of,  in  direct  gift*,  218,  219 

gifte  to  next  of  kin  of  A.  as  if  ahe  had  died,  279,  280 

oonstmction  of  gifts  over  npon  death  unmarried  and  without  ioue^  527  528 
where  vested  interests  are  given  at  twenty-one,  527 
when  it  may  refer  to  a  second  marriage,  i6. 
where  the  ^ft  is  for  life  with  remainder  to  diildren,  £&.,  528 
in  what  cases  "  and  "  will  be  changed  into  "or,*'  528—530 
when  unmarried  will  mean  not  married  at  the  death,  527 — 529 
where  the  prior  gift  is  absolute,  529 

UNSETTLED  LANDS, 

devise  of,  what  passes  under,  162—161 

USE 

of  plate,  166 

of  book  debs,  156 

USE  AND  OCCUPATION 

of  a  house,  devise  of,  156 


V. 

VALIDITY 

of  will,  what  necessaTy  to, 

testamentary  capacity,  14 — 19 
knowledge  of  contents,  20 
influence  exercised  over  testator,  21 
undue  influence,  ib. 
fraud  and  mistake,  ib.,  22 
how  to  be  executed,  23—26 
how  to  be  attested,  26—31 

VENTRE,  CHILD  EN  (see  Child  en  Ventre),  237—239,  249,  334 

VERITAS  NOMINIS  TOLLIT  ERROREM  DEMONSTRA  TIONIS, 
where  the  maxim  applies,  210 

VESTED, 

meaning  of,  407,  408 

when  it  means  payable  in  direct  gifts,  408 

^ in  gifts  to  children    who  survive  their  parentsi 

419,  420 

VESTING, 

L  of  real  esUte,  400—406 

general  leaning  in  favour  of,  400,  401 

if,  when,  or  at,  import  contingency,  401 

distinction  between  a  devise  when  or  if  the  devisee  attains  a  given 

age  and  a  proviso  in  a  distinct  sentence,  402 
express  direction  as  to,  ib, 
deyise  to  A.  till  B.  attains  twenty-one,  and  then  to  B.,  ih, 

A.  for  life,  and  from  and  after  his  death  to  B.,  if  of  age, 

ib,,  403 
whether  the  words  from  and  after  are  material,  403 
effect  of  gift  over  upon  death  under  twenty-one  on  prior  contin- 

gent  devise,  ib, 
devise  to  class  who  shall  attain  twenty-one,  ib ,  404 
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VESTINGr—conti/iwed. 

where  the  contlDgencj  imports  only  the  determination  of  prior  in- 
terests, 404,  405 
limits  of  the  doctrine,  405 
remainder  to  arise  upon  determination  of  prior  estate  by  marriage 

is  Tested,  ib.,  406 
whether  the  fact  that  the  gift  over  is  to  the  tenant  for  life  and 
others  is  material,  406 
II.  of  interest  charged  upon  land,  tft.,  407 

legacies  charged  on  land  vest  when  they  are  payable,  406 
payment  postponed  for  purposes  of  the  estate,  407 
charge  payable  upon  an  uncertain  event  is  contingent,  ib, 
legacy  charged  upon  real  and  personal  estate  follows  the  rules  of 
that  out  of  which  it  is  paid,  ib, 
TIL  of  bequests  of  personalty,  407 — 423 

rules  apply  to  realty  directed  to  be  converted,  407 
express  direction  as  to  vesting,  407 — 409 
meaning  of  word  "vest,"  407,  408 
effect  of  gift  over  on  death  before  time  of  vesting,  408 
when  ve&ted  means  payable,  ib, 
gift  over  upon  death  without  issue  before  vesting,  ib, 
shares  treated  as  vested  before  the  appointed  time,  ib, 
vested  and  paid  used  interchangeably,  409 
direction  to  pay  legacies  at  a  obtain  time,  ib, 
effect  of,  where  gift  is  to  children  who  survive  their  parent^  ib, 
direction  as  to  beneficial  interest,  effect  of,  ib. 
where  there  is  no  direction  as  to  vesting,  409 — 423 

gift  to  contingent  class  and  class  upon  a  contingency,  409, 

410 
contingency  not  imported  into  gift  to  a  single  child,  410 
gift  with  direction  to  pay  at  a  given  age,  ib, 
what  is  a  clear  gift,  ih. 

direction  to  accumulate  interest  till  twenty -one,  ib, 
doubtful  cases  may  be  solved  by  reference  to  other  limita- 
tions, ib. 
to  be  paid  may  mean  to  be  vested,  411 
gift  to  be  paid  at  a  time  which  may  never  come  is  contin- 
gent, ib. 
effect  of  gift  of  intermediate  income,  ib, 
gift  upon  marriage  construed  as  gift  at  twenty-one  or  upon 

marriage  under  twenty-one,  U>.,  412 
when  the  only  gift  is  through  the  direction  to  pay,  ib, 
direction  to  pay  after  a  life  interest,  ib. 
direction  to  pay  at  twenty-one,  t6. 
effect  of  severance,  ib, 
effect  of  gift  of  intermediate  interest,  i&.,  418 

of  interest  subject  to  charges,  413 

for  maintenance,  ib. 

of  interest  till  twenty-one,  and  then  the  capital 

ib, 
of  interest  till  an  advanced  age  and  capital  not 


till  then,  ib, 

effect  of  discretion  to  apply  all  or  part  of  interest,  t6.,  414 
where  the  gift  is  a  residue,  414 
effect  of  discretion  either  to  apply  interest  or  accumulate  if, 

ib. 
effect  of  dincretion  to  apply  interest  not  exceeding  a  fixed 

sum,  414 
gift  of  a  sum  for  maintenance  out  of  the  personal  estate  not 

exceeding  the  interest,  ib. 
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power  to  tnisteeB  to  exclude  any  legatees  from  intcre&t,  414 
gift  of  intereet  for  part  of  the  period  before  vet^tingi  i6.,  415 
where  the  gift  of  interest  is  itself  contingeDt,  415 
gift  of  interest  upon  a  legacy  and  upon  a  fund  given  to  a 

class,  ib, 
gift  to  A.  till  B.  attains  twenty-one,  and  then  to  B.,  tfr.,  416 
effect  of  a  power  of  advancement,  416 
fact  that  the  gift  is  of  residue  favours,  xb, 
effect  of  gift  over  before  time  of,  ib. 
effect  of  a  clause  of  accruer,  ib. 
effect  of  gift  over  upon  death  without  issue  upon,  417 
I.  upon  death  under  twenty-one,  without  issue,  ih. 

gift  to  A.  for  life,  then  to  children  at  twenty-one,  acd  if  A. 

dies  without  issue  over,  t6. 
gift  to  a  class  when  the  youngest  attains  twenty-one,  t6.,  418 
whether  those  dying  under  twenty-one  take  anything,  418 
gifts  to  children  who  survive  their  parents,  418—  422 

distinction  as  to  portions  between  settlements  and  wills,  418 
gift  to  children  living  at  their  parents'  death  is  contingent, 

t6.,  419 
effect  of  the  word  "  such,*'  ih. 
when  it  may  be  rejected,  tft. 
gift  to  children  surviving  their  parents  explained  by  context, 

ih.,  420 
effect  of  a  direction  as  to  vesting,  420 

gift  over  in  events,  not  including  death  of  some  of  the  chil- 
dren over  twenty-one  before  their  parents,  ib. 
gift  to  a  class  upon  a  contingency,  ib. 

when  the  contingency  will  be  imported  into  the  constitution 
of  the  class,  t&.,  421 
gift  to  persons  then  living,  422 
gifts  in  default  of  appointment,  422, 423 

where  the  persons  to  take  under  the  power  and  in  default  arc 
the  same,  ib. 
direction  against,  of  personalty  in  tenant  in  tail  dying  under  twenty-one, 

4S9,  440 
gifts  over  upon  death  before,  519,  520 

take  effect  upon  shares  of  legatees  dying  before  testator,  519 

refers  to  vesting  in  interest^  t6. 

where  it  refers  to  death  before  paym^it,  ih. 

where  vesting  is  explained  to  mean  payment,  520 

VOLUNTAEY  SOCIETY, 

gift  to,  whether  charitable,  291 


W. 

WAGES, 

bequest  of  a  yearns,  effect  of,  215 

WAIVER 

of  oonditions  by  testator,  455,  456 

WASTE, 

in  what  case  tenant  for  life  will  be  made  unimpeachable  for,  560,  561 
tenant  for  life  impeachable  for,  title  of  to  produce  of  land  644,  645 

WAY  OF  NECESSITY, 

when  it  passes  by  devise,  156 
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WIFE 

gift  to  the  testator's  214,  216 

frftudulent  asBumption  of  character  of,  215 

gift  to  the,  of  a  third  person,  means  the  wife  at  the  date  of  the  will,  216 

when  a  seoond  wife  included,  217 

husband  and,  construction  of,  ifr.,  218 

whether  included  in  persons  entitled  under  the  statute,  275 
not  entitled  as  next  of  kin  by  statute,  276 

WILD'S  CASE,  RULE  IN, 

applies  to  devise  to  several  and  their  issue  and  their  heirs,  332 
devise  to  A.  and  his  children,  833 
devise  to  A.  and  his  children  in  succession,  ib.,  334 
devise  to  A.  and  his  children,  he  having  none,  334 
child  en  ventre  is  for  this  purpose  non-existent,  ih, 
intention  that  the  parent  was  not  to  take  an  estate  tail,  ib, 
where  A.  has  chil^n  at  the  date  of  the  devise,  ih, 
whether  the  rule  applies  to  personalty,  885 

WILL, 

what  may  take  effect  as,  9 — 18 

what  papers  constitute,  31 

what  the  word  indudee,  62,  63 

condition  not  to  dispute  (see  Conditions),  452,  453 

WILLS  ACT  (see  Appendix),  653 

WITNESS  ATTESTING, 

to  signature  of  testator,  26,  27 
signature  by,  29,  80 
gifts  to,  94 

Y. 

YOUNGER, 

meaning  of,  220—225 

when  class  of,  children  ascertained,  221,  222 


THE  END. 
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A  Catalogue  of  Modem  Law  Works  (indudvng  the 

leadAng  American,  Ind^n,  Irish,  and  Scotch) ;  to- 

gether  ivith  a  complete  Chronological  List  ofaU  the 

JEngUshf  Irish,  and  Scotch  Reports,  Abbreviations 

usm  in  reference  to  Law  Reports  cmd  Text  Books 

and  an  Index  of  Svhjects. 

Acts  of  Parliament. — Public  amd  Local  Acts  from  a/a 

early  date,  may  be  had  of  the  Publishers  of  this 

Catalogue,  who  nave  also  on  sale  the  largest  couecHon 

of  Private   Acts,  reUUing  to  Estates,  Endosv/res, 

Sa/ihvays,  Roads,  Jkc,  Jkc. 
ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the 
Proceedings   in   an  Action.— Founded  on  "Smith's 
AonoN  AT  Law."    By  W.  D.  L  FOULEES,  Esq.,  BairiBter^t. 
Law.    Second  Edition.    ISmo.    1879.  10«.  Sd. 

"  A  mminal,  by  the  study  of  which  he  (the  student)  may  easily  acquire  a  general 
knowledge  at  the  mode  at  procedure  in  the  various  stages  of  an  action  in  the  seroral 
divisions  of  the  High  Court."— law  Tmu, 
Peel.— Fide  "  Chancery." 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice, 
(Landing  the  Rnlee,  April,  1880).  By  SAMX7EL  PBEKTICE, 
Esq.,  one  of  Her  Majesty's  ConnseL    Second  Edition.    Boyal  12mo. 

1880.  12«. 

"  The  book  can  be  safely  recommended  to  students  and  practitionerB."— law  Timu. 
ADMIRALTY.-Pitt-Lewis.— Fide  '•Oonnty  Courts." 

Pritchard's  Admiralty  Digest.— Second  Edition.     By 

B.   A  PRTTCHABD,   D.C.L.,  Barrister^t-Law,     and    W.    T. 

PBITCHAJtD.    With  Notes  of  Cases  from  French  Maritime  Law. 

By  ALGEBNON  JONES,  Avooat  k  la  Cour  Imp^riale  de  Paris. 

2to]s.    Boyal  Syo.    1865.  SI. 

Hoscoe's    Treatise    on    the    Jurisdiction    and 

Practice   of  the   Admiralty  Division   of  the 

High  Court  of  Justice,  and  on  Appeals  there- 

froniy  dbc.    With  an  Appendix  containing  Statutes,  Rules  as  to 

Fees  and  Costs,  Forms,  Precedents  of  Pleadinss  and  Bills  of  Costs. 

By  EDWABD  STANLEY  BOSCOE,  Esq.,  Baxrister-at-Law,  and 

Northern  Circuit    Demy  8vo.    1878.  1^ 

*'  Mr.  Roscoe  has  performed  his  task  well,  supidying  in  the  most  convenient  shape 

a  dear  digest  of  the  law  and  practice  of  the  Admiralty  Courts." 

*^*  AU  etandard  Law  Worke  are  kept  in  Stotk,  in  law  calf  and  other  bindinge, 
[No.  14.]  A 
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AQENCY.— Petgrave's  Principal  and  Agent.— A  Manual 

of  the  Law  of  Piincipia  and  Agent.    Bj  £.  C.  PETaBAYE, 

Solicitor.     12mo.    1857.  7s.  ^d. 

Russell's  Treatise  on  Mercantile  Agency.— Seocmd 

Edition.    8to.    1878.  14m. 

AQRICULTURAL  LAW.— Addison's  Practical  Guide  to 
the  Agricultural  Holdings  (England)  Act,  1875 
(88  k  89  Via  a  92),  and  Treatise  hereon,  showing  the  Alteratiana 
in  the  Law,  &C.    By  ALBERT  ADDISON,  SoUdtor.    12nia   1876. 

Net,  2m.  M. 

Cooke^  on  Agricultural  La^w.— The  Law  and  FractUse 
of  Agricultora]  Tenancies,  with  Numerous  Precedents  of  Tenancy 
Agreements  and  Fanning  Leases^  ftc,  &c  By  6.  WINGROVE 
COOKE,  Esq.,  Banister-at-Law.    Syow    1851.  ISff. 

Dixon's  Farm.— Fids  "Fann." 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 
Power  of  an  Arbitrator,  and  the  Law  of 
Submissions  and  A'wards;  with  an  Appendix  of 
Forms,  and  of  the  Statntes  relating  to  Arbitrafcian.  By  FRANCIS 
BUSSELL,  Esq.,  M.A.,  Banisteor-at-Law.  Fifth  Edttioa.  Boyal 
8yo.     1878.  12.  ie«. 

ARTICLED  CLERKS.— Butlin's  New  and  Complete 
Examination  Guide  and  Introduction  to  the 
La'W ;  for  the  use  of  ArfeiGled  Clerks,  comprising  Courses  of  Bead- 
ing for  the  Preliminary  and  Intermediate  Examinations  and  for 
Honours,  or  a  Pass  at  the  Final,  wiUi  Statute,  Case,  and  Judicature 
(Time)  Tables^  Sets  of  Examination  Papers,  &c,  kc    By  JOHN 

FBANCIS  BTTTLIN.  SoHdtor,  &c.    8vo.     1877.  18f. 

**  In  Bupplyinff  law  Btudents  with  mateiiala  for  prepaiing  ttiemsdveB  frar  exami- 
nation, Mr.  Butilin,  we  think,  has  diBtanced  all  oompotitors.'*^Xa«  2Vmm. 

Rubinstein  and  Ward's  Articled  Clerks'  Hand- 
book.— Being  a  Concise  and  Practical  Guide  to  all  the  Steps 
Necessary  for  Entering  into  Articles  of  Clerkship,  pnswinc  the 
Preliminary,  Intennediate,  Final,  and  Honours  Examinationi^  ob- 
taining Admission  i^id  Certificate  to  Practise,  with  Notes  of  Cases 
affecting  Articled  Clerks,  Suggestions  as  to  Mode  of  Beading  and 
Books  to  be  read  during  Aitides,  and  an  Appendix  containing  the 
questions  asked  at  the  recent  Preliminary,  Intermediate,  Final, 
and  Honours  Examinations.  Third  Edition.  By  J.  a  BUBIN- 
STEIN  and  S.  WABD,  Solicitors.    12mo.    1881.  4m. 

"  No  articled  clerk  ahonld  be  wiUumt  It"  -Lmo  Timet. 

**  We  think  it  omits  nothing  which  it  ought  to  ooDtein.**— law  JOMriMlb 

Articled  Clerks'  Journal  and  Bxaminer.— Edited 
by  EDWABD  HENSLOWE  BEDFOBDl  Monthly.  PHce  6d. 
Subscription,  payable  in  advance,  6m.  per  annum,  post  free. 

ARTICLES  OF  ASSOCIATION.— Palmer.— Ffc20'*ConTeyancing." 

ATTORNEYS*— Cordery.—FWe  "SoUdtora" 

Pulling^s  Law  of  Attorneys,  General  and  Special, 
Attomeys-at-Law,  Solicitors,  Notariea»  Proctorsi  Conveyancers, 
Sariveners,  Land  Agents,  House  Agents,  &a,  and  the  Offices  and 
Appointments  usually  held  by  them,  kc  By  ALEXANDER 
PULLING,  Serjeant-at-Law.    Third  Edition.    8yo.    1862.      ISjs. 

Smith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commendng  BuBmasB,  "By  J. 
ORTON  SBOTH.     12mo.     1860.  4m. 

\*  All  gumdard  Law  Wot^an  hqpiinl^ockj  in  law  cd^tmd  fflJur  lmdmg$. 
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ASSETS,   ADMINISTRATION   OF Eddis'    Ppinciples   of 

the  Administration  of  Assets  in  Payment  of 

Debts.    By  ABTHUR  SHELLY  EDDIS,  one  of  Her  Majesty's 

ConnseL    Demy  8vo.     1880.  6ff. 

"  The  Bubjoct  is  one  of  oonaidenble  importanoe,  and  we  have  no  doubt  that  tho 

author'a  treatment  of  it  will  assist  students  and  o^era  in  acquiring  the  elementary 

principles  o{  this  head  of  equity  jurisprudence.    The  cases  are  brought  down  to  tho 

present  time."— Xaw  Timet. 

AVERAGE.~Hopkins'  Hand-Book  on  Average.— Third 

EditaozL    8yo.    1868.  18«. 

Lowndes'  La^v  of  General  Average.— English  and 

Porejgn.     Third  EditioiL     By  RICHABD  LOWNDES,  Author 

of  "  The  Admiralty  Law  of  GoUisioiis  at  Sea.**  Boyal  8vo.  1878.  21s. 

BALLOT.— FitzGerald's  Ballot  Act.— With  an  iNTBODucmoN. 
Forming  a  Gnide  to  the  Procedure  at  Parliamentaiy  and  Municipal 
Electionfl.  Second  Edition.  Enlari^  and  oontainingthe  Municipal 
Eleotions  Act,  1876,  and  the  Paruamentary  Elections  (Eetaming 
Officen)  Act,  1875.  By  GERALD  A  R.  FITZGERALD,  M.  A,  of 
Lincoln's  Inii,  Esq.,  Barxister-at-Law.  Foap.  8vo.  1876.  5t.  6d 
"  AuMftQ  gnlde  to  all  oouoenied  in  Parliamentary  and  Hnniolpal  Xleetiona.*— low 


We  ahoiikl  itroDgiy  adTise  any  penon  oonneeted  with  eleeiiona,  whether  acting  as 
oaodidata,  sffent^  or  in  any  other  oapaoity,  tobeooms  pwsoMed  ofthl*  maniuJ.* 

BANKING.— W^alker's  Treatise  on  Banking  Law.    In- 

eluding  the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 

references  to  some  American  Cases,  and  foil  Index.  By  J.  DOUGLAS 

WALKER,  Esq.,  Barrister-at-Law.    Demy  8yo.    1877.  14m. 

"FsnooB  who  are  inteneted  in  banking  law  may  be  guided  ont  ot  many  a  dUBenltf 

by  oonsoltlng  Mr.  Walker's  yolome.**— Xoir  Timet. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Third  Edition.    12mo.    1877.  6f. 

Haynes. — Vide  "Leading  Cases.'' 
Pitt-Le^wis.— Fide  "Comity  Courts." 
Scott's  Costs  in  Bankruptcy.— Fufe  "  Costs." 
Smith's  Manual  of  Bankruptcy.— A  Manual  rekting 
to  Bankraptcy,  Insolyency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statute  Law  verbatim,  in  a  consolidated  and  rcMidable  form. 
Witli  the  Rules,  a  Copious  Index,  and  a  Supplement  of  Decisions. 
By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.    12mo.    1878.  10s. 

\*  llie  Supplement  may  be  had  separately,  net,  Ss.  6d, 
Williams'  La'w  and  Practice  m  Bankruptcy: 
comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Banlonptcy 
Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rules  and  Forms 
made  under  those  Acts.  Second  Edition.  By  ROLAND  VAUGHAN 
WILLIAMS,  of  lincohi's  Inn,  Esq.,  and  WALTER  VAUGHAN 
WILLIAMS,  of  the  Inner  Temple,  Esq.,  assisted  by  Fbanois 
Hallett  Habdoastue,  of  the  Inner  Temple,  Esq.,  Barristers-at- 
Law.    8to.    1876.  12.  8s. 

"  It  would  be  difficult  to  speak  in  tenns  of  undue  praise  of  the  preaent  work." 

BARiQUIDETO  THE.— Shearwood.—Fu2e<'Ezamination  Guides.*' 

BILLS  OP  EXCHANGE.— Chalmers'  Digest  of  the  Law 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.    By  M.  D.  GHALMEBS,  of  the  Inner  Temple,  Esq., 

Barrister-at-Law.    DemySvo.    1878.  128, 6d. 

"  Mr.  ChAlmen  has  done  wisely  in  osstinff  his  book  into  its  present  form,  and  the 

plsD,  thns  well  oonceiTed,  has  been  most  effectually  oanied  ont.    As  a  handy  book  of 

referenoe  on  a  diAoolt  and  Important  branch  of  the  law,  it  is  most  valuable,  and  it  Is 

¥»rfectly  plain  that  no  pains  liaTe  been  spared  to  render  it  complete  in  every  respect, 
he  index  is  copious  and  well  arranged."— jSo/urday  Review. 

\*  AU  $$tmdefrd  Law  Wm^  anhepiin  Slodt,  inknoealf  and  other  hindinge, 
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BILLS  OF  EXCHANGE.- am«««fl    ,  ~~ 

Chitty  on  Bills  of  Exchange  and  Promissory 

Notes,  'With  references  to  the  la^w  of  Scotland, 

France  and  Anierica.~Eleventh  Edition.  By  JOHN  A. 

KUSS£LL,Eflq.,LL.B.yOiie  of  Her  Kajesty'B  Coonao^  and  Judge 

of  Coanty  Gonrta.    Demy  8^o.     1878.  II  St. 

Eddis'  Rule  of  Ex  parte  Waring.    By  A  C.  EDDI8, 

fiwA.,ofLincQln'Blnn,BMnster-at-Law.   Po8t8vo.  1876.  iVef,2s.8<L 

BILLS  OF  LADINC—Leggett's  Treatise  on  the  La^v  of 
Bills  of  Lading;  oompriaing  the  yarioua  legal  incidents 
attaching  to  the  Bill  of  Lading ;  the  legal  effects  of  each  of  the 
Clausefl  and  Stipulations ;  and  the  Rights  and  Liabilities  of  CoU' 
signers.  Consignees,  Indorsees,  and  Vendees,  under  the  BiU  of 
litding.  With  an  Appendix,  containing  Forms  of  Bills  of  Lading 
chiefly  used  in  the  united  Kingdom,  Continental,  Mediterranean, 
Tnns-Atlantic,  African,  Asittic,  Colonial,  West  Indian,  and  otiier 
important  trades.  By  EUGENE  LEGK^ETT,  Solicitor  and  Notary 
Public.    Demy  8vo.    1880.  IL  It. 

BILLS  OF  SALE^Cavanagh.— Ftdf  *' Money  Securities." 

Millar's  Treatise  on  Bills  of  Sale.— With  an  Appendix 
containing  the  Acts  for  the  Rogiatration  of  Bills  of  Sale,  Precedents, 
to.  (being  the  Fooxth  Edition  of  Millar  and  Collier's  Treatise  on 
Bills  of  Sale).  By  F.  C.  J.  MILLAR,  one  of  Her  Majesty's 
Counsel,  Esq.,  Barriater^bt-Law.    ]2mo.    1877.  12<. 

**  The  origloal  work  is  brought  down  to  date,  and  the  latoit  cum  art  r«fen«d  to  and 

coosldered.     Ths  Tslae  of  the  work  la  enhanced  throoghoat  bj  careAil  annoteUon.*' 

^£mv  JfiMtteifM. 

BURIAL  AND  OTHER  CHURCH  FEES.— Dodd's  Burial  and 
other  Church  Fees  and  the  Burial  Act,  1880. 
—With  Notes.  By  J.  THEODORE  IX)DD,  M.A.,  Barrister-at- 
Law,  of  Lincohi's  Inn.    Boyal  12mo.    1881.  U, 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Acty  1873.— And  other  Railway  and  Canal  SUtutes  ;  with 
the  General  Orders,  Forma,  and  Table  of  Feos.    Post8To.    1878.    8«. 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Camera  of  Goods  and  Passengers  l^  Land  and  Water.  Witii 
References  to  the  most  recent  American  Dedsiona.  By  J.  H. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Bairisterat. 
Law,  Registrar  to  the  Railway  Commission.   8vo.  1873.  18s. 

CHANCERY,  and  Vide  "  EQUITY." 

Danieirs  Chancery  Practice.— Sixth  Edition  2  yols. 
8to.  {In  the  prtM^) 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Diasertations  and  Notea,  forming  a  complete  guide  to  the  prac- 
tice of  the  Chancery  DiviBion  of  the  High  C&urt  and  of  the  Courts 
of  Appeal.  Being  tiie  Third  Edition  of  '<Daniell*a  Chancery  Fonna." 
By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and  Holt 
Scholar  of  Gray's  Inn^  Exhibitioner  in  Jurisprudence  and  'Ri^mon 
Law  i  n  the  Univeni^  of  London,  &c.,  Ac.  In  one  thick  voL 
Demy  8yo.     1879.  22.  2s. 

"  Mr.  Upjohn  has  restored  the  Yolume  of  Chanoeiy  Forms  to  the  place  it  held  before 

the  recent  changes,  as  a  trustworthy  and  completo  ccdlection  of  mcsdenta.    It  haa 

all  the  old  merits  ;  nothing  la  omlttod  aa  too  mvlal  or  oommonuace ;  the  aoUdtat^s 

clerk  finda  how  to  indorse  a  brief,  and  how,  when  necessary,  to  nve  nottos  of  action ; 

and  the  index  to  tho  forms  is  full  and  perspicuous."—  aoUcUort*  JotarnaL 
"  It  will  be  as  useful  a  work  to  practitioners  at  Westminster  aa  it  will  be  to  those 

in  Lincoln's  Inn."-  -Lav  nnes, 

*«*  AU$UMdmxiLmw  Wov^ankeptin8k)dhinlamedff«mdoAtrbmdm^ 
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CHANCERY.-OmMMiii. 

Haynes'   Chancery  Practice.— The  Practice  of 

the  Chancery  Division  of  the  High  Court  of 

Justice  and  on  Appeal  therefrom.— By  JOHN  F. 

HA    NES,  LL.D.    Author  of  the  ''  Student's  Leading  Cases,"  Ac. 

omy  8vo.    1879.  12. 5*. 

"M  J  cenals  for  enabling  the  practitioner  hinuelf  to  obtain  the  infonxuttion  he  maj 

require  are  placed  before  nim  in  a  ccnvenient  and  accessible  form.    The  arrangement 

of  the  work  appears  to  be  good. ' — Law  Magadru  and  Review. 

**  That  portion  of  the  work  ('  Proceedings  in  the  Judges'  Chambers ')  appears  to 
us  to  be  espedally  commendalde.''— /r<iA  Zow  Ttmet, 

Morgan's  Chancery  Acts  and  Orders.— The  Statutes, 
Greneral  Orders,  and  Rules  of  Court  relatuig  to  the  Practice, 
Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judicature, 
particularly  with  reference  to  the  Chancery  Division,  and  the 
Actions  assiflned  thereto.  With  copious  Notes.  Fifth  Edition. 
Adapted  to  Uienew  Practice  by  GEORGE  OSBORNE  MORGAN, 
M.P.,  one  of  Her  MajBsty's  Counsel,  and  OHALONER  W.  CHUTE, 
Barrlster-at-Law.    Demy  Svo.    1876.  1/.  lOt. 

**  This  edition  of  Mr.  Morgan's  treatise  must,  we  beUeve,  be  the  most  popular  with 
the  profewlon.''— Xaw  Tinui. 

Morgan  and  Davey's  Chancery  Costa— Fide  "Costs." 
Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Actions. — Second  Edition.  Including  the  Practice  in  Chambers. 
By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq.,  Bairister-at- 
Law.     Demy  8vo.    1881.  Sa.  6d. 


dealing 

raent,  s 

orders  is  also  add/id.**— BxtraeCftrom  Pr^ace. 

CHANCERY  PALATINE  OF  LANCASTER^Snow  and  Win- 
stanley's  Chancery  Practice.- The  Statutes,  Consoli- 
dated and  General  Orders  and  Rules  of  Court  relating  to  the  Practice, 
Pleading  and  Jurisdiction  uf  the  Court  of  Chancery,  of  the  County 
Palatine  of  Luicaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Forms. 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WINSTANLEY, 
EsqxB.,  Barristers-at-Law.    Royal  8vo.     1880.  i;.  10*. 

CIVIL  LAW.^Bo^wyer's  Commentaries  on  the  Modern 
Civil  La>^.— Royal  8yo.    1848.  18«. 

Bowser's  Introduction  to  the  Study  and  Use 
of  the  Civil  La'W.— Royal  8to.    1874.  5«. 

Cumin's  Manual  of  Civil  l^aw,  containing  a  Transition 
of,  and  Conunentary  on,  the  Fragments  of  the  XIL  Tables,  and 
the  Institutes  of  Justinian ;  tiie  Text  of  the  Institutes  of  Gains  and 
Justinian  ananged  in  panJlel  columns  ;  and  the  Text  of  the  Frag- 
ments of  Ulpian,  &a  By  P.  CUMIN,  M.A.,  Banister-at-Law. 
Second  Edition.    Medium  8yo.    1866.  18«. 

COLLISIONS.— Lowndes' Admiralty  La^w  of  Collisions 
at  Sea.— 8yo.    1867.  7t.  6d 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1868  and  1880)  for  preventing  Collisions  at  Sea ;  and  lo^  Rules 
for  the  same  purpose  m  force  in  the  Thames,  the  Mersey,  and  else- 
where. By  REGINALD  G.  MARSDEN,  Esq.,  Barrister-at-Law. 
Demy  8vo.    1880.  12s. 

\*  AUiUmdaird Law  Worl»airehtptin8toek^Mlaw calf  an^ 
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COLONIAL  LAW.— Clark's  Colonial  La^w.— A  Snumny  of 
Ck>]oiiial  Law  uid  Piaetioe  of  Appeals  from  the  Plentrtioag.  8yo. 
1884.  IL  4i: 

COMMENTARIES  ON  THE  LAWS  OF  ENQLAND^^Broom  and 
Hadley's  Comnientaries  on  the  La^vtrs  of  Eng- 
land. By  HERBERT  BROOM,  LL.D.,  and  SDWARD1  A. 
HADLET,  B1A«9  BeitiftanHttt-Law.    4  Tola.    8to.    1869.    {Pub- 

"  Nothing  thai  ooold  be  done  to  mate  iht  woik  qmIU  and  haady  tam  been  left 

COMMERCIAL  LAW.— Goirand's  French  Code  of  Com- 
merce and  most  usual   Commercial  Law^s. 

WiUi  a  llieoretical  and  Practical  Oommentaiy,  and  a  Compendiom 
of  the  jadidal  organization  and  of  the  coniBe  of  procedure  before 
the  Tribunals  of  Commerce;  together  with  the  text  of  the  law; 
the  most  recent  decisions  of  the  Courts,  and  a  glossarr  of  French 
indidal  terms.  By  LEOPOLD  GOIRAND,  Licend6  en  droit. 
In  1  voL  (850  pp.).    Demy  Svo.    1880.  21.  2s. 

Levi. —  Vide  "latemational  Law/* 
COMMON  LAW.— Archbold's  Practice  of  the  Queen^s 
Bench,  Common  Pleas  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice  in  Actions, 
etc.,  in  which  they  have  a  common  Jurisdic- 
tion.—Thirteenth  Edition.  By  SAMUEL  PRENTICE,  Esq., 
one  of  Her  Majesty's  CoonaeL  2  toIs.  Demy  8yo.  1870.  SL  8s. 
Archibald's  Handbook  of  the  Practice  in  the 
Queen's  Bench  Division  of  the  High  Court 
of  Justice :  with  Forms  for  the  nse  of  Country  Solicitors.  By 
W.  F.  A.  ARCHIBALD,  Esq.,  Barrister-at-Lsw,  Author  of 
"  Forms  of  Summonses  and  Orders,  with  Notes  for  use  at  Judges' 
Chftmbers,"  ko.  {Nearly  ready.) 

Ball's  Short  Digest  of  the  Common  Law;  being 
tiie  Principles  of  Torts  and  Contracts.    Chiefly  founded  upon  the 
works  of  Addison,  with  lUiutratiTe  Gasei,  for  the  use  of  Students. 
By  W.  EDMUND  BALL,  LL.B.,  Ute  "Holt  Scholar  "  of  Gray's 
Inn,  Barrister-at-Law  and  Midland  Circuit    Demy8To.    1880.    l<Ss. 
"  The  principles  of  the  law  ore  very  clearly  and  concisely  stated,  and,  as  far  as  we 
baTe  been  able  to  test  them,  the  illustrated  cases  appear  to  have  been  well  cfaooen. 
Mr.  Ball  has  produced  a  book  which  deserves  to  beoome  popular  among  those  for 
whom  It  Is  intended."— £ai»  JommaL 
**  Likely  to  become  a  favourite  with  law  students  In  both  braadies  of  the  prafeealan. 
.   .   .    The  book  is  clearly  written,  well  arranged,  well  printed,  and  weJi  indexed." 
Chitty.— Vide  "Forms."  Foulkes.— Ftdc  " Action." 

Fisher.— Ft(2e  "  Digests."        Prentice.— Kteie  "Aotion. 
Shirley.— Ficfe  "Leading  Cases." 

Smith's  Manual  of  Common  Law.— ForPtaotitionen 
and  Students.  A  Manual  of  Common  Law,  comprising  the  funda- 
mental principles  and  the  points  most  usually  occurring  in  daily 
life  and  practice.  By  JOSIAH  W.  SMITH,  KOL,  Q.C. 
Ninth  Edition.    12mo.    1880.  I4s. 

COMMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
La'w  relating  to  Commons  and  Open  Spaces. 
including  Public  Parks  and  Beoreation  Grounds,  with  various  official 
documents ;  precedents  of  by-laws  and  regulations.  The  Statutes  in 
full  and  brief  notes  of  leading  cases.  By  GEORGE  F.  CHAM- 
BEBS,  Esq.,  Banister-at-Law.    Imperial  8ya    1877.  6t.  Get. 

Cooke  on  Inclosures.— With  Forms  as  settled  by  the 
Indosure  Commissioners.  By  G.  WINGBOVE  COOKB,  Esq., 
Bairister«t-Law.    Fourth  Edition.    12mo.    1864.  18c. 

V  AUgtandardIdn9Wor1l»arekq4inStock,iMl<n9ealf«Md(^ 
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COMPANY  LAW.— Palmer.— 7ufe  "  Conv^yandng." 

Palmer's  Shareholders'  and  Directors'  Com- 
panion.— A  Manual  of  every-day  Law  and  Practice  for  Pro« 
meters,  Shareholden,  Directors,  Secretaries,  Creditors  and  Solidtora 
of  Companies,  under  the  Companies'  Acts^  1862,  1867,  and  1877. 
Second  Edition.  By  FRANCIS  B.  PALMER,  Esq.,  Banrister-at- 
Law,  Author  of  "Company  Precedents."   12mo.    1880.   Nei,28.M, 

Thring.— FWe  "Joint  Stocks." 

CONTINQENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises. Intended  for  the  Use  of  Stndents.  By  W.  M.  C.  Post 
8vo.    1878.  6s.  6d. 

"An  acquaintance  irith  Vearne  Is  Indlspeniable  to  a  sfcndent  who  desires  to  be 
thoroagUy  grounded  In  the  common  law  relating  to  real  proper^.  Quck  student  will 
find  a  perosal  of  this  epitome  of  great  Talue  to  him."— Xow  J^rnnuU, 

CONSTITUTIONAL  LAW.-Bowyer's  Commentaries  on 
the  Constitutional  Law  of  England.— By  Sir 
GEO.  BOWYEE,  D.C.L.  Second  Edition.  Boyar8To.  1846.   II.  2f. 

H  ay nes.— Fide  "  Leading  Cases.** 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 

the  Law  of  Contracts.    By  C.  O.  ADDISON,  Esq.,  Author  of 

the  <*  Law  of  Torts/'    Seventh  Edition.    By  L.  W.  CAVE,  Esq.,  one 

of  Her  Majesty's  Counsel  (now  one  of  tiie  Judges  of  the  High 

Court  of  Justice).    Boyal  8to.    1876.  12.18s. 

'At  preeent  this  Is  by  fltf  the  best  book  upon  the  Law  of  Oostrsot  poisessed  by  ths 
Protasion,  and  It  is  a  thoronchly  practical  book.**— £ms  Timet, 

Ba.1].— Vide  '* Common  Law." 

Fry. — Vide  "  Specific  Performance." 

Leake  on  Contracts. — ^An  Elementary  Digest  of  the  Law 
of  Contracts  (being  a  new  edition  of  **  The  Elements  of  the  Law  of 
Contracts").  By  STEPHEN  MARTIN  LEAKE,  Barrister-at- 
Law.    1  ToL    Demy  8to.    1878.  IZ.  18«. 

Pollock's  Principles  of  Contract.— Being  a  Treatise 
on  the  General  Prino^les  relating  to  the  Validi^  of  Agreements 
in  the  Law  of  England.  Third  Edition,  revised  and  partly  re- 
written. By  FBEDEBICK  POLLOCK,  of  Lincohi's  Inn,  Esq.. 
Banister-at-Law.  Author  of  *'  A  Digest  of  the  Law  of  Partnership." 
Demy  8yo.    1881.  {If  early  ready.) 

The  late  Z^ord  Ohlef  Justice  of  Bnffland  in  his  Judcment  in  MiirepoUtan  HaUwaf 
Company  y.BrogdMomdothen,  aaid.  **Tha  Iaw  la  well  imt  by  kr.  Frederiok 
PoUook  in  tala  ywT  able  aa^  leamed  work  on  Oontraota'*~l7h«  TImm. 
"  jfoT  the  porpoees  of  tbe  studeat  there  is  no  book  equal  to  Mi.  FaUock's."— ?%« 

JBomumitt* 

**  He  has  ncoeeded  in  writing  a  book  on  Oontraoti  which  the  working  lawyer  will  find 
as  nseftal  for  reference  as  any  of  its  predeoeMora,  and  which  at  the  same  time  will  give 
the  wndent  what  he  will  eeek  Ibr  in  Tttn  elsewhere,  a  oomplete  roHoaaU  of  the  law/'— 
low  Matfotim  and  Bevimo, 

<•  We  Me  nothing  to  qnaltfy  la  the  piaiw  we  beetowed  on  the  first  edition.  Theohaptars 
on  nnlawful  and  impoistble  agreements  are  models  of  fail  and  clear  tatetaamfSoUeltmrr 

JmaraaL  _ 

Smith's  La-w  of  Contracts.— By  the  Jate  J.  W.SMITH, 
Esq.,  Author  of  *' Leading  Cases,"  tc.  Seventh  Edition.  By 
VINCENT  T.  THOMPSOX  Esq.,  BaR3ster«t-Law.    Demy  8to 

1878.  11 U 

«*  We  know  of  few  books  equally  Hksty  to  benefit  the  stodsnty  or  marked  by  such  db- 

tlngnlsbefi  quallttee  ol  Inddl^,  order,  and  aooiraci  ss  the  work  beftire  ns."— AoiMtorv* 

••  JUtkmdardlMw  WarhtegnhepiinSUfektiniameaVmid Mar Mndinge, 
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CONVEY  ANCINQ.-Dart.— Fide  «<  Vendon  and  PaiohaMn.'* 

Greenwood's  Manual  of  Conveyancing.— A  Mamud 
of  the  Pnotloe  of  Ckmveyanoing,  ■howinff  the  preeent  Practioe  relaftiiig 
to  the  daily  rontiiie  of  Oonyeyanotng  in  Bolioiton'  Offices.  To  which 
aro  added  Oondae  Common  Forms  and  Precedents  in  Conyeyancing. 
Sixth  Edition,  thoroughly  reyised  by  HARRY  GREENWOOD, 
M.A.,  Esq.,  Barrister-at-Law.  Author  of  <*  Recent  Real  Ftoperty 
Statntes,oonsolidated  with  Notes.'*    DemySya    1881.  15«. 

"  A  carafol  study  of  these  peffes  would  probaUy  ann  a  diligent  derk  with  as  much 

useful  knowledge  as  he  might  otherwise  take  yean  of  desultory  questioning  end 

observing  to  aoguife."— SoUotorv*  JaumaL 

"  We  shonla  lika  to  see  it>  or  some  such  work,  plaetd  hy  hii  prineipal  in 

the  luuDlds  of  eyerj  artUued  olarki  at  a  very  eaxly  period  ofnia  articIeB.  It  is, 
altogether,  one  Of  tfie  most  nseAll  practical  works  we  nATe  ew  leen,  and»  though 
not  sufficient  for  an  advanced  student  for  ultimate  reading  in  practical  conveyancing, 
must  be  inyalltftble  fnr  gtasral  pniposes."-— /ndermaitrc  La»  StwdaU't  JoumaL 

Martin's  Student's  Conveyancer.— A  Maonal  on  the 
Principles  of  Modem  Conyeyandng,  iUnstxated  and  enfoiced  by  a 
Collection  of  Preoedents,  acoompanied  by  detailed  Remarks.  Part  L 
Pnxchase  Deeda.  By  THOBiAS  FREDERIC  MARTIN,  SoUdtor. 
Demy8yo.    1877.  6t.6d. 

'Should  be  placed  in  the  hands  of  every  student" 

Palmer's  Company  Precedents.— For  use  in  relation 
to  Companies  sabjeot  to  the  Companies'  Aots,  1862  to  1880. 
Arrsnged  as  follows  : — Agreements,  Memonnda  and  Articles  of 
Association,  Prospectus,  Resolntions,  Notices,  Certificates,  Deben- 
tnres.  Petitions,  Orders,  Reoonstraotlon,  Amalgamation,  Airange* 
ments,  Priyate  Acts.  With  Copious  Notes.  Second  Edition.  By 
FRANCIS  BEAUFORT  PALMER^  of  the  Inner  Temple,  Esq, 

Banristerat-Law.    Royal  8ya    1881.  IL  lOt. 

"  There  had  never,  to  our  knowledge,  been  anv  attempt  to  collect  and  edit  a  body 
of  Forma  and  Preoedents  exclusively  relating  to  the  formation,  working  and  winding- 
up  of  companies.  This  task  Mr.  Palmer  has  taken  in  hand,  and  we  are  glad  to  say 
with  much  success.  .  .  .  The  author  has  evidently  not  been  sparing  of  labour, 
and  the  fruits  of  his  exertions  are  now  before  the  legal  profession  in  a  work  of  great 
practical  utility."— Law  Maffaxiw. 

"  To  those  coucemed  in  gettiiig  up  companies,  the  assistance  slven  by  Mr.  Palmer 
must  be  very  valuable,  because  he  does  not  confine  himself  to  oere  procedents,  but 


by  intelligent  and  leaxned  commentary  lights  up,  as  It  were,  each  step  that  he  takes. 
The  volume  before  us  is  not,  ^erefors,  a  book  of  preoedents  merely,  out,  in  a  greater 
or  less  degree,  a  treatise  on  certain  portions  of  the  Gcnnpanios'  Acts  of  1M2  and  1867 
There  is  an  elaborate  index.**— law  flmst. 


"  To  those  who  are  acquainted  with  the  firat  edition  we  recommend  the  second 
edition  as  a  great  improvement ;  to  those  who  are  not,  we  recommend  an  early 
acquaintance  therewith,  if,  cither  as  lawyers  or  busineas  men,  tiiey  are  in  any  way 
connected  with  companies."— lav  Journal. 

Prldeaux's  Precedents  in  Conveyanclng.>-With 

Dissertations  on   its  Law  and  Practice.     Tenth  Edition.      By 

FREDERICK  PRIDEATIX,  late  Professor  of  the  Law  of  Real  and 

Personal  Property  to  the  Inns  of  Court,  and  JOHN  WHITCOMBE, 

Esqr8.,BaRisters-at-Law.    2ydhk    Royal  8yo.    1881.  ZLlOs, 

"  We  have  been  alwa^  accustomed  to  view  ^Prideaux'  as  the  moat  naeAxl  work 

out  on  oonveyanoing.    It  combines  condseneas  and  deamess  In  Its  precedenta 

with  aptneas  and  comprehensiveneas  in  its  dissertations  and  notes,  to  a  degree  superior 

to  that  of  any  other  work  of  its  kind.**— Za»  JattnuU. 

**Pildeaax  has  beoome  an  indlspenaaldepaii  of  the  GooTejanoec's  library.  .... 
The  new  edition  has  been  edited  with  a  eare  and  accuracy  «^  which  we  can  bardlv  speak 

too  highly The  care  and  completeness  with  which  the  diisartatfon  has 

been  revlMd  leaves  ns  hardly  any  room  for  eriddsm."— ADMeUon*  Jomrnal. 

"Tbe  volomea  are  now  something  nore  than  a  mere  ooUeetton  of  pteoedents;  they 
ooatain  most  valuable  dissertations  on  the  law  and  praotloe  with  refteenoe  to  convcyaadng. 
These  diwertaUons  are  Mlowed  bv  the  preoedeafcs  on  eaoh  auMeot  dealt  with,  and  are  in 
tberos^ives  condensed  treatises,  embodying  sli  tbeUteat  cases  and  ftatata  law."— low  t^mm. 

*/  AU  tkmdttrd  Law  ITorb  ore  AcpttnStool^M Imp 0b{^ and  oOcr&tiKfM^ 
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CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary  Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1679;  indading  Prooeedings 
preliminary  and  subsequent  to  Conyictions,  and  the  responsibility 
of  conyicting  Magistrates  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MAONAMARA,  Esq.,  Barrister-at-Law. 
Demy  Svo.    1879.  11  4b. 

Stone.— Vide  "  Petty  Sessions.** 

Templer. — Vide  "  Summary  Convictions." 

Wigram.— Fide  "Justice  of  the  Peace." 

COPYRIQHT.-Phillips*  Law  of  Copyright  in  Works  of 
Literature  and  Art,  and  in  the  Application  of  Designs.  With 
the  Statutes  relating  thereto.  By  0.  P.  PHILLIPS,  Esq.,  Dar- 
riater-at-Law.    8vo.     1863.  12f. 

CORONERS.— J ervis  on  the  Office  and  Duties  ot 
Coroners. — ^With  Forms  and  Precedents.  Fourth  Edition.  By 
KE.MELSHEIMER,E8q.,Barristerat-Law.  Poet8vo.  1880.  12^. 

COSTS.— Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.—By  QEOROE  OSBORNE  MORGAN,  MP., 
one  of  Her  Majesty's  Counsel,  and  HORACE  DAYET,  M.A.,  one 
of  Her  Majesty's  CounseL  With  an  Appendix,  containing  Forms 
and  Precedents  of  Bills  of  Costs.    8vo.     1865.    .  12.  It. 

Scott's   Costs    in  the    High    Court  of   Justice 
and  other  Courts.    Fourth  Edition.    By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Kep|rter  of  the  Com- 
mon Pleas  Division.    Demy  8vo.     1880.  11.  Qs. 
"  Mr.  Scott's  introductuiy  notes  are  very  useful,  and  the  work  is  now  a  compendium 
on  the  law  and  practice  regaidinv  coats,  as  weU  as  a  book  of  precedents."— Zcr tr  T^ae*. 
"  This  new  edition  of  Mr.  Scott  s  well-known  work  embudleB  the  changes  effected 
since  the  Judicature  Acts,  and,  so  far  as  we  have  examined  It,  appears  to  be  :iccutate 
and  complete."— &>2icitor<'  JovmcU. 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the   Bankruptcy   Act,   1869.    Boyal  12mo. 

1878.  Net,  Zs. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  costs  in  the  Chancery,  Queen's 
Bench,  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
Justice,  in  Gonveyandnff,  Bankruptcy,  the  Crown  Office,  Lunacy, 
Arbitration  under  the  Lands  Glauses  Consolidation  Act,  the  Mayor's 
Court,  London;  the  County  Courts,  the  Privy  Council,  and  on 
Passhig  ResiduAry  and  Succession  Accounts  ;  with  Scales  of  Allow- 
ances and  Court  Fees,  the  Law  Society's  Scale  of  Commission  in 
Conveyancing  ;  Forms  of  Affidavits  of  Increase,  and  Objections  to 
Taxation.  By  Wii.  FRANK  SUMMERHAYS,  SoHcitor,  and 
THORNTON  TOOGOOD.    Third  Editiou,  Enlaiged.    Royal  8vo. 

1879.  i;.  It. 
**Id  the  TOliime  before  as  we  have  a  verj  complete  manoal  of  taxation.    The  work  is 

beautUolly  printed   and  atraaged,  and  each  item  catches  the  eye  instantly."— Iat» 
JounuiL 

\A^ebster*s  Parliamentary  Costs.— Private  Bills, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  tiie  Taxing  and  Examiners'.  Office.  Third 
Edition.     Post  8vo.    1867.  Net,  20s. 

%^  AU  Uandard  Lq/w  Worke  arc  kei^iii  Stock,  in  law  ealf  and  other  hindingi 
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COUNTY  COURTS.— Pitt-Lewis'  County  Court  Prac- 
tice.~A  Gomptote  Practitte  of  tbe  Oonnty  Oourti,  indnding  Admi- 
ralty and  Bankraptcy,  embodying  the  Acts,  Bnlea,  gonna  ai5  Coeta, 
with  Additional  Forma  and  a  Full  Index.  By  G.  PITT-LEWIS, 
of  the  Middle  Temple  and  Western  Giiooit,  Eaq.,  Barriflter-at-Law, 
sometime  Holder  of  the  Stndentahip  of  Uie  Pour  Inns  of  Ck>iirt, 
assisted  by  H.  A.  Bk  Coltab,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    In  2  yols.  (2028  pp.).    DemySvo.    1880.    22.  2f. 

SUMXABT  or  CONTINTB. 

VoL  L  History,  Constitation,  and  Jurisdiction  (indnding  Prdiibition 
and  Mandamus),  Ptactioe  in  all  ordinary  Actions  (indnding  Actions  xmder 
the  Bills  of  Exchange  Acta,  in  Ejectment,  in  Itiemitted  Actions,  and  in 
Replevin),  and  on  Appeals,  with  Appendices,  &c.  Sold  aeparatdifj  mtk 
Index.  30s. 

YoL  IL  Practice  in  Admiralty,  Probate,  Bankmptcy,  and  under  Special 
Statutes,  with  Appendices,  Index,  &c     Sofd  aeparatdy,  26<. 

*'Th«  late  Lord  Chief  Jnitieo  of  England  ui  his  written  judgment  in 
Stooke  V.  Taylor,  tayi,  'The  law  as  to  the  difbrence  between  set-off 
and  counter-claim  is  oorreotly  stated  by  Kr.  Pitt-Lewii,  in  his  Tory 
useful  work  on  County  Court  Practiee.'" — See  Law  Timet  ReporU^ 
October  16, 1880,  p.  204. 

**  It  if  very  elearly  written,  and  is  always  praotieal.  ...  Is  Ukely 
to  beeome  the  standard  County  Court  praetiee." — BoHcUori  JoumaL 

"  One  of  the  best  books  of  praetieo  whioh  is  to  be  found  in  our  legal 
literature."— Zai0  Tima 

**  We  have  rarely  met  with  a  work  displaying  more  honast  industry 
OB  the  part  of  the  author  than  the  one  belbre  us." — Lavf  Journal 

**  Mr.  Pitt-Lowis  has,  in  fact,  aimed— and  we  are  glad  to  say  sueeess- 
fully— at  providing  for  the  County  Courts'  practitioner  what '  cutty's 
Arohbold'  and  *  DaAiell's  Chancery  Practice'  have  long  been  to  praeti- 
tioners  in  the  High  Courf — Law  Magazine. 

CRIMINAL  LAW.— Archbold'8  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutes,  Precedents  of 
Indictments,  &&,  and  the  ETidenoe  necessary  to  support  them. 
Nineteenth  Edition,  induding  the  Practice  in  Criminal  Proceedings 
by  Indictment  By  WILLIAM  BRUCE,  Esq.,  Bsnister-at-Law, 
and  Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Boyal  1 2mo. 
1878.  IL  lit.  dd, 

Roscoe'8  Digest  of  the  La^w  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq.,  Barrister-at-Law.    Beoorder  of  Lincoln.    Royal  12mo.    1878. 

U  lU  6d 
Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.    By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    S  voIl    Royal  8vo.      1877.      61, 16t.  6d, 
*'  What  better  DigMt  of  Criminal  Law  coold  we  possibly  hope  for  than  *  Russell  ob 
CrimeiT '  •'^SirJamsi  FSb^iomu  attpfm^t  Etpmh  <m  Ooi^caUuL 

**  No  more  trustworthy  authority,  or  more  ezhaa^ve  oiposltflr  than  'SnsseU'  can  be 
consulted.  "—lOM  Mogagint  tmd  Review. 

**  Alterations  have  been  made  in  the  arrangement  of  the  woik  which  without  interfering 
with  the  genera!  ^an  are  snfflcient'  to  show  that  great  oare  and  thooght  have  been 
bestowed.  ....  we  are  amased  at  the  patienoe,  industry  and  skill  whioh  are  exhibited 
in  the  coUeotlon  and  arrangement  of  all  this  bums  of  learning.  "—Dhs  fitnet. 

Shirley's  Sketch  of  the  Oriminal  Law.— By  W. 

SHIRLEY  SHIRLEY,  M.A.,  Esq.,  Banister-at-Law,  Author  of 

«  Leading  Cases  made  Easy,"  assisted  by  C.  M.  ATKINSON,  M.A., 

Esq.,  Barrister-at-Law.    Demy  8vo.    1880.  7t.  6d. 

**  As  a  primary  introduction  to  CMminal  Law,  it  will  be  foond  very  aoceptahle  to 

Students."— Zaw  StudenU'  JounuU,  November  1,  1880. 

%*  All  §kuuU»rd  Lww  Win-h  tuthqptinStodSfin  lam  calf  and  ot/Urbindinge. 
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CROSSED  CHEQUES  ACT^^Cavanagh.— Ficie  ^'Maney  Secnri- 
tiea." 
Walker.— Fufo  "Banking." 

DECREES.— Seton.—rt(2e  '*  Bqnity." 

DIARY,— Lawyer's  Companion  (The),  Diary,  and  Law- 
Directory  for  1881.— For  the  use  of  the  Legal  FrofesBion, 
PuUio  Companies,  Justices,  Merchants,  Estate  Agente,  Auctioneers, 
Ac,  to.  Edited  by  JOHN  THOMPSON,  of  the  Inner  Temple, 
Esq.,  Banister-at-Law;  and  contains  a  Digest  of  Keoent  Cases  on 
Costs ;  Monthly  Diaiy  of  County,  Local  Government,  and  Parish 
Business;  Oaths  in  Supreme  Court;  Summary  of  Legislation  of 
1880;  Alphabetical  Lidex  to  the  Pkaotical  Statutes;  a  Copious 
Table  of  Stamp  Duties;  Legal  Ttaxe,  Literest,  Disoount,  Income, 
Wages  and  other  Tables;  Probate,  Legacy  and  Succession  Duties ; 
and  a  yariety  of  matters  of  practical  utility.  Pububhid  AjnruALLT. 
Thirty-fifth  Issue.  (Now  ready.) 

The  work  also  oontaiAs  the  most  complete  List  published  of  Town  and 

CountiT  SoUdtora,  with  date  of  admission  and  appomtments,  and  \b  issued 

in  the  following  forms,  octayo  size,  strongly  bound  in  doth : —         8.    d, 

1.  Two  days  on  a  page,  plain 5 

2.  The  above,  nrxiBLiAyiD  for  ATmroAHaiB         ... 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  AAlnnrna 

4.  The  above,  iMTiBLSAyxD  for  Attendakoib  . 

5.  Whole  page  for  each  day,  plain 

6.  The  above,  mrEBLHAViD  for  ATaasDAUca  • 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns 

8.  The  above,  nmBLiAViD  for  Attehdahges  .       • 

9.  Three  days  on  a  page,  ruled  blue  lines,  without   money 

columns  ••  •••••••50 

TJU  Diary  contains  memoranda  of  Legal  Sutineat  throu^iotU  tki  Tear. 

«  An  excellent  work."— 3^  Timet. 

**  A  publication  wnich  haa  lone  ago  secured  to  itself  tbe  favonr  of  the  proflsflaloii,  and 
whldi,  SB  heretofore,  Jnstiflee  by  its  contents  the  title  aaaomed  bj  It."— Zaav  JoumaL 

"  Oontalxu  all  the  inibrmation  which  ooold  be  looked  far  in  sach  a  work,  and  gives  it 
in  a  most  convenient  form  and  vwy  completely.  We  may  nnhesttatingly  reoommend  the 
irork  to  onr  readers."— ^SofieUors*  JournaL 

**  The '  Lawyer's  Companion  and  Diary '  is  a  book  that  onght  to  be  in  the  possession  of 
every  lawyer,  and  of  every  nuui  of  boainesB." 

**The '  Lawyer's  Companion'  is,  indeed,  what  it  ia  called,  lor  it  oooftbines  everything 
reqnired  for  reference  in  the  lawyer's  office.  "—Lav  Timei. 

"  It  is  a  book  without  which  no  lawyer's  library  or  office  can  be  oomplete."— /WfA 
Law  Timet, 

**  This  work  baa  attained  to  a  oomidetenoeB  which  ia  beyond  all  praiae."— Jfomliii/ 
Pott. 

DICTIONARYr— Wharton's  Law  Lexicon.— A  Dictionaiy  of 
Jurisprudence,  explaining  the  Technical  Words  and  Phrases  employed 
in  the  seyeral  Departments  of  English  Law ;  including  the  various 
Legal  Terms  used  in  CSommerdar  Transactions.  Tosether  with  an 
Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxims 
contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators, 
^xth  Edition.  Enlarged  and  revised  in  accordance  with  the 
Judicature  Aote,  by  J.  SHIBESS  WILL,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    Super  royal  8vo.    1876.  21.  2s. 

"▲a  a  work  of  reference  tor  the  library,  the  andsome  and  elaborate  edition  of 
'  Wharton's  Law  Lezioon'  which  ICr.  Shiress  will  has  prodnoed  mnat  snpenede  all  fbrmer 
isauea  of  that  well-known  waAJ*—Law  Maaukte  and  Eevieie. 

**  No  law  library  is  complete  without  a  law  dictionary  or  law  lexioon.  To  the  practi- 
tioner it  is  always  vMtaX  to  have  at  hand  a  book  where,  in  a  small  compass,  he  can  find 
an  ezpLaDatlon  of  terms  of  infrequent  ooenrrence,  or  obtain  a  reference  to  statntea  on 
mottt  sabjects,  or  to  books  wherein  particnlar  subjects  are  treated  of  at  full  length.  To  the 
student  it  ia  ahnost  indiepimaahle.'*~Zcw  Timet, 

*«*  All  iiandardLa»  Works  are  bq^t  in  Stode^  in  lam  eaUfand  other  bindings, 
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DIGESTS Bedford.— Ftkie  **  Exftinmaticm  Guides.'' 

Chambers'— Fide  «  Public  Health." 

Chitty^s  Equity  Index.— Chitty's  Index  to  all  the  B^wrted 
Cases,  and  Statatea,  in  or  relating  to  the  Principles,  Pleading,  and 
Practice  of  Equity  and  Bankruptcy,  in  the  seyend  Courts  of  Equity 
in  England  and  Ireland,  the  Privy  Council,  and  the  House  of  I^rds 
from  the  earliest  period.  Third  Edition.  By  J.  MACAULAY, 
Esq.,  Bairister-at-Law.    4  vols.    Boyal  8to.    1858.  71.  7s. 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Privy  Council,  and  in  the 
Courts  of  Common  Law,  Divorce,  Probate,  Admiralty  and  Bank- 
ruptcy, from  Michaehnas  Term,  1756,  to  Hilary  Term,  1870; 
with  Beferenoee  to  the  Statutes  and  Bules  of  Court.  Founded  on 
the  Analytical  Digest  by  Harrison,  and  adi»ted  to  the  present 
practice  of  the  Law.  By  R  A.  FISHEB,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  Wells.  Five  large  volumes,  royal 
9vo.    1870.    {PMisked  at  12Z.  12«.)  Net  62.  6t. 

Consolidated  Supplement  to  above,  during  the 
years  1870—1880.  By  T.  W.  CHITTY  and  J.  MEWS,  Esqrs., 
!Barristen-at-Law.    2  voU     Royal  8vo.    1880.  82.  Zs, 

{Continued  AnnuaUy,) 
**  Mr.  Tlsh«r*8  Digest  is  a  wondarfal  work.     It  is  a  mlraole  of  hninaa  industiT.**— ift . 

**I  think  it  wonM  be  very  dlfllealt  to  improTO  apon  Mr.  Fiiher't  'Covunoo  Law 
Digest.'  "^air  Jamu  FUHcmm  Stephtn,  c%  Cod^kaUim. 
Godefroi — Vide  "Trusts  and  Trustees." 
Leake.— Ftete  "Heal  Property"  and  ** Contracts.** 
Notanda  Digest  in  Law,  Equity,  Bankruptcy, 
Adnnlralty,   Divorce,  and  t*Pobate  Cases.— By 
H..  TUBOR  BODDAM,  of  the  Inner  Temple,   and  HAKRY 
GREENWOOD,  of  Lincohi*s  Inn,  Esqrs.,  Bamsters4it-Law. 
Third  Series,  1878  to  1876  inclusive,  half-bound.  Net,  IL  Us.  6d 
Ditto,  Fourth  Series,  for  the  years  1877, 1878, 1879,  and  1880,  with 
Index.  Each,  net,  IL  Is. 

Ditto,  ditto,  for  1881,  Plain  Copy  and  Two  Indexes,  or  Adhesive  Copy 
for  insertion  in  Text-Books  (without  Index).  Aimual  Subscription 
payable  in  advance.  Net,  21s. 

*«*  The  numben  are  issued  regnlarly  every  alternate  month. 
Each  nnmber  contftins  a  concise  analvsis  of  every  case  reported 
in  the  Law  Raports,  Lavo  Journal^  WeJdy  Reporter,  Law  Timet,  and 
thtf  Iriih  Law  Meportt,  np  to  and  including  the  cases  contained  in  the 
parts  for  the  current  month,  with  references  to  Text-booka,  Statutes, 
and  the  Law  Reports  Consolidated  Digest,  and  an  alphabkhcal 
INDKX  of  the  subjects  contained  ih  kaoh  numbxb. 
Odger.— Fide  "  libel  and  Slander." 
Pollock.— 7id«  "Partnership.* 
Koscoe.— Fide  "  Criminal  Law  "  and  <*  Nisi  Prius." 

DISCOVERY.— Hare's   Treatise   on   the    Discovery  of 

Evidence.— Second  Edition.    Adapted  to  the  Procedure  in  the 

High  Court  of  Justice,  with  Addenda^  containing  all  the  Beported 

Cases  to  the  end  of  1876.    By  SHEBLOCK  HARE,  Barristerat- 

Law.    Po«t8vo.    1877.  12#. 

*"ni6  book  Ib  a  uaeAxl  cootHbntlou  to  our  text-books  on  pncliee.*'— iSolicdon'  Jom-naL 

**  We  bare  road  his  work  witii  coniiderable  sttention  «ni)  Infeerest,  and  we  can  speak  in 

teruia  of  cordial  praiae  of  the  manner  in  which  the  new  nrocednre  haa  been  worked  into 

the  old  material     ...    All  the  aectiont  and  ordera  of  the  new  legialatlon  are  r^finred 

to  in  the  text,  a  aTnopsia  of  rrcent  cases  is  given,  and  a  good  index  compietee  the 

volume.  "—laie  TVnet. 

Seton.— Ftrf«  "Equity." 
*«*  AU  9tamdaH  Law  Works  are  kepi  in  Stock,  in  law  caff  and  other  bindings. 
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DISTRICT  REGISTRIES -Archibald.— Ficfe  "Judges*  Chambers 
Practice." 

DIVORCE,— Browne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  SUtutes,  Bales.  Fees 
and  Forms  relating  thereto.  Fourth  Edition.  (Including  the 
Additional  and  Amended  Roles,  Jtily,  1880.)  By  GE0B6E 
BROWNE,  Esq.,  Barrister-at-Law.    Demv  Svo,     1880.  1^  4«. 

"  The  book  ia  a  clear,  practical,  and,  so  far  us  we  have  been  able  to  test  it,  aoourste 

exposition  of  divorce  law  and  procedure." — Solxcitora'  J<ntmeU, 
Haynes,— Vide  "Leading  Cases." 

DOMICIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 

of  the  La'w  of  England,  stated  in  the  form  of 

Rules.— By  A.  V.  DICEY,  RC.L.,  Barrister-at-Law.    Author 

of  "  Rules  for  the  Selection  of  Parties  to  an  Action."    Demy  8vo. 

1879.  18#. 

"The  practitioner  will  find  the  book  a  thoronghly  exact  and  trostworthy  summary 
of  the  present  state  of  the  law."— 2^  ^jftetatar. 

Phillimore*s(Sir  R.)  Law  of  DomiciL— 8to.  1847.    9*. 

EASEMENTS.— Goddard's  Treatise    on   the    Lav\r    of 

Easements.— By  JOHN  LETBOXJRN  GODDARD,  Esq., 

Barrister-at-Law.    Second  Edition.    Demy  Svo.    1877.  16«. 

"  The  ho(A  is  inyaloable :  where  the  cases  are  tSleat  the  antbor  ha«  taken  pains  to 

a^oertain  what  the  law  wcmld  be  if  brought  into  qnestion."— low  JotrnaL 

'*  Nowhere  baa  the  subject  been  treated  so  ezhanstiTelj,  and,  we  may  add,  ee  seientiA- 
caily,  as  bf  Mr.  Ooddard.  We  recommend  it  to  the  most  careful  study  of  the  law  student, 
as  well  as  to  the  library  of  the  practitioner."— lav  Timet. 

ECCLESIASTICAL  LAW.— Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880 :— With 
Notes.  By  J.  THEODORE  DODD,  M.A.,  Barrister-at-Law,  of 
Lincoln's  Inn.    Royal  12mo.     1881.  4s. 

Phillimore's  (Sir  R.)  Ecclesiastical  La-w.  —  The 
EccleeiaBtical  Law  of  the  Ohnioh  of  England.  With  Supplement, 
containing  the  Statutes  and  Dedsions  to  end  of  1875.  By  Sib 
ROBERf  FHILLIMORE,  D.C.L.,  Official  FrinohMl  of  the  Arcbe» 
Court  of  Canterbury ;  Member  of  Her  Majesty's  Most  Honourable 
Privy  Council.    2  vols,    8to.    1878-76.  82.  7s.  6c^. 

*^*  The  Supplement  naay  be  had  separately,  price  4s.  6ii,  sewed. 
ELECTIONS— Browne  (G.  Lathom.)—Ftcfe" Registration." 
FitzGerald.— Fids  "Ballot." 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition,  including  FxnnONS  and  Muni- 
cipal Elections  and  Registration.  With  an  Appendix  of  Statutes 
and  Forms.  By  JOHN  CORRIE  CARTER,  of  the  Inner  Temple, 
Esa..  and  Midland  Circuit,  Banister-at-Law.  Royal  12mo.  1880. 
■^  U12s. 

"  Petition  has  been  added,  setting  forth  the  procedure  and  the  dedsions  on  that 
Hubject;  and  the  statutes  passed  since  the  huit  edition  are  explained  down  to  tho 
Parliamentary  Elections  and  Corrupt  Practices  Act  (1880X' — 2%«  Tftmat, 

**  We  have  no  hesitation  in  commending  the  book  to  oar  readers  as  a  useful  and 
adeqimto  treatise  upon  election  law."— iSolictorjVotirnol.  ,    ,  _., 

"A  book  of  long  standing  and  for  information  on  the  common  law  of  elections,  of 
which  it  contains  a  mine  of  extracts  from  and  references  to  the  older  authorities 
will  always  be  resorted  ta"— law  JoumaL 

EMPLOYERS'  LIABILITY  ACT.— Smith's  Employers*  Lia- 
bility Act,  1880,  with  an  Introduction  and  Notes.  By 
HORACE  SMITH,  B.A.,  Esq.,  Barrister-at-Law,  Author  of  "A 
Treatise  on  the  Law  of  Negligence."    Bemy  8^0.    1881.  Is. 

ENGLAND,  LAWS  OF,— Bowyer.— Fids  "  Constitutional  Law." 
Broom  and  Hadley.—Fi<fe"  Commentaries." 

*  *  AU  itandard  Law  W(n'k8  are  kqd  in  Stock,  in  law  calf  and  <4h0rJrin^^ 
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EQUITY,  and  Vide  CHANCERY. 

Seton's  Forms  ot  Decrees.  Judgments,  «nd 
Orders  in  the  High  Court  or  Justice  and  Courts 
of  Appeal,  having  especial  reference  to  the  Ohanoery  Diviaion, 
with  Practical  Notes.  Fourth  Edition.  By  R.  H.  LEACH,  Esq., 
Senior  Registrar  of  the  Chanoery  Division  ;  F.  G.  A.  WILLIAMS, 
of  the  Inner  Temple,  Esq. ;  and  the  late  H.  W.  MAT,  Esq. ;  snc- 
ceeded  by  JAMES  EAST WIOE;  of  Lincoln's  Inn,  Esq.,  Bainsters- 
at-Law.    2  vols,  in  8  parts.    Royal  8to.    1877—79.  42.  lOi. 

***  ^^^  ^'*  Parts  1  and  2,  separately,  price  each  12. 10s. 

"  Tho  Bdlton  of  this  new  edition  of  Seton  deserye  much  paulae  for  what  b  almost,  if 
not  ahsolutcAy,  an  Innovation  in  law  books.  In  treating  of  any  division  of  their  subloct 
thev  have  init  prominently  forward  the  result  of  the  latest  dedsions,  settling  the  law 
BO  lar  as  it  is  ascertained,  thus  avoiding  much  nselfl«»  reference  to  older  cases.  .  . 
lliere  can  be  no  doubt  that  in  a  book  of  practice  like  Seton,  it  is  much  more  important 
to  be  able  to  see  at  once  what  the  law  is  than  to  know  how  it  has  become  what  it  is ; 
and  tho  Editors  have  evidently  taken  great  pains  to  carry  out  this  principle  in  pre- 
senting the  law  on  each  division  of  their  labours  to  tiieir  readers." — TAc  J%met. 

"  Of  all  the  editions  of  '  Soton '  this  is  the  best.  .  .  .  We  can  hardly  speak  too 
highly  of  the  industry  and  intelligence  which  have  been  bestowed  on  the  preparation 
of  the  notes." — Solieiton^  Journal. 

**  Now  the  book  is  before  us  complete ;  and  we  advisedly  say  cowptaft,  because  it 
has  scarcely  over  been  our  fortune  to  see  a  more  cwnpleU  law  book  than  this.  Exten- 
siTO  in  sphere,  and  exluustlTe  in  treatise,  comprehensive  in  matter,  yet  apposite  in 
details,  it  presents  all  tiie  features  of  an  excellent  work  .  .  .  The  index,  extend- 
ing over  S78  pages,  is  a  model  of  comprehensiveness  and  accuracy.  ** — Ltm  JommaL 

Smitlvs  Manual  of  Equity  Jurisprudence.— 
A  Mannal  of  Equity  Jnrisprudenoe  for  Practitioners  and  Sindeats, 
founded  on  the  Works  of  Story,  Spenoe,  and  other  writers,  and  on 
more  than  a  thousand  subsequent  cases,  comprising  the  Fondamental 
Principles  and  the  points  of  Equity  usually  occurring  in  General 
Practioe.  By  JOSIAH  W.  SMITH,  RC.L.,  Q.C.  Thirteenth 
Edition.    12mo.     1880.  12t.  ^ 

**Thereisno  djigniaiiig  the  truth ;  tho  proper  mode  to  use  this  book  is  to  lean  its  pigee 
by  heart.'*— low  Maqagim  astd  Rt9km, 

"  It  will  be  found  as  useful  to  the  praotitioner  as  to  the  stadent."— AMKett^rf/Mmel. 

EXAMINATION  GUIDES.— Articled  Clerks'  Journal  and 
Examiner.  Edited  by  EDWARD  HENSLOWE  BED- 
FORD. Monthly,  price  6d.  Subscription  payable  in  adTance,  6i. 
per  annumt  pott  free, 

Bedford's  Guide  to  the  Preliminary  Examina- 
tion for  Solicitors.— Fourth  Edition.  12ma  1871    Nti,  8c 
Bedford's  Digest  of  the  Prelinnlnary  Examina- 
tion Questions,  with  the  Answen.  Second  Edition. 

{In^prest.) 
Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—12mo.    1872.  Aetf  8«. 
Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.--Seoond  Edition.  12mo.  1875.        Net,2M.ed. 
Bedford's  Student's  Guide  to  Stephen's   New 
Commentaries  on  the  Laws  or  England.— 
Second  Edition.     Demy  8to.                                         {In  theprett.) 
"  Here  is  a  book  which  will  be  of  tho  greatest  service  to  stadenta    It  xedocee  the 
*  Gommentaries '  to  the  form  of  question  and  answer    ...    We  must  also  give 
the  author  credit,  not  only  for  his  selection  of  questions,  bat  for  his  answers  thereto. 
These  are  models  of  fulness  and  condsenoes,  and  lucky  will  bo  the  w^p^ldatft  who  oaa 
hand  in  a  paper  of  answers  bearing  a  dose  resemblance  to  thoee  in  the  work  before 
us."— Zev  Journal, 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts.   Demy  8to.    1879.  8a  6d, 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Third  Edition.    12mo.    1877.  6$. 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery Division.  12mo.  1878.  Net,  St.  6dL 
*»*  Att  standard  Law  Works  are  hept  in  Stock,  inlawed^andofkerlnndinffs. 
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EXAMINATION  QUlOES.-ConHnued 

Bedford's  Final  Examination  Digest :  contoiniiig  a 
Pigest  of  the  Final  Examination  Qaestions  in  matters  of  Law  and 
Procednre  determined  by  the  Chancery,  Queen's  Bench,  Commou 
Pleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 
on  the  Law  of  Beal  and  Personal  Property  and  the  Practice  of 

Conveyancing,  with  the  Answers.    8vo.    1879.  16«. 

"  Will  furaiah  stadenta  with  a  large  armoury  of  weapons  with  which  to  meet  the 
attacks  of  the  examiners  of  t^e  Incorporated  I^w  Society."— £ato  2%im«. 
Butlin.—Fiefc  "Articled  Clerks." 
Rubinstein  and  Ward.— na^"  Articled  Clerks." 
Sheapwood's  Student's  Guide  to  the  Bar,  the 
Solicitor's  Intermediate  and   Final  and   the 
Universities  Law  Examinations.— With  Suggestiona 
as  to  the  books  usually  read,  and  the  passages  therein  to  which 
attention  should  be  paid.    By  JOSEPH  A.  SHEARWOOD,  KA., 
Esq.,  Barrister-at-law,  Author  of  "  A  Concise  Abridgment  of  the 
Law  of  Beal  Propertr,"  &c    Demv  8vo.    1879.  5s.  6d. 

**  Any  student  of  aven^  inteldgonce  who  conflcientionsly  follows  the  path  and  obeys  the 
Instendions  given  him  by  fh»  author,  need  not  fldar  to  present  himself  as  a  candidate 
for  any  of  the  examinations  to  which  this  book  Is  Intended  as  a  guide.'*— Zaw  Journal. 

EXECUTORS.^Macask.ie's  Treatise  on  the  L,&w  of 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deceased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  MA- 
CASKIE,  of  Gray's  Inn,  Esq.,  Barrister-at-Law.  Demy  Syo.    1881. 

10s.  6(^ 
"  We  desire  specially  to  draW  the  attsntlon  of  students  of  the  Inns  of  Court  to  Mr. 
Macaskle's  Treatise,  as  containing  an  able  summary  of  the  law  of  administration,  now 
forming  ono  of  the  subjects  set  for  the  general  examination  for  call  to  Uxe  bar." 

"  Students  may  read  the  book  with  advantage  as  an  introduction  to  'Williams.'  and 
by  proctitionerH  not  possessing  the  larger  work  it  will  undoubtedly  be  found 
usenil." — Law  JourmU^  March  6,  1881. 

Williams*  La-w  of  Executors  and  Adminis- 
trators.—fly  the  Rt.  Hon.  Sir  EDWARD  VAUGHAN 
WtLLlAMS^  late  one  of  the  Jndges  of  Her  Majes^s  Covrt  of 
Common  Fleas.  Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  aDd  ROLAND  VAUGHAN  WILLIAMS,  Esqra., 
Barristers-at-Law.    2  vols.     Royal  8to.    1879.  82. 16«. 

"  A  treatise  wUch  occupies  a  \mique  position  and  which  is  recognised  by  the 

Bench  and  the  profession  as  having  paramount  authority  in  the  domain  of  law  with 

which  it  deids.  — Zaw  JoumaL 

EXECUTORY  DEVISES.— Fearne.—Fu2s  <<Contfaigent  Remainders.** 

FACTORY  ACTS.— Notcutt's  LiByv  relating  to  Factories 
and  AAT'orkshops,  -with  Introduction  and  Ex- 
planatory Notes.  Second  Edition.  Comprising  the  Factory 
and  Workshop  Act,  1878,  and  the  Orders  of  the  Secretary  of  State 
madetherennder.  By  GEO.  J ARVIS  NOTCXJTT,  Solicitor,  formerly 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  12mo.  1879.  95. 
"The  task  of  eluddatinfl^  the  provisions  of  the  statute  is  done  In  a  manner  fheX 

leaves  nothing  to  be  desireoL" — Btrmingham  Daily  OoMeite, 

FARW,  LAW  OF.— Addison  ;  Cooke.— Fids  "Agricultural  Law." 

Dixon's  La^^  of  the  Farm.— A  Digest  of  Cases  comiected 

with  the  Law  of  the  Farm,  and  including  the  Agricultural  Customs  of 

England  and  Wales.  Fourth  Edition.  (Including  the ''Ground  Game 

Act,  1880.")    By  HENRY  PERKINS,  Esq.,  Barrister-at-Law  and 

Midland  Circuit.    Demy  8yo.    1879.  IL  6«. 

**  It  is  impossible  not  to  be  struck  with  the  eztraordinary  rssesroh  that  mnst  liave  been 

used  in  the  compilation  of  such  a  book  as  this.">-^w  Journal. 

FINAL  EXAMINATION  DIQEST.-Bedford.—  Fuie ''Examination 

Guidee." 

*J*  All  standard  Law  WorJcM  art  kept  in  Stock,  in  law  calf  and  other  hindingi. 
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FOREIGN  JUDGMENTS.— Plggott's  Foreign  Judgments, 
theireffectinthe  English  Courts.  The  English 
Doctrine,  Defences,  Judgments  in  Kem. 
Status— By  F.  T.  PIGOOTT,  M.A.,  LL.M^  of  the  Mddle 
Temple,  E«i.,  Burister-Bt-Law.    Royal  Svo.    1879.  15<. 

*'  A  nseAil  and  weU-timed  Tolamo."— J^ow  li0ga»bu. 

"  Ur.  Piggott  writes  under  itrong  ooaTiotion,  bat  he  it  always  careAil  to  rest  his 
argmneate  oa  authority,  and  thereliy  adds  ooosiderably  to  the  valne  of  his  haiidj  Tolaaie.' 
Lam  Magatine  and  Rartem,  Norembor,  1B79. 

Part  II.— The  Effect  of  an  English  Judgment 
Abroad.    Service  on  Absent  Defendants.  Boyal 

8vo.     1881.  12m. 

"Mr.  PlKKptt,  in  his  present  volume,  brings  together  a  mass  of  details  which  it 
wuuld  be  dimcult  to  find  olsewhore  in  our  lo^  literature  stated  in  so  oondse  and 
accurate  a  form." — Law  Maga^iiUj  May,  1981. 

FORMS.— Archibald.— 7fd«  "Judges*  Chunben  Practioe." 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  oontaining  the  Stututes,  Rales  and  Proctioe 
relatJDg  thereto.  Eleventh  EditioEu  By  THO&  WILLES 
OHITTT,  Esq.,  Banister-at-Law.    Demy  8vo.     1879.  IZ.  18«. 

DanielTs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  ; 
with  Diflsertatioiis  and  Notes,  forming  a  complete  guide  to  the 
Practice  of  the  Chancery  Division  of  &e  High  Coart  and  of  the 
Courts  of  AppeaL  Being  the  lliird  Edition  of  "  Darnell's  Chancery 
Forms."  By  WILLIAM  HENRY  UPJOHN,  Ei«q.,  Student  and 
Holt  Scholar  of  Gray's  Inn,  &c.,  &c.    Demy  8vo.  1879.  2L  2$. 

"  Mr.  Upfohn  has  restored  the  volaioe  of  Chancery  Forms  to  the  place  it  held  befom 

the  recent  changes,  as  a  tnut worthy  and  eomplcte  oolleotion  of  preoedents."— SoftcKorf* 

**  We  have  had  this  work  in  praotteal  use  for  some  weeks,  sad  so  oareAiI  Is  the  noting 
np  of  the  authorities,  so  dearly  and  oondsely  ars  the  notes  expressed,  that  wa  have  fonnd 
it  of  as  mndi  value  as  the  ordmary  text  books  on  the  Judicatore  Aots.  It  will  be  as  ose- 
M  a  work  to  praotitloners  at  Westmlnstar  as  it  will  be  to  those  in  Unoobi  s  Inn.**— Xow 


FRENCH  COMMERCIAL  LAW.-Goi rand.- Fids  **CommercialLaw.'' 

HIQHWAYS.-Baker's  Law  of  Highways  in  England 

and  Wales,  Indudiog  Bridges  and  Locomotives.    Comprising 

»  Buodnct  code  of   the  several  provisions  under  each   head,  the 

statutes  at  lensrth  in  an  Appendix;  with  Notes  of  Cases,  Forms, 

and  copious  Index.    By  THOMAS  BAEJIR,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law.    Boyal  12mo.    1880.  15s. 

"This  is  aistinctly  a  well-planned  book,  and  cannot  fail  to  be  useful,  not  only  to 

lawyers,  but  to  those  who  may  be  locally  engaged  in  the  management  of  highways.  **— 

iaw  JaumcU. 

"  The  general  plan  of  Mr.  Baker's  book  is  good.  He  groups  together  condensed 
statements  of  the  effect  of  the  provisions  of  the  different  Hignway  Acts  relating  to 
the  same  matter,  givinR  ^  all  cases  references  to  the  sections,  which  are  printed  hi 
full  in  tlie  appendix.  To  each  condensed  section,  or  group  of  sections,  ho  appends  a 
note,  stating  concisely  the  effect  of  the  decisions." — SoUdtorf  Journal, 

Chambers*  Law  relating  to  Highways  and 
Bridges,  being  the  Statutes  in  full  and  brief  Notes  of  700 
Leading  Cases;  t<^ther  with  the  Lighting  Act,  1883.  By  GEO. 
F.  CHAMBERS,  Esq.,  Barrister-at-Lawi    Imperial  8vo.  1878.    18«. 

Shelford's   Law  of  Highways,  including  the  General 

Highway  Aots  for  England  and  Wales,  and  other  Statutes,  with 

copious  Notes  and  Forms.    Third  Edition.    With  Supplement  by  C. 

MANLEY  SMITH,  Esq.    12mo.    1866.  16«. 

•  *  AU  itandard  Law  Woi'kt  are  kept  in  Stock,  in  law  etUfanif  other  bindingt. 


119.  CHANCERY  LANE,  LONDON,  W.C.  17 


INCLOSURES.^ Fu26  *<  Commons." 

INJUNCTIONS.— Seton.—Fi(i«  "Equity/* 

INSURANCE.— Arnould  on  the  Law^  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MACLACHLAN,  Esq., 
Barrister^t-Law.    2  vols.    Royal  8vo.    1877.  32. 

"  Am  a  text  book,  *  Arnoold  *  is  now  all  the  practitioner  can  want,  and  we  congratulate 

the  editor  upon  the  skill  with  whieh  he  has  incorporated  the  new  decidons.**— JLw  Timet. 

Hopkins'    Manual    of  Marine   Insurance.— 8yo. 

1867.  IBs. 

Lowndes  on  the  Law  of  Marine  Insurance.— 

A  Practical  Treatise.    By  RICHARD  LOWNDES.     Author  of 

"  The  Law  of  General  Average,"  &c.     Demy  8vo.     1881.      10s.  6d. 

"  It  is  raroly,  indeed,  that  we  have  been  able  to  express  aach  unqualifKxl  a])pruvul 

of  a  new  legal  work,"— 5oitc«tar«'  Joxmrnalt  February  12th,  1881. 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national Law. — Delivered  in  the  Middle  Temple  Hall  to  the 
Students  of  the  Imis  of  Court,  by  SHELDON  AMOS,  M.A.,  Pro- 
fessor of  Jurisprudence  (includ£[ig  International  Law)  to  the  Inns 
of  Court,  &c.     Royal  8yo.    1874.  10«.  6d 

Calvo's  Le  Droit  International  Theorique  et 
Pratique  Precede  d'un  Expose  Historique 
des  Progres  de  la  Science  du  Droit  des  Gens. 
Troisi^me  Edition.  Par  M.  CHARLES  CALYO.  In  three  volumes. 
Royal  8vo.    1880.  Net,  21.  5», 

Dicey.— Fide  "DomidL" 

Kent's    International    La>^.  —  Kent's  Commentary  on 

International  Law.     Edited  by  J.  T.  ABDY,  LL.D.,  Jud^  of 

County  Courts.    Second  Edition.    Revised  and  brought  down  to 

tiie  present  time.     Crown  8vo.    1878.  10«.  6(2. 

*'  Altogether  Dr.  Abdy  has  performed  his  task  in  a  maimer  worthy  of  his  repatatloii. 

His  book  will  be  useful  uot  only  to  Lawyers  and  Law  Students,  for  whom  it  was  primarily 

iotended,  imt  slso  for  laymen.*— SolMtort'jMinMl. 

Levi's  International  Commercial  Law.— Being  the 
Principles  of  Mercantile  Law  of  the  following  and  other  Countries 
— ^viz.  :  England,  Ireland,  Scotland,  British  India,  British  Colonies, 
Austria,  BfSgfxaxif  Brazil,  Buenos  Avres,  Denmark,  France,  Gtormany, 
Greece,  Hans  Towns,  Italy,  NetherlandB,  Norway,  Portugal,  Prussia, 
Russia,  Spain,  Sweden,  Switzerland,  United  States,  and  Wttrtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.a,  Barzister-at-Law,  &c. 

Second  Edition.     2  vols.     Royal  8vo.     1868.  11,  15s. 

Vattel's  Law  of  Nations.— By  JOSEPH  CHITTY,  Esq. 

Royal  8vo.    1884.  12.  U. 

Wheaton's    Elements   of  International    Law; 

Second  ^lish  Edition.     Edited    with  Notee  and  Appendix  of 

Statutes  and  Treaties,  bringing  the  work  down  te  the  present  time. 

By  A.  C.  BOYD,  Esq.,  LL.B.,  J.P.,  Bazrister-at-Law.      Author  of 

*'  The  Merchant  Shipping  Laws."    Demv  8vo.  1880.  11. 10«. 

**Mr.  Boyd,  the  latest  editor,  hat  added  many  naefm  notes ;  he  has  inserted  in  the 

Appendix  pnblio  documents  of  permanent  value,  and  there  is  the  prospect  that,  as  edited 

by  Mr.  Boyd,  Mr.  Wheaton's  volume  will  enter  on  a  new  lease  of  Ufe.*'— 3%«  Timu, 

*'  Both  the  plan  and  execution  of  the  work  befbre  us  desei ves  oommendation.    . 

The  text  of  wheaton  is  presented  without  alteration,  and  Mr.  Dsoa's  numbering  of  the 

sections  is  preserved.    Mr.  Boyd's  notes,  which  are  numerous,  original,  and  cwions,  are 

conveniently  interspersed  throughout  the  text ;  but  they  are  in  a  distinct  type,  and 

therefore  the  reader  slways  knows  whether  he  is  reading  Wheaton  or  Boyd.     The 

Index,  which  could  not  have  been  oompiled  without  muoh  thought  and  labour  makes  the 

bookhsndy  for  refBrenoe."— Xme  JowmaU 

"  Students  who  require  a  knowledge  of  Wheaton's  text  will  find  Mr.  Boyd's  volume 
very  convenient "—Xsw  Magatint. 

JOINT  OWNERSHIP.-Foster.— 7{(2e  <*  Real  Estote.*' 

*«*  AU  ttandard  ham  Wark^  are  hepi  tti  Stack,  in  law  calf  tmd  other  bindingi. 
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JOINT  STOCKS.— Palmer.-^Fiete  *< Conrejuiciug "  »Dd  "Company 
Law." 
Thring's  (Sir  H.)  Joint  Stock  Companies'  La-wv.^ 
The  Law  and  Piaotice  of  Joint  Stock  and  other  CompanieB,  indading 
the  Companies  Acta,  1862  to  1880,  with  Notee,  Orders,  and  Bales  in 
Chancery,  a  Collection  of  Precedents  of  Memoranda  and  Articles  of 
Association,  and  all  the  other  Forms  required  m  Making,  Administer- 
ing, and  Winding-np  a  Company ;  also  the  Partnership  Law  Amend- 
ment Act,  The  Lue  Assorance  Companies  Acts,  and  other  Acta 
relating  to  Companies.  By  Sis  HENRY  THBIN6,  K.C.B.,  The 
Parliamentaiy  CoonseL  Fenrth  Edition.  By  G.  A.  B.  FITZ- 
GERALD, £Bq.,  M.A.,  BanisteMbt-Law,  and  late  Fellow  of  St. 
John's  College,  Oxford.    Demy  8yo.    1880.  IL  5«. 

**Thia,  as  the  work  of  the  originsl  dnrngtatsaiaii  of  the  Oompanies*  Act  of  186S,  and 

woU-koown  PtfliainentMnr  conniJ,  Sir  Henry  Thrinff  to  nsturaUj  the  highest  aathoritj 

on  the  sabject**— nw  TbMM. 
**  Ono  of  its  most  Taluable  features  la  Its  oollection  of  preoedenta  of  Memoranda  and 

Artidoa  of  AsKwiation,  which  has,  in  this  Bdition.  been  largely  incroaaad  and  im- 

inrovod."-'£aie  Journal,  Oetobtr  80,  1880. 

Jordan's  Joint  Stoclc  Companies.— A  Handy  Book  of 
Practical  Instmotions  for  thi?  Fonnation  and  Management  of  Joint 
Stock  Companies.    Sixth  Edition.     12mo.     1878.  NH,  2s.  6<2. 

JUDGES'  CHAMBERS  PRACTICE.— Archibald's  Forms  of 
Sumnnonses  and  Orders,  with  Notes  for  use  at  Judges' 
Chambers  and  in  the  District  Begistries.  By  W.  F.  A.  ABCHI- 
BALD,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.    Boyal  12mo. 

1879.  12«.  6<f. 
"  The  work  la  done  most  thoroughly  and  yet  oondaely.    The  praotitioner  will  find 

plain  directions  how  to  proceed  ui  all  the  nuittera  connected  with  a  common  law 
action.  Interpleader,  attachment  <rf  debts,  ffMnufemit,  injunction — ^indeed,  the  whole 
juriadiotion  of  the  common  law  dlvisloiia,  in  the  district  registries,  and  at  Judges' 
chambers." — Law  flma. 

"  ▲  clear  and  well-digested  tadt  sneesi,  which  wHI  no  doubt  be  widely  need  by  the 
profession."— Zrow  ifivosiiM. 

JUDQIVIENT8«— Piggott.— Ficb  **Fordgn  Judgments." 

Walker's   Practice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    With  Forms.    By  H.  H. 

WALKBK,  Esq.,  of  the  Judgment  Department,  Exchequer  Division. 

Crown  8yo.    1879.  4s.  M, 

"The  book  undoubtedly  meets  a  want,  and  furnishes  informatioD  STatlable  for  almost 

eTSiy  branch  of  practice.** 

"  we  think  that  solidton  and  their  derks  wUl  find  it  extremely  useful."— low  JmtrmL 

JUDICATURE  ACTS.—Ilbert's  Supreme  Court  of  Judi- 
cature (Officers)  Act,  1879 ;  with  the  Bnlee  of  Court  and 
Forms,  December,  1879,  and  April,  1880.  With  Notes.  By 
COUKTENAY  P.  ILBERT,  Esq.,  Barrister-at-Law.  Royal  12mo. 

1880.  {In  limp  UcUher^  9t,  6d,)  6s. 

*«*  A  LABOE  PAPSB  EDITION  (for  marginal  notes).    Koyal  8vo.  8f. 

The  above  forma  a  Su/ppUment  to  "  Witmm^e  Judicature  AeU.** 

Morgan.— Fide  "Chaneery.'' 

Stephen's  Judicature  Acts  1873, 1874,  and  1875, 
consolidated.  With  Notes  and  an  Index.  Bj  Sir  JAMES 
FITZJAMES  STEPHEN,  one  of  Her  Majesty's  Judges.  12mo. 
1875.  U,  6d. 

S^w^ain's  Complete  Index  to  the  Rules  of  the 
Supreme  Court,  April,  1880,  aad  to  the  Fonns  (nmfonn 
with  the  Official  Rules  and  Forms).     By  EDWARD  SWAIN. 

Imperial  8ya    1880.  Net,  1m, 

"An  almost  indlspenaablo  addition  to  the  recently  issued  roles.*'— SM«<ifor« 
Joutnal,  May  1, 1880. 

*«*  AU  tlUmdoird  Lam  Warka  ore  kept  in  Stock,  in  law  calf  and  other  bindinfft. 


n 


110,  CHANCERY  LANE,  LONDON,  W.C.  19 


JUDICATURE  KOTS-C<mtkiued, 

>A^ilson's  Supreme  Court  of  Judicature  Acts 
Appellate  Jurisdiction  Act,  1876,  Rules  of 
Court  and  Forms.  With  other  Acts,  Orders,  Roles  and 
Regulations  relating  to  the  Supreme  Conrt  of  Justice.  With 
Practical  Notes  and  a  Copions  Lidez,  forming  a  Complmh  Guidb 
TO  THX  Niw  PRAcnoK.  Seoond  Edition.  By  ARTHUR  WIL- 
SON, of  the  Inner  Temple,  Barrister-at-Law.  (Assisted  by 
HARRT  GREENWOOD,  of  Linoohi's  Inn,  Barrister-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls  Chambers.) 
Royal  12mo.    1878.    (pp,  726.)  18«. 

{In  limp  leather  for  the  pocket,  22«.  6c2.) 
*4^*  A  LABGB  FAFBB  "Edttiov  ov  THi  ABOYB  (for  maigmal  notes).  Royal  8vo. 
1878.  (In  Imp  leather  or  calf,  80«.)  1^.  5<. 

'*  As  regards  Mr.  Wilson's  notes,  we  can  only  nj  that  thej  sre  indlspannble  to  the 
proper  nndersUuiding  of  the  neir  system  of  procedure.    Thef  treat  the  principles  npon 
whioh  the  alterations  are  based  with  a  clearness  and  breadth  of  Tlew  which  have  ncTer 
been  equalled  or  erea  approached  by  any  other  commentator."— «8oUetfor/  JommeU, 
**  Mr.  Wilson  lias  bestowed  upon  this  edition  an  amount  of  Industry  sad  care  which 

the  Bench  and  the  Profession  wiU,  we  are  sure,  gratefully  acknowledge. A 

c<nsplcaoas  and  important  feature  in  this  second  edition  is  a  table  m  cases  prepared  by 
Mr.  ISddle,  in  wliich  not  onlf  are  cases  given  with  refersnoes  to  two  or  three  reports,  but 

ereiy  place  in  which  the  oases  are  reported. Wilson's  <  Judicature  Acts  ' 

is  now  the  latest,  and  we  think  It  is  the  meet  convenient  of  the  works  of  the  same  elass. 
The  practitioner  will  And  that  it  sapplles  all  Us  wants.**— law  Timet, 

JURISPRUDENCE.— Philllmore's  (J.  G.)  Jurisprudence.— 
An  Inaognral  Leotmre  on  Jurisprudence,  and  a  Lisctore  on  Canon 
Law,  delivered  at  the  Hall  of  the  Inner  Temple,  HiLvyTerm,  1851. 
By  J.  6.  PHILLIMOEE,  Esq.,  Q.C.   8vo.    1861.    Sewed.    8t.M. 

Piggott.— Ftdtf  "Foreign  Judgments." 

JUSTINIAN,  INSTITUTES  OF.-Cumln.— Fids  "Oiva  Law." 

Ruegg's  Student's  "  Auxillum"  to  the  Institutes 

of  Justinian. — ^Being  a  complete  ^opsis  thereof  in  the  form 

of  Question  and  Answer.    By  ALFRED  HENKY  BUEGG,  of  the 

Middle  Temple,  Barrister-at-Law.    Post  8vo.    1879.  6t. 

'*The  stndent  will  be  graatly  assisted  in  clearing  and  arrangiiiff  his  knowledoe  by  a 

work  of  this  kind."— ^<N9/otirfki<.  ^^      ' 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Ofllcer.—Bdited  under  the  Superintendence 
of  JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.  The  Thirtieth  Edition. 
VoL  L,  containing  "Abatement"  to  '*  Dwellings  for  Artisans."  YoL 
IL,  "Easter  Offering"  to  "Hundred."  VoL  HI,  "Indictment" 
to  "Promissory  Notes."  VoL  IV.,  "Poor."  VoL  V.,  "Quo 
Warranto"  to  "Wreck."  Five  large  vols.  8to.  1869.  (PubUehed 
at  71.  7*.)  Net,  21. 28. 

Paley.— Fife  "Convictions.** 

Stone's  Practice  for  Justices  of  the  Peace,  Justioes 
Clerks  and  Solicitors  at  Petty  and  Spedal  Sessioni.  With  Forms* 
Eighth  Edition.    Demy  8vo.    1877.  U  iQs, 

Wigram's  The  Justices'  Note  Book.— ^y  W.  KNOX 
WIGBAM,  Esq.,  Bairister-at-Law,  J.P.  Biiddlesex.  Seoond  Edi- 
tion.  With  a  copious  Index.  {Corrected  and  Jteviaed  to  Decemher, 
1880.)    Boyal  12mo.    1881.  12t.  6d 

**  We  have  nothing  but  praJae  for  the  book,  whldi  is  a  Jsstloes'  rojal  road  to  kaowlodiie. 
and  ought  to  lead  them  to  a  more  acoonte  scqmdBtanoo  with  their  duties  than  mi^y  or 
them  hare  hitherto  uossespod.**— gpMctt»rt'  /oumaL 

«  This  Is  altogettier  a  capital  book.  Mr.  Wlgram  Is  a  good  lawyer  and  a  good 
justioeir  lawyer.  ^Zaw  J^ntrntU. 

*'  We  can  tnoroughly  recommend  the  volume  to  magistrBteB.'''-£«Hi  fkeu, 

%•  AU  ttondaird  Law  Worke  are  kept  in  Stodb^in  leno  calf  andolA&Hndinffi, 
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LAND  TAX.— Bourdin*S  Land  Tax.— An  Ezpontion  of  the 
Land  Tax  ;  its  Anemment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Redemption  Acts.  By  MARK  A.  BOUR- 
DIN  (late  Refristrar  of  Land  Tax).    Second  Edition.     1870.        4m. 

LANDLORD  AND  TENANT.— Woodfairs  Law  of  Landlord 
and  Tenant.— With  a  full  Collection  of  Precedents  and 
Porms  of  Prooednre.  Containing  also  an  AbBtmct  of  Leadinii:  Pro- 
pofittions,  and  Tables  of  certain  Customs  of  the  Conntiy.  TwelfUi 
Edition.  In  which  the  Precedents  of  Leases  have  been  revised  and 
enlarged,  with  the  assistance  of  L.  G.  G.  Bobbins,  Esq.  By  J.  M. 
LELY,  Esq.,  Banister-at-Law,  Editor  of  "  Chitty's  Statutes,"  Ac, 
Jbc.    RoyalSvo.    1881.  ILlSs. 

*'  TtaV  editor  has  ezpeaded  eUbonte  industry  and  fTitemstio  mbOity  in  making  the 

work  as  perfect  as  pooilble."— fiMi«<(or»*  JimmaL 

LANDS  CLAUSES  ACTS— Jepson's    Lands  Clauses  Con- 
solidation Acts;  with  Decisions,  Forms,  &  Table  of  Costa.  By 
ARTHUR  JEPSON,Esq.,  Barrister-at-Law.  Demy  Sva  1880. 18<. 
*'  The  work  concludes  with  a  number  of  forms  and  a  remarkaUy  good  index." — 

Law  TImei. 
**  As  far  as  we  have  been  able  to  discover,  all  the  decisions  have  been  stated,  and 

the  effect  of  them  correctlv  given." — Law  Journal. 
"  We  have  not  observea  any  omissions  of  cases  of  importance,  and  the  t)uiport 

of  the  dedsions  we  have  examined  is  fairly  well  stated.    The  costs  under  the  Acts 

are  given,  and  the  book  contains  a  largo  number  of  forms,  which  will  be  foiusd 

useful."— AyJieilorj'  Journal,  October  nrd^  1880. 
**  Cannot  fail  to  prove  of  great  utility  to  the  practitioner."— £av  Afa^oAte,  Xot.  1H80. 

LAW,  GUIDE  TO.— A  Guide  to  the    Lavsr:   for  General  Use. 
By  a  Barrister.  Twenty-third  Edition.  Crown  8vo.  1880.  Net,  St.  6d. 
"  Within  a  marvellously  small  oomnass  the  author  has  condensed  the  main  provi- 
sions of  the  law  of  England,  applicable  to  almost  every  transaction,  matter,  or  thing 

inddental  to  the  relations  between  one  individual  and  another." 

LAW  LIST.— Law  List  (The).— Comprising  the  Jndges  and  Officers 
the  different  Conrts  of  JnstSoe,  Counsel,  Special  Pleaders, 
Dn^Etsmen,  Conveyancers,  Solicitors,  Notaries,  oc.,  in  Knrfand 
and  Wales ;  the  Cizcnits,  Judges,  Treasurers,  Begistrars,  and  High 
Bailiffs  of  the  County  Courts  ;  MetropoUtan  and  Stipendiary 
Magistrates,  Law  and  Public  Officers  in  £ngland  and  the  Colonies, 
Foreign  Lawyers  wi^  their  English  Agents,  Sheriffs,  Under-sheriffs, 
and  their  Deputies,  Clerks  of  the  Peace,  Town  derks,  C<»oners,  kc, 
&c.,  and  Commissioners  for  taking  Oi^hs,  Conveyancers  Practising 
in  England  under  Certificates  obtained  in  Scouand.  So  far  as 
relates  to  Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitors, 
Proctors  and  Notaries.  Compiled  by  WILLIAM  HENBT 
COUSINS,  of  the  Inland  Bevenue  Office,  Somerset  House, 
Be^dstrar  of  Stamped  Certificates,  and  of  Joint  Stock  Companies, 
and  Published  by  the  Authority  of  the  Commissioners  of  Inland 
Kevenue.    1881.  {Net  cmA,  9s.)     10a  6d. 

LAW  REPORTS.^A  large  Stock  of  second-hand  Reports.  Prices 
on  application. 

LAWYER'S  COMPANION.— Fttfe  "Diary." 

LEADING  CASES.— Haynes'  Student's  Leading  Cases. 
Being  some  of  the  Principal  Decisions  of  the  Courts  in  Constitutional 
Law,  Common  Law,  Conveyancing  and  Equity,  Probate,  Divorce, 
Bankruptcy,  and  Criminal  Law.  with  Notes  for  the  use  of  Students. 
By  JOHN  F.  HAYNES,  LL.D.,  Author  of  "The  Practice  of  the 
Chancery  Division  of  the  High  Court  of  Justice,"  "The  Student*s 
Statutes,'*  &C.    Demy  8vo.    1878.  lOi. 

"  We  consider  Mr.  Haynes'  book  to  be  one  of  a  very  praiseworthy  dass ;  and  we  msy 

say  also  that  its  editor  appears  to  be  a  oompetent  man.    He  can  expnu  himself  wltia 

deamoss,  proclsion,  and  {ersttie88.''-H89ttottor<'  JotimaL 
'*  Will  prove  of  great  nVOity,  not  onlj  to  Students,  bat  Praotltkmsn.    The  Notes  sie 

dear,  pointed  and  conoiss."— £aw  limm. 
*'  we  tbink  that  this  hook  wiU  supply  a  want      ....    the  book  is  dngnlarly  veil 

arranged  for  referenoe/'^Xow  Jovmal. 

%*  AU  tiandard  Law  Workiore  kqatinSUHAjinhwcalfandcihirlnindmgi 
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LEADING  CASES -am4tmi«d, 

Shirley's  Leading  Cases  made  Easy.  A  Selection 
of  LeuUng  Caaes  in  the  Common  Law.  By  W.  SHIRLEY  SHIR- 
LET,  M.A.,  Esq.,  BanJster-at-Law,  North-Eastem  Circoit.  Demy 
8to.    1880.  14«. 

" The  Boloction  U  vory  large,  though  all  are  diathictly  'leading  cases/  and  tbe  notes 
arc  by  no  moan8  the  least  meritorious  port  of  the  work." — Lata  Journal. 

*'  Mr.-  Shirley  writes  well  and  clearly,  and  evidently  understuids,  what  ho  is  writing 
about/'— X<NO  Tinut. 

LEGACY  DUTIES.- Ficie  "Taxes  on  Sacceasion." 

LEXICON.— 7i(2e  "  Dictionary."  '   . 

LIBEL  AND  SLANDER.-Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Lioel  and  Slander,  with  the  Eyidenoe,  Ih^)- 
cedure  and  Practice,  both  in  Civil  and  Criminal  Cases,  with 
Precedents  of  Pleadings.  By  W.  BLAKE  ODGERS,M.A,  LL.D., 
Barrister-at'Law,  of  the  Western  Circuit.    Demy  8vo.     1881.     24«. 

"  We  have  rarely  examined  a  work  whieh  shows  bo  mneh  industry. 
...  So  good  is  the  hook,  which  in  Its  topical  arrangement  is  yastly 
superior  to  the  general  ran  of  law  hooks,  that  criticism  of  it  is  a  compli- 
ment rather  than  the  reyerse." — Laio  Journal. 

LIBRARIES  AND  MUSEUMS^Chambers'  Digest  of  the 
La'w  relating  to  Public  Libraries  and 
Museums  and  Literary  and  Sciesitiftc  Insti- 
tutions generally.  Second  Edition.  By  6.  F.  CHAM- 
BERS, of  the  Inner  Temple,  Barrister-at-Law.  Imperial  8vo. 
1879.  8«.  6d. 

LICENSING.— Lely  and  Foulkes'  Licensing  Acts, 
1828,  1869  1872,  and  1874;  Containing  the  Law  of  the 
Sale  of  Liquors  by  Retail  and  the  Management  of  Licensed  Houses ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.  Second  Edition.  By  J.  M.  LELY  and  W.  D.  I. 
FOULKES,  Esqnu,  Barristers-at-Law.  Royal  12mo.  1874.  8i. 
*'  Tbe  notes  are  Moosible  and  to  the  point,  and  give  eviduioe  both  of  care  and  know- 
ledge of  the  saldect"— fiM(e«<r«'  JinarnaL 

LIFE  ASSURANCE.— Scratchley's  Decisions  in  Life  As- 
surance Law,  collated  alphabetically  aooording  to  tlie  point 
involved ;  with  the  Statutes.  Revised  Edition.  By  ARTHUR 
SCRATCHLEY,  MA.,  Barrister-at-Law.    Demy  8vo.    1878.    5«. 

LUNACY.— Elmer's  Practice  in  Lunacy.— The  Practice  in 
Lunacy  under  Commissions  and  Inquisitions,  with  Notes  of  Cases 
and  Recent  Dedsioxis,  the  Statutes  and  General  Orders,  Forms  and 
CoAts  of  Proceedings  in  Lunacy,  an  Index  and  Schedule  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.     8vo.    1877.  21«. 

MAGISTERIAL  LAW.— Burn.— Ft<ie  "  Justice  of  the  Peace." 

Leeming  &Cross.—Pritchard.—F«te  "Quarter  Sessions. 
W  i g  ram . —  Vide  "  Justice  of  the  Peace." 

MARITIME COLLISION.-Lowndes.— Marsden.— Fuitf  <<Col- 
lision." 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdiction,  Process,Practice,  and  Mode  of  Plead- 
ing in  Ordinary  Actions  in  the  Major's  Court,  London  (commonly  called 
the  "Lord  Mayor's  Court").  Founded  on  Brandon.  By  GEORGE 
CANDY,  Esq.,  Barrister-at-Law.    Demy  8vo.     1879.  14«. 

"  like  *  ordiuai  y  *  practice  of  tLe  Ck>uit  is  daidt  with  in  its  uataral  order,  and  iM 

simply  and  dearly  stated."— Xat0  Joitmal. 

*  *  All  ttandcurd  Law  W(n'h  art  kept  in  Stocky  in  law  odlfamd<4herlHndinff9t 
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MERCANTILE  LAW.— Boyd.— Ftdc"  Shipping." 
Russell.— Ficte  "Agency." 

Smith's  Compendium  of  Mercantile  La^^r.— Ninth 

Edition.    By  G.  M.  DOWDESWELL,  of  tho  Inner  Temple,  Esq., 

one  of  Her  Majesty's  OonnfleL    Boval  Svo.    1877.  l£.  18t. 

*'  We  oAn  nfely  aay  that,  to  tbe  praotiauig  BoUeitor,  few  books  vill  ba  fsojid  lOflre 

uefnl  tium  the  ninth  edition  of  <  Smith's  MercwitUe  Lsw.' '— £aie  Magatimt. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  La  w.— With  Notes.  By  O.  D.  TUXKDB, 
Esq..  Barrister-at-Law.  Second  Edition.  Boyal  8vo.  1868.   IL  18s. 

METROPOLIS  BUILDING  ACTS.-VVroolrych's  Metropolis 
Building  Acts,  with  Notes,  Ezplaoatoiy  of  the  Seotions  and 
of  the  Arohitectaral  Terms  contained  therein.  Second  Edition.  By 
NOEL  H.  PATEBSON,  Barrister-at-Law.    12mo.    1877.      8s.  6<l 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland; 
with  a  Summary  of  the  Laws  of  Foreign  States,  tc  Second 
Edition  Enlarged.  By  ARUNDEL  BOGEBS,  Esq.,  Judge  of 
County  Courts.     8vo.     1876.  11  lis.  6d. 

<  The  Tolnme  will  proTe  InralaAble  as  a  work  of  legal  refereoee."— TK«  Mining  J^/umoL 

MONEY  SECURITIES.— Cavanagii's  Law  of  Money  Secu- 
rities.— In  Three  Books.  I.  Personal  Securities.  II.  Securities 
on  Property.  III.  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  CHRISTOPHER  CAVANAGH,  B.A.  LL3.  (Lend.),  of  the 
Middle  Temple,  Esq.,  Banister-at-Law.  In  1  vol.  Demy  8vo. 
1879.  21s 

'*  An  admirable  eynopais  of  the  wholo  law  and  praoUoe  with  regard  to  secarities 

of  every  sort We  deairo  to  acoonl  it  all  praise  for  its  oomplettoeas 

and  general  accuracy ;  we  can  honestly  say  ttiere  ia  not  a  slovenly  sentence  from 
beginning  to  end  of  it,  or  a  slzigle  case  omitted  which  has  any  material  bearing  on 
the  subiect."— Arfurdav  Beviev. 

'*  We  know  of  uo  work  which  embraces  so  much  that  is  of  every-dsy  laiportanoe,  nor 
do  we  know  of  any  author  who  shows  more  ftoniliarity  with  bis  subject  The  book  is 
one  which  we  shall  certainly  keep  near  at  baod,  and  we  betteve  tJut  it  will  prove  a 
decided  aoquMtloo  to  tne  practitioner."— Xote  Tmus, 

"  Hie  author  has  the  gift  of  a  pleasant  style ;  there  are  abundant  and  correct 
reierences  to  decisions  of  a  recent  date.  An  appendix,  in  which  is  embodied  the 
full  text  of  several  important  statutes,  adds  to  the  utility  of  the  work  as  a  book  of 
reference ;  and  there  is  a  good  index."— ^SoUctAnY'  JommaL. 

MORTGAGE.— Coote's  Treatise  on  the  La-w  ofMort- 
gage.— Fourth  Edition.  Thoroughly  revised.  By  WILLIAM 
WYLLYS  MACKESON,  £sq.»  one  of  Her  Majesty's  Counsel 
In  1  Vol.  (1486  pp.)    Boyal  8vo.    1880.  2^  2s. 

!fi"  There  can  be  no  doubt  that  i^e  work  is  most  oomprehensive  in  its  scope  and  ex- 
haustive in  its  treatment,  and  that  it  affords  to  the  practitioner  a  mine  of  valuable 
and  trustworthy  informaUon  conveniently  arranged  and  clearly  expressed.  "—JCaw 
MagtmnCt  Hay,  1881. 

**  The  book  will  be  found  a  very  valuable  addition  to  the  practitioner's  library.    . 

.  .  .  Mr.  Mackeson  may  bo  congratulated  on  the  success  wil^  whidi  he  has  con- 
verted an  old  and  rather  long-windea  text-book  into  a  complete,  terse,  and  practical 
treatise  for  the  modem  lawyer." — SMieUot'^  Journal  January  1, 1881. 

'  Mr.  Mackeson's  manner  is  clear  and  practical,  and  in  many  cases  he  supplies  useful 
summaries  bv  way  of  recapitulation  .  .  .  The  new  edition  of  '  Coote  on  Mortgages  * 
will  be  found  a  valuable  addition  to  the  library  of  every  practising  lawyer."— law 
Journal^  January  22, 1881. 

NAVY.— Thring's  Criminal  La^v  of  the  Navy,  with  an 
Introduotory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Bules  of  Eyidence,  and  an  Appendix  comprisinff  the  Naval 
Disdpline  Act  and  Practical  Forms.  Second  Edition.  By 
THEODOBE  THRING,  of  the  Middle  Temple,  Barrister-at-Law, 
late  Commissioner  of  Bankruptcy  at  Liverpool,  and  C.  E.  GIFFORD, 
Assistant-Paymaster,  Royal  Navy.    12mo.    1877.  12s.  6c2. 

**  In  tile  new  edition,  the  procedure,  naval  regulations,  forms,  and  all  matters  con- 

oeeted  with  the  practical  administration  of  the  law  have  been  dassilled  and  arrsoged  by 

Mr.  Glfford,  so  that  the  work  is  in  every  wsy  nieftal,  oomplate,  and  ap  to  date.**— JIToMi 

0114  JAMory  (Jissclte. 

%*  AUgtarvi(iM^LaiinWoTk$ainhejpiiM8t^ 
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NEQLIQENOE_Smith's  Treatise  on  the  Law  of 
Negligence,  with  a  Supplement  oontaining  ''The  Employers' 
LiAbmty  Act,  1880,"  with  an  Introduction  and  Notes.  By  HORACE 
SMITH,  B.A.,  Esq.,  Barrister-at-Law,Keoorderof  Lincoln,  Editor  of 
"  Bosooe's  Criminal  Evidence,"  &c.    Demy  8yo.    1880.  10<.  6d 

'*  The  author  oocaslonally  attempts  to  crltidce,  as  well  as  to  catalogue,  decisions, 
thus  really  helping  lawyers,  who  rarely  consult  law  books,  except  when  some  ques- 
tion demanding  a  consideration  of  conflicting  authorities  has  to  be  settled." — Th* 
Times,  September  8, 1880. 

"The  author  has  performed  his  task  with  Judgment  and  skill  .  .  .  A  good 
index  is  very  yaluable,  and  the  book  appears  to  us  to  be  exMllent  in  that  respeot."— 
SoUdUrnf  /oitmcU,  June  IS,  18sa 

NISI  PRIUS.— Roscoe's  Digest  of  the  La>v  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  Prius.— Fonrteenth 

Edition.    "Bj  JOHN  DAY,  one  of  Her  Majes^s  Cotuuel,  and 

MAUBIC£rPOWELL,BaRister.at-Law.    Boyall2]no.    1879.  2Z. 

{Bound  in  one  thick  volume  ealf  or  eireuit,  5e,,  or  in  two  eonifenieni  volt. 

ealf  or  cireuUy  9s.  net,  extra.) 

*'The  ta^  of  adapting  the  old  text  to  the  new  procedure  was  one  requiring  mnoh 

patient  laboui,  careful  accuracy,  and  concCseeess,  as  well  as  discretion  In  the  omission  of 

matter  obsolete  or  nnnecessary.    An  examination  of  the  balky  yolume  before  ns  affords 

good  eridenoe  of  the  poeseaslon  of  these  qualities  by  the  present  editors,  and  we  feel  sure 

that  the  popularity  of  the  work  will  continue  unabated  under  their  oonadentions  care."— 

LoM  Mapatine. 

Selwyn's  Abridgment  of  the  Law  of  Nisi 
Prius.— Thirteenth  Edition.  By  DAVID  KEANE,  Q.C., 
Beoorder  of  Bedford,  and  CHABLES  T.  SMITH,  M.  A.,  one  of  the 
Jndgea  of  the  Supreme  Court  of  the  Cape  of  Good  Hope.  2  vola. 
Boyal  8to.    1869.    {PuUuhed  at  2Z.  ie«.)  Net,  11. 

HOTKHOk.—Vide  "Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice  of  a  Notary  of  England.— With  a  foil  oolleotion  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  FJSJl., 
of  Lincoln's  Twn^  Banister-at-Law.    8vo.    1876.  12.  4t. 

OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 
of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Courts  of  Judicature  in  England 
and  Ireland  and  of  all  other  persons  empowered  to  administer  oaths 
in  aid  of  proceedings  in  courts  of  law.  Part  L  containing  practical 
information  respecting  their  Appointment,  Designation,  Jurisdiction, 
and  Powers ;  Part  II.  comprising  a  collection  of  officially  recognised 
Forms  of  Jurats  and  Oaths,  with  Explanatory  Observations. 
Fourth  Edition.  By  T.  W.  BBAITHwAITE,  of  the  Central 
Office.    Fcap.  Sro.    1881.  it.  M. 

**  Tlie  work  wiU,  ve  doubt  not,  beoooM  the  recocnised  guide  of  dommisskmsrs  to 

sdmljiiiter  osths.**— Aolidlsri*  JoumaL 

PARISH  LAW.— Steer's  Parish  I^aTv;  being  a  Digest  of  the 
Law  relating  to  the  Civil  and  Ecclesiastical  GU>vemment  of  Parishes 
and  the  Belief  of  the  Poor.  Fourth  Edition.  By  WALTER 
HENBT  MACNAMABA,  Esq.,  Barrister-at-Law.    Demy  8vo. 

1881.  l«fc 

'*  An  ezoeedlngly  useful  compendium  of  Parish  Lew."— Zoio  Tima,  Februarys,  1881. 

PARTNERSHIP.— Pollock's  Digest  of  the  La^w  of  Part- 
nership. — Second  Edition,  with  Appendix,  containing  an  anno- 
tated reprint  of  the  Partnership  Bill,  1880,  as  amended  in  Committee. 
By  FBEDEBICK  POLLOClC,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law.     Author  of   "  Prhidples  of  Contract  at  Law  and  in  Equity." 

Demy  8vo.    1880.  St.  6d. 

«  Of  the  execution  of  the  work,  we  can  speak  in  terms  of  the  highest  praise.    The 


language  is  simpde,  concise,  and  dear;  and  the  eeneral  propositions  may  bear  oom- 
putaon  with  those  of  Sir  James  Stephen."— Zow  Moffaxim. 

^*  Mr.  Pollock's  work  appears  eminently  satisfactory    .    .    .    the  book  is  praise- 
worthy  in  design,  scholarly  and  complete  in  execution.^'— iSeUwiday  JUvUw, 

*«*  AUitaind»dlMwWovis»a/rthifti»8toekfinkM 
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PATENTS.— Hindmarch'8  Treatise  on  the  La-wv  rela- 
ting to  Patents.— 8vo.  1846.  IL  u. 
Johnson's  Patentees*  Manual;  being  a  Treatise 
on  the  La'w  and  Practice  of  Letters  Patent, 
especially  intended  for  the  use  of  Patentees 
and  Inventors.— By  JAMES  JOHNSON,  Bamstei^at-lAw, 
and  J.  H.  JOHNSON,  Solicitor  and  Patent  Agent.  Fourth  Edition. 
Thorouffhly  revised  and  much  enlarged.  Demy  8vo.  1879.  lOt,  (ki. 
"  A  very  excellent  iDanoal/'— JCoip  Timet. 

"  The  anthors  have  not  only  a  knowledge  of  the  law,  bat  of  the  warking  of  tlj«  law.  Be- 
sides the  table  of  oaaee  there  Is  a  oopbns  Index  to  lobJeotB. "— Xow  Jtmmal. 

Thompson's  Handbook  of  Patent  Law  of  all 

Count rles.-— Third  Edition,  leyised.   By  WM.  P.  THOMPSON, 

C.E.,  Head  of  the  International  Patent  OflSce,  LiveipooL    12mo. 

1878.  Net,  2f.  M. 

PERSONAL  PROPERTY.— Smith.— Fide '«R«il  Property.'* 

PETITIONS.— Palmer.— Fki«  "Conveyancing." 

Rogers.—  Vide  "  Electionf ." 
POOR  LAW.— Davis'  Treatise  on  the  Poor  Laws.— Being 
VoL  IV.  of  Buma'  Justice  of  the  Peace.  8vo.  1869.  12.  lit.  fid, 

POWERS.— Farwell    on    Powers.— A    Concise   Treatise   on 

Powers.    By  GE0E6E  FABWELL,  B.A.,  of  Lincoln's  Inn,  Esq., 

Barrister-at-Law.    8to.     1874.  12.1s. 

**  We  reeonuDeod  Mr.  Fanrell's  book  as  oontalitlng  within  a  amaU  oom|wisi  what  would 

otherwise  have  to  be  sought  out  in  the  pages  of  hundred!  of  oonfnslng  reporter'*-- 3%«  Lav. 

PRINCIPAL  AND  AQENT.—Petgrave's  Principal  and 
Agent. — A  Manual  of  the  Ijaw  of  Principal  and  Agent  By 
E.  C.  PETGRAYE,  Solicitor.     l2mo.    1857.  7».  M. 

Petgrave's  Code  of  the  La-w  of  Principal  and 
Agent,  with  a  Piefaoe.  By  K  C.  PETGBAYE,  Solicitor. 
Demy  12mo.     1876.  Nk,  moed^  2f. 

PRIVY  COUNCIL.— Finlason's  History,  Constitution, 
and  Character  of  the  Judicial  Committee  of 
the  Privy  Council,  considered  as  a  Judicial  Tribunal, 
especially  in  ^oclesisatical  Cases,  with  special  reference  to  the  right 
and  duty  of  its  members  to  declare  their  opinions.  By  W.  F. 
FINLASON,  Barrister-at-Law.    Temy  8yo.    1878.  4s.  6d 

Lattey's  Handy  Book  on  the  Practice  and  Pro- 
cedure before  the  Privy  Council.— By  ROBERT 
THOMAS  LATTET,  Attorney  of  the  Court  of  Queen's  Bendi, 
and  of  the  High  Court  of  Bengal    12mo.    1869.  6i. 

PROBATE.— Brow^ne's  Probate  Practice :  a  Treatise  on  the 
Prindplfis  and  Ptactioe  of  the  Court  of  Probate,  in  Contentious  and 
Non-Contentions  Business,  with  the  Statutes,  Rules,  Fees,  and 
Forms  relatii^  thereto.  By  GEORGE  BROWNE,  Esq.,  Banister- 
at-Law,  late  Recorder  of  Ludlow.     8vo.      1878.  II.  Is. 

**  A  cusory  fiance  through  Mr.  BrownePs  work  showB  that  it  has  besn  oompOed  with 

BOra  than  ordinsry  care  and  intsUigence.     We  ihonld  ounialt  it  with  srery  oonjldenee.** 

— Xai9  l^isMi. 

PUBLIC  HEALTH.— Chambers'  Digest  of  the  La^w  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  Notes  of  1073  leading  Cases.  Various  official 
documents  ;  precedents  of  By-laws  and  Regulations.  The  Statutes 
in  full.  A  Table  of  Offences  and  Punishments,  and  a  Copious 
Index.  Seventh  Edition,  enlarged  and  reyised,  with  SuPPLnflHT 
(xjutaining  new  Local  Govenmient  Board  By-Laws  in  full.  Imperial 
8vo.     1876-7.  U  81. 

*«*  The  Sdfflkkent  may  be  had  separately,  price  9s. 

*^*  AIX  standard  Lom  IForl»  wrt  2^  m  Stotk^  tii  2awca(f  andoUa*  }nmiim^ 
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PUBLIC  HB/^LTH.-ConHmud. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts.— With  Bxplaaatery  Introdnc- 
tion,  Notes,  Camm,  and  Index.  By  6.  A.  B.  PTTZGEBALD, 
Esq.,  BsRister-at-Law.    Boyal  8vo.    1876.  11.  If. 

PUBLIC  MEETINQS.— Chambers'  Handbook  for  Public 
Meetings,  inolndiD^  Hints  as  to  the  Sunmoninff  and  Manage- 
ment of  them ;  and  as  to  the  Duties  of  Ohaiimen,  Clerks,  Secretaries, 
and  other  Officla]s;  Bnles  of  Debate,  &c.,  to  whioh  is  added  a  Digest 
of  Reported  Gases.  By  GEORGE  F.  CHAMBERS,  Esq.,  Bar- 
rister-at-Law.    12mo.    1878.  Net,  2f.  6d 

QUARTER  SESSIONS.— Leemina  db  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Recorder  of  Chester,  Judge  of  Cotml^ 
Conrts,  and  Deputy-Chairman  of  Quarter  Session^  and  H.  F. 
THURLOW,  Esq.,  Barri8ter-«t-Law.    8to.    1876.  llU. 

"  Tho  present  editors  appear  to  have  taken  the  utmost  pains  to  make  the  volume 
complete,  and,  from  our  examination  of  it,  we  can  thoroughly  recommend  it  to  all 
interosted  in  ue  praotioe  of  quarter  sessions."— ikw  TIam. 

Pritchard's  Quarter  Sessions.- The  Jurisdiction,  Pmotice 

and  Procedure  of  the  Quarter  Sessionsin  Criminal,  Ciril,  and  Aroellate 

Matters.  By  THOS.  SIRRELL  PRITCHARD,  of  the  Inner  Temple^ 

Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.    8vo.    1875.    2U  2i. 

"  We  can  confidently  say  that  it  is  written  throughout  with  deaxness  and  intelli- 
gence, and  that  both  in  legislation  and  in  case  law  it  is  carefully  brought  down  to  the 
most  recent  date."— iSaMdIor/  JamnaL 

RAILWAYS.— Browne  and  Theobald's  Law  of  Rail- 

^vsray  Companies.— Being  a  Collection  of  the  Acts  and  Orders 

relating  to  Railway  Companies,  with  Notes  of  aU  the  Cases  decided 

thereon,  and  Appendix  oi  Bye-Laws  and  Standing  Orders  of  the 

House  of  Commons.     By  J.  H.  BALFOUR  BROWNE,  of  the 

Middle  Temple,  Esq.,  Bairister-at-Law,  Registrar  to  the  Railway 

Commissioners,  and  H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq., 

Banister-at-Law,  and  Fellow  of  Wadham  College,  Oxford.    Demy 

8vo.    1881.  1/.  12s. 

"  As  far  as  we  have  examined  the  volume  the  learned  authors  seem  to  have  pre< 

sented  the  profession  and  the  public  with  the  most  ample  information  to  be  fotmd, 

whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  its  bye-laws,  how 

to  work  it,  how  to  attack  it  for  injury  to  person  or  property,  or  how  to  wind  it  up." 

— Lav  Time$, 

"There  can  be  no  doubt  that  tho  book  under  roview  offers  to  the  practitioner  an 
almost  indispensable  aid  in  all  cases  of  raOway  law  and  its  Undrod  topics.  No  less 
than  seventv.five  Acts,  from  the  Carriers  Act  (1  WilUam  IV,  a  6^,  down  to  the 
Bmployen*  Liability  Act,  passed  on  the  7th  September,  1880,  are  set  forth  in  chrono- 
logical order.  Between  the  sections  are  intercalated  notes — often  lengthy,  though 
oondsoly  worded— setting  fcnrth  the  effect  of  all  the  decided  cases  to  NovembM*. 
1880.  .  .  .  The  index,  for  which  Mr.  Montague  Lush  is  responsible,  is  full  and 
well  executed ;  and  facility  of  reference  is  aided  by  a  complete  marginal  analysis." 
— Law  Magajtine,  May,  1881. 

Lely's  Rail^way  and  Canal  Trafllc  Act,  1878.— 
And  other  Bailway  and  Canal  Statutes ;  with  the  General  Orden, 
Fonna,  and  Table  of  Fees.  ByJ.M.LELY,E8q.  Poet8To.  1878.  8«. 

RATES  AND   RATING.— Castle*s  Practical  Treatise  on 

the  La^wof  Rating.   By  EDWARD  JAMES  CASTLE,  of 

the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  Svo.  1879.    XU  li, 

"  Mr.  Csstla's  book  is  a  correct,  ezhaustiTe,  dear  and  oonoue  y)Km  of  the  law."— 

LatoTbnn, 

*'  The  book  is  a  useful  assistant  in  a  peridezed  branch  of  Law."— Zom  Journal. 

V  AUttMidairdLw»W€Thaa/rthspt%n 
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RATES  AND  RIOTING.  .  _  «      . 

Chambers'  La^vsr  relating  to  Rates  and  Rating ; 

with  eipecial  reference  to  the  Fowen  and  Duties  of  Bate-leyying 

Local  Anthorities,  and  their  Officers.    Being  the  Statatee  in  foil 

and  brief  Notes  of  560  Cases.     By  O.  F.  CHAMBEB8,  Esq., 

Banister-at-Law.    Imp.  8to.    1878.  12t. 

REAL  ESTATE.— Foster's  Law  of  Joint  Ov^rnership 
and  Partition  of  Real  Estate.  By  EDWABD  JOHN 
FOSTEB,  1£A.«  late  of  Linoohi's  Inn»  Baitister-at-Law.     8va 

1878.  10s.  M. 

"  Mr.  Foster  m«y  be  oongratoUted  on  haTing  produeed  a  rm  sattofactory  tad* 
mteum  on  the  Law  of  Joint  Ownenhip  and  Partition.  Be  haa  taken  conaiaerablo 
pain*  to  make  hla  treatlie  praeticaUy  uaefol,  and  has  combined  within  the  fifteen 
chapters  into  which  the  book  ia  divided,  brevity  of  statement  with  completeneBE  of 
treatmontb  "—Law  liagaxifu, 

REAL  PROPERTY.— Green-wood's  Recent  Real  Pro- 
perty Statutes.  Comprising  those  passed  during  the  years 
1874-1877  indusive.  Consolidated  with  the  Earlier  Statutes  thereby 
Amended.  With  Copious  Notes,  and  a  Supplement  containing  the 
Orders  under  the  Settled  Estotes  Act,  1878.  By  HARRY 
GREENWOOD,  M.A,  Esq.,  Barrister-at-Law.  8va  1878.  10s. 
"  To  students  particularly  this  collection,  with  tlie  careful  notes  and  referencea  to 

X>reviou8  leoislatiou,  will  be  of  considerable  value." — Law  Timet. 
"Hie  author  has  added  notes  which,  espedallv  on  the  Vendor  and  Purchaser  Act, 

and  the  Settled  Estates  Act,  are  likely  to  be  usenil  to  the  practitioner    ...    so  far 

as  we  have  tested  them,  the  statements  appear  to  be  generally  accurate  and  careful, 

and  the  work  wUl  be  found  exceedingly  lumdy  for  reference." — SoUeUoni'  JaumaL 
*'  Mr.  Qreenwood's  book  gives  such  ox  the  provisions  of  the  amended  statutes  as  are 

still  in  force,  as  well  as  the  provisions  of  the  new  statutosi  in  order  te  show  more 

clearly  the  effect  of  the  recent  legislation.'*— Low  JoumaL 

Leake's  Elementary  Digest  of  the  La^^  of  Pro- 
perty in  Land.— Containing :  Introdnction.  Part  L  The 
Sources  of  the  Law.— Part  IL  Estates  in  Land.  By  STEPHEN 
MARTIN  LEAKE,  Barrister-at-Law.    8to.    1874.  U  2i. 

^«*  The  above  forms  a  complete  Introduction  to  the  Study  of  the  Law  of  Real  Property. 

Shearwood'ts  Real  Property.— A  Condse  Abridgment 

of  the  Law  of  Real  Property  and  an  Introduction  to  Conveyancing. 

Designed  to  facilitate  the   subject   for    Students  preparing  for 

Examination.    By  JOSEPH  A.  SHEARWOOD,  of  Lincoln's  Lm, 

Esq.,  Barrister-at-Law.    Demy8vo.    1678.  (St.  6d. 

*'  The  present  law  is  expounded  paragraphicallv,  so  that  it  could  be  actually  leamtd 

without  understanding  the  origin  from  which  it  has  spnmg.  or  the  prinaples  on 

which  it  is  based."— J^otf  Jom-noL 

Shelford's  Real  Property  Statutes.— Eighth  Edition. 
By  T.  H.  CARSON,  Esq.,  Barrister-at-Law.  8yo.    1874.     It  lOs. 

Snilth's  Real  and  Personal  Property.— A  Com- 
pendium  of  the  Law  of  Real  and  Personal  Property,  primarily 
connected  with  Conveyancing.  Designed  as  a  second  book  for 
Students,  and  as  a  digest  of  the  most  useful  learning  for  Practi- 
tioners.   By  JOSIAH  W.  SMITH,  B.C.L.,  Q.G.    Fifth  EdHion. 

2  Yols.    Demy  8vo.     1877.  2L  2s. 

■*He  hsagiTen  totkestiideotabook  wtiidi  be  ouiy  read  over  sad  ofrer  again  with  proOt 
and  pleasure.  "—jCms  Hmms. 

"  The  work  befcrens  will,  we  think,  be  fonndof  very  great  tervies  to  the  prastfUoiiar. 
StOieUor^  JowmaL 

REQISTRATION.— Bro'wne's(G.Lathom)Parlianientary 
and  Municipal  Registration  Act,  1878  (41  &  42 
Vict.  cap.  26);  witii  an  Introduction^  Notes,  and  Additional 
Forms.  By  O.  LATHOM  BROWNE,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    12mo.    1878.  U.  6d. 

Rogers —  Vide  "  Elections." 

%*  AU  ttandard  Law  W<n'htar€lxptinStodip%nli»»cdff0indotkirhind^ 
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REQISTRATION  CASES.— Hop  wood  and  Coltman's 
Registration  Cases.— VoLL (1868-1872).  Net^nASs.  Calf. 
Vol.  n.  (1878-1878).    Net,  2L  10».  CaH. 

Coltman's  Registration  Cases.— Vol.  I.    Part  I.  (1879 

—80).  Net,  lOs. 

RIVERS  POLLUTION  PREVENTION.— FitzGe raid's   Rivers 

Pollution  Prevention  Act,  1878.— With  Explanatory 

Introdaofcion,  Notes,  CaseB,  and  Index.    Boyal  8vo.  1876.      8t.  6a. 

ROMAN  LAW.— Cunciin.-J'tdc" Civil" 

Greene's  Outlines  of  Roman  Law.— ConsiBting  chiefly 
of  an  Analysifl  and  Stunmary  of  the  Institatee.  For  the  use  of 
StodentB.  By  T.  WHITCOMBE  GREENE,  B.C.L.,  of  Lincoln's 
Inn,  Barrister-at-Law.  Third  Edition.  Foolscap  8yo.  1875.      7«.  6d, 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  indading  the  Histoxy  and 
Generalization  of  Roman  Law.  By  T.  LAMBERT  MEARS, 
M.A.,  LL.D.  Lond.,  of  the  Inner  Temple,  Barrister-at-Law. 
Puhli$h£dby^permisnonofth€late]li,OrtoUuL  rost8vo.  1876.  12t.6<i. 

Ruegg.— Kicfe  "Justinian." 

SAUNDEffs'  REPORTS.— Williams'  (Sir  E.  V.)  Notes  to 

Saunders'  Reports.— By  the  late  Sarieant  WILLIAMS. 

Continued  to  the  present  time  by  the  Right  Hon.  Sir  EDWARD 

VAUGHAN  WILLIAMS.    2  toIs.    Royal  8vo.    1871.      2L  10*. 

SETTLED  ESTATES.— Middleton's  Settled  Estates  Act, 

1877,  and  the  Settled  Estates  Act  Orders,  1878, 

with  Introdaction,  Notes  and  Forms,  and  Summaiy  of  Practice. 

Second  Edition.    By  JAMES  W.  MIDDLETON,  B.A.,  of  Linoohi's 

Inn,  Barnster-at-Law.    12mo.    1879.  4i.  M, 

"  Will  be  found  azceedlngly  oseftil  to  legal  pracUtionfln.'*— JCaw  Jovmak 

SHERIFF  LAW.— Churchill's  Law  of  the  Office  and 
Duties  of  the  Sheriff^  with  the  Writs  and  Forms  relatiqg 
to  the  Office.  By  CAMERON  CHUROHILL,  B  A.,  of  the  Inner 
Temple,  Barrister-at-Law,  assisted  by  A  C ARMICHAEL  BRUCE, 
B.  A,  of  Lincoln's  Lm,  Barrister-at-Iiaw.  Demy  Svo.  1879.  18«. 
"This  Is  a  work  upon  a  rabjeot  of  lar(0  practioal  Importance,  aad  seems  to  hafe  been 
tonpiled  with  exoepUonal  oare.*— Xaw  Timet. 

"  Utider4herifl8»  and  lawyers  generaUj,  will  And  tlds  a  naeftal  book  to  hsTe  by  fhem, 
both  ftir  perosal  and  reterenoe."— Xaic  Jnt^artiM. 

SHIPPINQ,  and  vide  **  Admiralty." 

Boyd's  Merchant  Snipping  Laws ;  being  a  Consolida- 
tion of  all  the  Merchant  Shippbig  and  Passeneer  Acts  from  1854  to 
1876,  indiudire ;  with  Notes  of  all  the  leadinf^  English  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix 
containing  the  New  Rules  issued  in  October,  1876  ;  forming  a  com- 
plete Treatise  on  Maritime  Law.  By  A.  C.  BOTD,  LLB.,  Esq., 
Barrister«t-Law,  and  Midland  Circuit.    8to.    1876.  IL  5t. 

**  We  can  recommend  the  work  as  a  yery  naefnl  oompendlom  of  shipping  law.**— Zatv 

fltflMf. 

Foard's  Treatise  on  the  La-w  of  Merchant 
Shipping  and  Freight— By  JAMES  T.  FOARD,  Bar- 
rister-at-Law.    Royal  8yo.    1880.  ira{f  co//;  12. 1«. 

SIQNINQ  JUDQMENTS^W^alker.— Fide  <<  Judgments." 
8LANDER.—Odgers.— F«fe  "  Libel  and  Slander." 
SOLICITORS.— Cordery's   Law  relating  to  Solicitors 
of  the  Supreme  Court  of  Judicature.— With  an 
Appendix  of  Statutes  and  Rules.    By  A.  CORDERT,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.    Demy  8vo.    1878.  14<. 

*'  Mr.  Cordery  writes  tersley  and  clearly,  and  displays  In  general  great  industry  and 
care  in  the  ooilection  of  cases.**— Softcitor^f  JourtuU. 

**  The  chapters  on  liability  of  soUcltorB  and  on  lien  msy  be  selected  as  two  of  the 
best  in  the  book."— Zaw  Journal 

%*  MsUmdardlM»W<»^nrekqptin6to(^inU»»ca^fo^ 
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SOLICITORS'  GUIDES^— Fu26  "  Examination  Gnidea.*' 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  theSpeciHc 
Performance  of  Contracts.— By  the  Hon.  Sir 
EDWABD  FBY,  one  of  the  Jndges  of  the  High  Court  of  Justice. 
Second  Edition.  By  the  Author  and  W.  DONALDSON 
RAWLINS^  of  Lincoln's  Lm,  Esq.,  Banister'at-Law,  M.A.,  and 
late  Fellow  of  Trin.  ColL,  Cambridge.    Bqyal  8vo.    1881.     IL  16& 

STAMP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
L.a'ws.— 8vo.    1871.  18«. 

STATUTE  LAW,— Wilberforce  on   Statute     Law^.— The 

Principles  which  govern  the  Construction  and  Operation  of  Statutes. 

By  EDWARD    WILBERFORCE,  of  the  Inner  Temp^  Esq., 

Barrister^at-Law.    Demy  8va    1881.  18s. 

"  Ifr.  Wilberforoe'i  book  beam  throughout  oomraloaoas  markB  of  namrch.  and  osre 

in  treatment"— fiMtciton'  JowmoU,  Febnurv  5,  I88L 
"  The  author  has  attained  the  object  Whidi  ia  propoeed  In  the  preface,  and  has 

aucceeded  In  producing  a  useful  work  upon  a  difficult  and  oompUcated  subject"— 

law  limes,  March  6, 1881. 

STATUTES,  tOkdvkU  *"  Acts  of  Parliameni." 

'Chitty's  Collection  of  Statutes  ftrom  Magna 
Charta  to  1 880.— ^A  CoUMtimi  of  BtatatMof  Praetinlir^tj; 
arranged  in  Alphabetical  and  Chronological  order,  with  Notes 
thereon.  The  Fourth  Edition,  containing  the  Statutes  and  Cases 
down  to  the  end  of  the  Second  Session  of  the  year  1880.  By  J.  M. 
LELT,  Esq.,  BaRister«t-Law.  In  6  veiy  thick  toIs.  BopJ  8yo. 
(8,846  pp.)    1880.  12<.12f. 

*  *  This  Edition  ii  printed  in  larger  type  than  formor  Xditioni,  and 

wiu  inereaied  £MilitiM  for  Seferonee. 

"  The  codification  of  the  Statutea,  unlike  the  codification  of  the  Common  Law, 
preaenta  indubitable  advantagea.  The  collection  of  the  late  Mr.  Chitty  and  hia  aub- 
aeouent  edltora  ia  pniotiaaUy  no  leas  authoritative^  and  rendered  more  useful  by  the 
addition  of  commentary  and  decided  caaea,  than  an  official  code  would  be.  Hie 
interval  of  SO  yeara  hitherto  observed  between  the  editions  of  this  work  ainoe  ita  first 
appearance  in  1825  haa  been  conveniently  ahortened  to  16  between  the  last  edition 
and  that  now  before  ua.  It  does  not  take  long,  in  an  era  when  legialation  doea  every- 
thing for  ua  and  wo  do  nothing  for  ounelvea,  for  a  roll  of  atatutea  to  aocumuUte 
sufficient  to  make  the  addtnda  ahnoat  as  voluminoua  aa  the  body  of  the  work.  The 
Acta  relating  to  Bankruptcv.  Mairied  Women'a  Property,  {Shipping,  the  Judteature, 
Bills  of  Sale,  Artiaana'  Dwellings,  and  Public  Worahip  are  only  a  amall  aampla  of  the 
important  legialation  which  the  new  edition  embodiea.  It  waa  too  late,  however,  to 
indude  the  enactmenta  of  this  year  otherwise  than  in  an  appendix.  T^  four 
volumes  of  the  previoua  edition  have  been  swollen  to  aix ;  but  the  increase  in  bulk  is 
amply  compensated  by  a  laraer  type  and  generally-increued  uaefulnesa.  It  is  need- 
leaa  to  enhunare  on  the  value  (^  *' Chitty'a  Statutea^'  to  both  the  Bar  and  to  aoUcitoEa, 
for  it  is  attested  by  the  expeiienoe  of  many  years.  It  only  remaina  to  point  out  Ihat 
Mr.  Lelv'a  work  in  bringing  up  the  ooUecnon  to  the  preaent  time  is  rf<«tiTignithff4  y^y 
care  ana  Judgment.  The  oifficultiea  of  the  editor  were  chicdy  thoae  of  auction  and 
arrangement.  A  very  alight  laxneaa  ci  rule  in  including  or  excluding  certain  ritiiwinn 
of  Acts  would  materially  affect  the  aise  and  compeneUouaneaa  of  ue  work.  Still 
more  important,  however,  is  the  way  in  which  the  mechanical  difficultiea  ol  axtango- 
xnent  ore  met.  The  Statutes  are  compiled  under  sufficiently  oomprehensive  titiea,  in 
alphnbetical  order.  Mr.  Lely,  moreover,  suppliea  ua  with  three  indices — ^the  first,  at 
the  head  of  each  title,  to  the  enactmenta  comprised  in  it;  aeoondly,  an  index  of 
Statutes  in  chronological  order ;  and,  lastly,  a  general  index.  By  theae  cross  refer- 
ences research  into  every  branch  of  law  governed  by  the  Statutes  is  made  easy  both 
for  lawyer  and  layman." — Thi  Jfmm.  November  18,  IMO. 

"  A  very  satisfactory  edition  of  a  time-honouied  and  most  valuable  WOTk,  the  trusty 
guide  of  present,  as  en  f<niner,  judgea,  jurists,  and  of  all  others  connected  with  the 
administration  or  practice  of  the  law."— ^tsfttof  i^Vm  Peaot,  October  SO,  1880i 

"  The  practitioner  has  only  to  tske  down  one  of  the  compact  volumea  of  Chitty, 
and  he  haa  at  once  before  him  all  the  legislation  on  the  subject  in  hand."— «SolMert* 
Jottmalt  November  6, 1880. 

*'  *  Chitty '  ia  pre-oninentlT  a  friend  in  need.  Those  who  do  not  poaseaa  a  oomplets 
set  of  the  statutes  turn  to  its  ohron<doglcal  index  whan  they  wish  to  consult  a  par- 
ticular Act  of  Parliament.  Those  who  wish  to  know  what  Acta  are  in  foroe  with 
reference  to  a  particular  aubjeot  turn  to  that  head  in  '  Chitty,'  and  at  onoe  find  all 
the  material  of  which  they  are  in  quest.  Moreover,  they  arei  at  the  same  time, 
referred  to  the  most  important  cases  which  throw  light  on  the  suoject."— Zow/osmai; 
November  80, 1880. 
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STATUTES -OmttiHi^J. 

♦The  Revised  Edition  of  the  Statutes,  a.d.  1235- 
1868,  prepared  under  the  direction  of  the  Statute  Law  Committee, 
publiBhed  by  the  authority  of  Her  Majeet/s  Grovemraent.  In  15 
volB.    Imperial  8vo.    1870-1878.  19Z.  9<. 

•Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Second  Seeaion  of  1880.  Seventh  Edition,  im- 
perial 8yo.    1881.  10«. 

♦Public  General  Statutes,  royal  8vo,  Issued  in  parts  and  in 
complete  volumes,  and  supplied  immediately  on  publication. 

*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  Stevens  k  Sons. 

SUMMARY  CONVICTIONS.— Paley's  La^v  and  Practice 
of  Summary  Convictions  under  the  Sum- 
mary Jurisdiction  Acts,  1848  and  1879 ;  including 
Praceedings  preliminary  and  subsequent  to  Convictions,  and  the 
responsibility  of  oonvictinff  Magistrates  and  their  Officers,  with 
Forms.  Sixth  Edition.  By  W.  H.  MAGNAMARA,  Esq.,  Bar- 
rister-at-Law.    Demv  8vo.    1879  IL  4s. 

**  We  glad^  welcome  this  good  edition  of  a  good  book."— &>{k>tor«'  JoumaL 

Tempter's  Summary  Jurisdiction  Act,  1879.— 
Bules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLER, 
Esq.,  Barrister-at-Law.    Demy  8vo.    1880.  6*, 

*' We  think  this  oditton  everyUdng  tbat  coald  be  dMinA.**—JShtgUld  Pott, 

'Wigram.— Fttfe  "Justice  of  the  Peace." 

SUMMONSES  AND  ORDERS.— Archibald.— Fi(2e*«  Judges' Cham- 
bers  Practice." 

TAXES  ON  SUCCESSION.-Trevor's  Taxes  on  Succes- 
sion.— ^A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  rdating  to  the  Probate,  Legacy  and  Succession 
Ihities,  with  Practical  Observations  and  Official  Forms.  Third  Edition. 
Complete  rearranged  and  thoroughly  revised.  By  EYELTN 
FBEETH  and  ROBERT  J.  WALLACE,  of  the  Legacy  and  Succes- 
sion Duty  Office.  Royal  12mo.  1880.  12«.  6d 
('  Contains  a  great  deal  of  practical  information,  which  is  likely  to  make  it  very 

tiBoful  to  sollciton."— Zow  Jcmrmalf  November  0.  1880. 
"  The  mode  of  treatment  of  the  subject  adopted  \fj  the  authors  is  eminently  t)rao« 

ti^i  and  the  same  remark  may  be  made  ae  to  the  whole  book.    Chapter  IV.  contains 

forms  and  rwulations,  and  in  an  appendix  the  statutes  and  tables  are  given  in  fulL" 

^aolUUmn^  JammU,  November  18th,  1880. 

TITHES.— Burnell.— The  London  City  Tithe  Act,  1879, 
and  the  other  Tithe  Acts  effecting  the  Com- 
mutation and  Redemption  of  Tithes  in  the 
City  of  London,  with  an  Introduction  and  Notes,  &c.  By 
HENBY  BLOMFIElJ)  BUBNELL,  BJL,  LLB.,  of  LincolnVi 
Inn,  Esq.,  Barrister-at-Law.    DemySvo.    1880.  lOt.  6(2. 

T0RT8.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  ''The  Law  of  Oontraots."  Fifth  Edition*  Be-written. 
By  L  W.  OAYE,  Esq.,  M.A.,  one  of  Her  Majesty's  Counsel 
(now  one  of  the  Judges  of  the  High  Court  of  Justice).    Royal  8vo. 

1879.  H.  18«. 

' '  Asmow  pniented,  this  valuable  trestlae  most  prove  highly  sooepteble  to  Judges  and 
the  proftwloTi  "    Taw  Tlnttt, 

**  CevoTi  *  Addlaon  on  Torts '  will  be  reoognized  ss  sa  tndlspensable  addition  to  every 
Uwyct'i  libnry.'*— Law  MagoMfne. 

Ball.— Fide  *<  Common  Law.** 

•^•AU  Standard  Law  Warki  are  kept  in  8U>ektinkv^ 
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TRADE  MARKS.— Sebastian    on    the   La^w    of  Trade 

Marks.— The  Law  of  Trade  Marks  and  their  Begiatnldoii,  and 
mattera  connected  therewith,  indudine  a  chapter  on  GroodwiU. 
Together  with  Appendices  containing  freoedents  of  Injunctions, 
ftc;  The  Trade  Marks  Registration  Acts,  1875—7,  the  Boles  and 
Instructions  thereunder;  Thel  Merchandise  Marks  Act,  1862,  and 
other  Statutory  enactments;  The  United  States  Statute,  1870  and 
1875,  the  Treaty  with  the  United  States,  1877  ;  and  the  Eules  and 
Instructions  issued  in  February,  1878.  With  a  copious  Index. 
By  liEWIS  BOYD  SEBASTIAN,  B.C.L.,  M.A.,  of  Lincdbi's 
Inn,  Esq.,  Barrister-at-Law.    8to.     1878.  14s. 

'  *  The  book  cannot  fkil  to  be  of  service  to  a  lane  cUm  of  lawTen."— SoHottorv'  Jowmak 
**  Mr.  Sebaatian  taaa  written  the  fUleat  aod  moat  methodloal  book  on  trade  maxks 

vblcb  baa  appeared  in  Kn^^d  since  the  paating  of  tbe  Trade  Marka  Regiitntloa 

Acte."— 7Vw2e  Maria, 
"  Viewed  as  a  oompQatlon,  the  book  leaves  little  to  be  deaind.    Vleved  as  a  traattoe  on 

a  sabject  of  growing  importance,  it  also  atrikea  na  aa  being  weD,  and  at  any  rate  carefoUy 

eieonted.*'->l<aw  Journal. 

Sebastian's  Digest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  Good^^vill.  &c.,  de- 
cided in  the  Courts  of  the  United  Kingdom,  India,  the  Golanies,  and 
the  United  States  of  America.  Bv  LEWIS  BOYD  SEBASTIAN, 
B.C.L.,  M.A.,  of  Lincoln's  Inn,  Esq.,  Baitister-at-Law,  Author  of 
*'  The  Law  of  Trade  Marks.**    Demy  8vo.    1879.  IL  Is. 
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on  mattors  connected  with  trade  marks."— ^tioilorr/oiinKiJ. 
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Index  to  Vol  L  (Nos.  1—47.)  Net,  8s. 
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Wood's  La^AT  of  Trade  Marks. — Containing  the  Mer- 
chandise Marks'  Act,  1862,  and  the  Trade  Marks'  Begirtration  Act, 
1875 ;  with  the  Bnles  thereunder,  and  Practical  Directions  for  ob- 
taining Bedstration  ;  with  NoteSffnll  Table  of  Oases  and  Index.  By 
J.  BIGL^^JH)  WOOD,  Esq.,  Bairister-at-Law.  12mo.  1876.  fis. 
TRUSTS  AND  TRUSTEES.— Godefroi*s  Digest  of  the 
Principles  of  the  La^^v  of  Trusts  and  Trus- 
tees.—By  HBNRT  (K)D£FBOI,  of  Linoohi's  Inn,  Bsq., 
Barrister-at-Law.  Joint  Anthor  of  '*  Godefroi  and  Shortfs  Law  of 
Railway  Companies."    Demy  8yo.    1879.  12.  Is. 

*'  Ko  one  who  refen  to  this  book  for  information  on  a  question  within  Its  range  ia, 
we  think,  likelv  to  go  away  unaatlsfled."— Soltiretair  Review,  September  6,  18T9. 
"  la  a  work  of  great  ntility  to  the  practitioner."— law  UaqoMimA. 
«<  Ab  a  digest  of  the  law,  Mr.  Oodefroi's  work  merits  commendation,  for  the  author's 
statements  are  brief  and  dear,  and  for  his  statements  ho  refers  to  a  goodly  amy  of 
authorities.  In  the  taUe  of  cases  the  references  to  the  seyeral  oantemporaneous 
reports  are  given,  and  there  is  a  verr  copious  index  to  subjects."— Xaw  /onmai. 

USES.— Jones  (W.  Hanbury)  on  Uses — 8vo.    1863.       7s. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.— ^A  Treatise  on  the  Law  and  Practice  lelating  to  Ven- 
dors and  Poichasen  of  Real  Estate.  By  J.  HEN&Y  DABT,  of 
IJnodbii's  Lm,  Esq..  one  of  the  Six  Conveyancinff  Coonsel  of  the 
High  Ck>art  of  Jnstice,  Chancery  Division.  Fifth  Edition.  By 
the  AI7TH0B  and  WILLIAM  BABBER,  of  Lincoln's  Inn,  Esq, 
Barrister-at-Law.    2  vols.    Boyal  8va    1876.  82. 18s.  6d. 

"  A  standard  iroric  like  Hr.  Dsrt's  is  beyond  all  praise.'*--f1b«  Lmo  JvmwiL 
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Goddard,— Vide  ''Easements." 

WATERWORK&-Palmer.— Ft(2e  "Oonveynncing." 

WILLS.— Ra^rlinson's  Guide  to  Solicitors  on  taking 
Instructions  for  "Wills.— «vo.    1874.  4*. 

Theobald's  Concise  Treatise  on  the  Law  of 
VS^ills.— With  Statntes,  Table  of  Oases  and  Fall  Index.  By  H. 
S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Banister-at-Law,  and 
Fellow  of  Wadham  Oollege,  Oxford.  Second  Edition.  Demy  8vo. 
1881.  1{.  it. 

OPINIONS  OF  THB  PRESS  ON  THB  FIBST  EDITION. 

"iCr.  nieobald  has  oeitalnly  giren  erldoDoe  of  •xtensiT*  inTeetigation,  consetontioiiB 
labour  and  clear  ezpoaitioa.'*— Ziow  Magatin*. 

"  We  dedra  to  record  our  decided  ImpreesloD.  after  a  lome^at  earefol-examiflatton. 
that  tUs  it  a  twok  of  sreat  ability  aod  yalae^  It  bears  on  erery  PSffe  traoee  of  oare  ana 
sound  iudgmeat.  It  u  oertain  to  prore  of  great  practical  usefunesB,  for  It  sappllee  a 
vaat  which  was  beginning  to  be  distinctly  felt."— SoNeAon*  Journal. 

'*  His  arrangement  being  good,  and  his  statement  ot  the  effect  of  the  derisfcws  halng 
elear,  his  work  cannot  fail  to  be  of  pnctioal  ntiUty,  and  ss  sooh  we  osa  oosamflnd  tt  to  ths 
attention  of  the  profession.'*— Xow  TImtL 

WRONQS^Addison.— Ftde  << Torts." 


BJPFORTS, — A  large  stock  nev)  avid  aecond-hcmd, 
Satimatea' on  appUccuHan. 

' — Hcsecvied  m  ths  best  mcmner  at  mode- 


rate  prices  cmd  witk  cUspatch, 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Offloe  Patterns,  at  Offloe  Prices. 

[—The  PvUiehera  of  this  Oata- 


logue  poaseas  the  Icurgest  hnovm  collection  of  Private 
Acta  of  Pa/rliament  {including  Public  and  Local), 
and  can  efwppLy  amgle  copiea  oommencmg  from 
a  very  early  period. 

VAXiUATXOJsrs — For  Proboie,  Partnerahn^,  or 
other  purpoaea^ 
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Addison  on  Contract8.~Being  a  Treayse  on  the  Law  of  Con- 
tractB.  Eighth  Edition.  By  Horace  SfMih,  Esq.,  Bamster-at-Law, 
B«oorder  of  Linooln,  Author  of  '^A  Treatise  on  the  Law  of  Negli- 
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Archibald's  Handbook  of  the  Practice  in  the 
Queen's  Bench  Division  of  the  High  Court  of 
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AreJubald,  Esq.,  Bairister-at-Law,  Author  dE  '*  Fonns  of  Summonses 
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Bedford's  Digest  of  the  Preliminary  Examination 
Questions,  with  the  Answers.  Seoond  Edition.  By  Edward 
Jlendowe  Bedfcid,  Solidtor.  {Inprq>aratum,) 

Bedford's  Student's  Guide  to  Stephen's  New  Com- 
mentaries on  the  Laws  of  Bngland.— By  Edward 
JSfendowe  Bedfordf  QoUdUx.    Seoond  Edition.  {In  tie  pre8M.) 

Browne's  Probate  Practice.— A  Treatise  on  the  PrindideB 
and  Practice  of  the  Court  of  Probate,  in  Contentious  and  Non-Con- 
tentious Business,  with  the  Statutes,  Bules,  Fees,  and  Forms  rdating 
thereto.    Second  Edition,  {In  preparaUon.) 

Bullen  and  Leake's  Precedents  of  Pleading.  Fourth 
Edition.  By  T.  J.  EtUlen,  Esq.,  Spedal  Pleader,  and  Cynl  Dodd,  of 
the  Lmer  Temple,  Esq.,  Barrister-at-Law.  {In  the  preu, ) 

Chalmers^  Digest  of  the  Lavsr  of  Bills  of  Exchange, 
Promissory  Notes,  and  Cheques.  By  M,  2).  B.  8,  Chalmert^  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  {In  the  preee.) 

Chitty's  Equity  Index.— Cbitty's  Index  to  all  the  Beported  Cases, 
and  Statutes,  in  or  relating  to  the  Prindples,  Pleading,  and  Practice  of 
Equity  and  Bankruptcy,  hi  the  several  Courts  of  Equity  in  England 
and  Ireland,  the  Privy  Council,  and  the  House  of  Lords  from  the  earliest 
period  to  the  present  time.    Fourth  Edition.  {In  preparation.) 

Daniell's  Chancery  Practice.— Sixth  Edition.  By  Z.  Fidd, 
E.  C.  Dwm,  and  T.  Eibton,  assisted  by  W,  H,  Upjohn^  Esqrs., 
Bariisters-at-Law.    In  2  Vok.    Bemy  8vo.  {In  ike  press.) 

Morgan  and  Davey's  Treatise  on  Costs  in  Chan- 
cery. Second  Edition.  By  the  Bight  Hon.  George  Oabome  Morgan, 
of  Lincoln's  Inn,  one  of  Her  Majesty's  Cotmael ;  assisted  fay 
E,  A,  Wurteburgi  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  an 
Appendix,  containing  Forms  and  Precedents  of  Bills  of  Costs. 

{In  preparation.) 
Pollock's  Principles  of  Contract.— Being  a  Treatise  on  the 
Greneral  Prindples  conceming  the  Validity  of  Agreements  in  the 
Law  of  England.  Third  Edition,  revised  and  partly  re-written.  By 
Frederick  P<Mock,  of  Lincoln's  Imi,  Es(|.,  Banister-at-Law.  Author 
of  "  A  Digest  of  the  Law  of  Partnership."  {Nearly  ready.) 

Smith's  Principles  of  Equity,  with  special  reference  to  the 
Leading  DeciBions  thereon.  By  H.  Arthur  Smith,  MJL.,  LL.B.,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law.  {In  the  preu.) 

Shirley's  Elementary  Treatise  on  the  Practice  of 
Magistrates  Courts.  By  W.  Shirley  Shirley,  K.A.,  Esq., 
Banister-at-Law  and  North-Eastem  Circuit.  {In  the  preet.) 
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RiX'eipls  to  be 
taken. 


WILLS. 

The  Acts  of  the  36  Geo.  3,  Cap.  52,  and  45  Geo.  3, 
Cap.    28,   and   44   Vict.,    Cap.    12,    contain    the 
Regulations  relative   to  the  Duties  on  Legacies 
and  Residues, 

1.  NO  Person  ig  to  pay  n  Legacy  without  uking  a  Receipt  for  the  satcae 
e*i.reK»uig  ihe  Date  of  the  Receipi,  U.c  >;a,„e  oMhe  TesUtor,  the  Name  of  tHe 
pewon  10  whom  the  Receipt  i»  given,  and  of  tlie  Person  to  whom  the  Legacy  !« 
bequeathed,  the  amount  or  ralue  of  the  I.egacy,  and  the  amount  and  rate  of  tJie 
i)uty  payable  thereon. 

T^  ^*'~VJ!1  ^^8:«cy  ^w^»«s  can  be  paid  personally,  or  by  an  Agent,  at  the  Legacy 
Duty  Office,  Somerset  Horse,  where  also  the  proper  forms  can  be  obUined. 

8.~Execntors  or  their  Agents  residing  In  the  Country,  will  be  supplied  with 
the  neccssanr  Forms  on  applying  to  the  Collector  of  Inland  Revenue,  or  at 
any  Post  Office  issuing  Money  Orders.  When  ike  Forms  are  properly  filled 
up  they  shonld  be  transmitted  by  post,  addressed  *•  The  Controller  of  Legacy 
and  Succession  Duties,  SomerMt  House,  London,"  for  examination,  and  when 
the  Rcctipts  and  Accounts  are  found  to  be  correct,  instructions  for  the 

Hau,  Form  can   P-^"*"'  "'  **  ^"'^  "'"  ^  «''«"• 
be  obtained  and  )     Tlie  Forms  in  use  are  :— 

J}utiee  be  paid,    i         j^^   ^^  For  all  Legacies;   No.  2,  For  all  Annuities;  and  No.  3,  For 

Residue. 

Succession  Duty, 

No.  4. — For  an  account  of  Personnl  rioperty  under  Settlements 
where  the  Daty  la  chargeable  ou  the  cupitai  value. 

No.  5. — Fur  an  account  of  Per»oiial  Piopeny  under  Settlements 
whce  the  Duty  is  chargeable  by  way  of  Annuity. 

No.  6.  —Fur  an  account  ot'Real  Property. 

No.  7. — For  the  second  and  subsequent  instalments  of  Dnty  on  Real 
Property. 

4.  1*he  Duties  on  Legacies  are  to  be  paid  at  the  time  of  paying,  delivering,  or 
otherwise  discharging  the  Legacies;  but  if  by  reason  of  infancy,  or  the  absence 
of  the  Legatees,  or  any  oihex  cause,  the  Legacies  cannot  be  paid,  but  are  JtU- 
iatjutd  for  tht>  use  of  the  Legatees,  the  paymeni  of  the  Duties  is  not  to  be  deferred 
till  such  Legacies  are  aotuallj  paid,  but  the  Duties  are  to  be  aooonnted  for  when 
the  Legacies  are  so  Retainea. 


Wh'n  the  Duties 
are  to  be  paid. 


A  Legacy  to  an 
T^/ant, 


How  Annuities 
are  to  be  tfolued. 


A  Legacy  to  dif^ 
ferent  persons  in 
succession. 


w.  1. 


5.  A  Legacy  payable  to  a  Legatee  on  his  attaining  the  Age  of  21  Tears,  or  at 
some  future  period,  the  Interest  of  which  is  directed  by  the  Will  to  be  applied 
for  the  benefit  of  such  Legatee  until  the  Legacy  becomes  payable,  being  a  rested 
Legacy,  the  Duty  is  payable  on  the  Amount  or  Value  of  such  Legacy  imme" 
eUaiely,  and  the  Office  Form  for  the  paymeni  of  the  Duty  is  to  be  filled  up  and 
signed  as  a  Retainer  of  the  Legacy  in  Trust  for  the  use  of  the  Legatee. 

6.  The  Value  of  any  Legacy  given  by  way  of  Annuity  for  any  Life  or  Lives, 
or  for  Years  determinable  on  any  Life  cr  Lives,  or  for  Years  or  other,  period  of 
time,  must  be  valued  by  the  Tables  annexed  to  the  16  and  17  Vic,  Cap.  61,  snd 
the  Duty  is  to  be  paid  on  such  Value  by  equal  instalments  oat  of  the  first  four 
Annual  Payments  of  the  Annuity. 

7.  Any  Legacy  or  Residue  giren  to  different  Persons  in  snecession,  liable  to 
the  savie  rate  of  Duty,  is  to  be  charged  with  Duty  on  tho  amount  thereof,  aa  in 
the  ea8e  of  a  Legacy  to  one  Person.  And  if  any  Legacy  dt  ^Midue  be  given  to 
different  Persons  in  succession,  liable  to  diferent  rates  of  Dnif,  they  who  take 
for  Life  only,  or  other  temporary  Interest,  are  to  pay  as  AuMtftaats ;  and  when 
any  Person  or  Persons  shall  become  entitled  to  the  FrincipaLdr  when  iipon  tho 
death  of  a  Tenant  for  Life  all  the  remaining  Persons  in  ^  ftacoeasion  wall  L-e 
liable  to  the  same  rate  of  Dnty,  then  the  Duty  must  be  pud  optn.  the  Drinc^l 
aa  if  the  same  had  come  to  them  itnmediately  on  the  Death  of  the  iPestator. 


2 


A  I^i/acif  nuhjcct  8.  A  Legacy  given  sabject  to  any  Coctlngency  which  may  defeat  the  Gift,  is 
to  a  Contingency  DeTerthelcsa  to  be  charged  with  Duty  aa  an  oAtolyte  bequest,  and  the  Duty  is  lo 
w/urk  nuiy  defeat  be  paid  out  of  the  Capital  of  auch  Legaey ;  and  ihould  the  Contiiigency  after- 
the  Gift.  wards  happen,  and  the  Legaey  go  to  one  liable  to  a  higher  rate  t4  Duty,  such 

Legatee  ii  to  pay  the  difference.    See  3d  Geo.  3.  c.  52.  sect.  17. 


Estates, 

How   to  account 
for  t/tc  licifiduc. 


JRevts,  Divi- 
dends^  tf'c,  to  be 
included  in  tJie 
Retidftary  Ac- 
count,up  to  the 
date  of  the  deli- 
very thereqf. 


9.  Leasehold  Estates  are  chargeable  with  Duty  as  Real  Property  under  the 
Succeasion  Duty  Act. 

10.  For  the  Payment  of  the  Duty  on  the  Residue,  a  statement  of  the  Deceased's 
Pereonal  Estate  and  the  Monies  arising  from  the  Sale  or  Mortgage  of  Real 
Esute,  or  the  Value  of  the  Real  Estate  if  not  told,  when  the  same  is  directed 
by  the  Will  or  Codicil  to  be  iold  or  mortgaged,  and  of  all  payments  made  thereout, 
is  to  be  rendered  on  the  Office  printed  Residuary  Form  No.  3,  together  with  a 
Duplicate  thereofi  and  the  Duty  when  assessed  on  the  amount  or  Value  of 
the  clear  Residue  mast  be  paid  within  Fourteen  Daye  after  such  assessment 
under  a  Penalty  qf  Treble  the  Value  qfthe  Duty. 

11.  It  having  been  determined  by  the  Court  of  Exchequer,  that  the  Duty  is 
chargeable  upon  the  Amount  or  Value  of  the  Property  as  it  stands  with  itt 
accumulationt  at  the  time  of  the  Residuary  account  being  delivered,  and  not  a$ 
it  stood  at  the  time  of  the  Death  qf  the  Deceased,  it  follows,  that  in  rendering 
an  account  of  the  Residue,  all  Investments  which  shall  have  been  made  of  any 
part  of  the  Deceased's  Personal  EsUte,  and  all  Dividends,  Interests,  and  Profits 
arising  from  the  Personal  Estate  of  the  Deceased,  subsequent  to  the  time  of  the 
Deceased^  8  Death,  and  all  accumulations  thereof  down  to  the  time  of  the  Executor's 
delivering  the  Account,  and  offering  to  pay  the  Duty  thereon,  muMthee^nndered 
as  part  of  the  Deceased's  Personal  Estate,  and  accounted  for  accordingly. 

12.  Effects,  not  consisting  of  Money  or  Securities  for  Money,  and  not  sold,  are 
to  be  valued  at  the  time  the  Account  is  rendered ;  when  Inventories,  and  proper 
Valuations  thereof  will  be  required  to  be  produced;  the  Stocks,  Shares,  &c.,  are 
to  be  valued  at  the  medium  Price  of  the  Day  on  which  the  Account  is  dated. 

18.  Where  the  Residue  of  Personal  Estate  is  given  to  one  for  Life,  and  after- 
wards to  others,  a  distinct  Account  must  be  given  of  the  Rents,  Dividends  and 
Interest  accrued  subsequent  to  the  death  of  the  Testator,  and  of  the  Payments 
thereout  for  Interest  of  Legacies,  and  for  Interest  of  the  Testator's  Debts, 
accrued  after  his  decease,  so  that  the  Balance  due  to  the  Ilesiduary  Legatee  for 
Life  may  be  clearly  ascertained,  and  the  proper  Duty  charged  thereon. 

14.  If  any  Legacy  specifically  bequeathed  shall  be  included  in  the  Account  of 
Residue  by  reason  of  the  same  being  given  to  the  Residuary  Legatee ;  or  of  the 
Person  entitled  to  the  Legacy,  and  the  Residuary  Legatee  being  liable  to  the 
sarne  rate  of  Duty,  it  wUl  be  necessary,  in  order  that  such  Legacy  may  be  dla- 
charged  in  the  Books  of  the  Legacy  Duty  OfiSce,  and  to  prevent  the  Executors 
from  being  afterwards  called  upon  to  account  for  the  Ditty  on  such  Legacy, 
to  attach  a  Note  to  the  Residuary  Statement  describing  the  Legacy  and  stating 
the  same  to  be  included  in  the  Account. 

Insolvent  Eftatcs,      16.  In  Cases  of  Insolvency,  an  Account  must  be  rendered  by  the  Executors 

in  the  maimer  before  directed,  in  order  that  the  Commissionezf  may  latiafactorilj 
ascertain  that  the  EsUte  ia  n^t  chargeable  with  Duty. 


When  and  how 
Etfects  are  to  be 
valued. 

When  the  Re- 
sidue is  given  for 
Life,  a  distinct 
account  miut  be 
kept  qfthe  Rents, 
Dividends,  ^c. 

Ko  Legaey  sped' 
fically  bequeathed 
to  be  ivcluded  in 
the  ke*idue  with- 
eut  yivnty  Notice 
theteoj* 


RATES    OF    DUTIES     payable     on 

and  Residues.* 


Legadesi     AnnuitieSi 


•  If  tho  deceased  died  on  or  after  the  1st  June,  1881,  every  pecuniary  Legacy 
or  Eesidue,  or  share  of  Besidue,  although  not  of  tho  amount  or  yalue  of  i?20,  is 
chargeable  with  Duty  by  the  44  Vict.,  Cap.  12,  Sec.  42. 


In  filling  up  the  Legacy  Receipts  and  the  Declaration 
in  the  Residuary  Account,  Uie  Conaangninity  or  Description 
of  the  Legatee  or  Annuitant  mutt  be  in  tht  following  Words 
qfthe  AcU 


To  Children  of  the  Deceased,  or  their  Descendants,  or  to  the 
Father  or  Mother  or  other  Lineal  Ancestor  of  l^e  Deceased 

To  Brothers  and  Sisters  of  the  Deceased,  or  their  DescendanU 

To  Brothers  and  Sisters  of  the  Father  or  Mother  of  the  De- 
ceased, or  their  Descendants ••.•••• 

To  Brothers  and  Sisters  of  the  Grandfather  or  Grandmother 
of  the  Deceased,  or  their  Descendants ••••• 

To  any  Person  in  any  other  Degree  of  collateral  Consan- 
guinity, or  to  a  Stranger  in  Blood  to  the  Deceased 


Out  of  Real  or 
Personal  Estate. 


XI    0  0  per  Cent 

£S    0  0  per  Cent 

£6    0  0  per  Cent 

£6    0  0  per  Cent 

XIO  0  0  per  Cent. 


The  Persons  chargeable  witli  Duty,  at  the  rate  of  Ji\  per  Cent,  are  exempt  in 
cases  where  the  Probate  or  Letters  of  Administration  have  been  obtained  on  or 
after  the  Ist  June,  1881,  in  respect  of  the  Estate  and  EfiFects,  according  to  the 
value,  whereof  Duty  shall  have  wen  paid  on  the  Affidavit,  or  Inventory,  or 
Account,  in  conformity  with  the  44  Vict.,  Cap.  12. 

The  Husband  or  Wife  of  the  Testator  is  not  chargeable  with  Duty ;  and  a  Legatee 
whose  Husband  or  Wife  is  of  nearer  relationship  to  the  TesUtor,  is  chargeable 
with  Duty  at  the  lower  rate. 

Appraisements  or  Valuations  of  any  Property  made  for  the  purpose  of  ascerUdning  the 
Legacy  Duty  payable  in  respect  thereof,  are  exempt  from  Stamp  Duty. 

Note. — It  is  absolutely  necessary,  that  the  time  when  the  Testator  died,  and  wbeni 
and  in  what  Court  the  Will  was  proved,  should  be  inserted  in  each  Reoetpt  and 
Residuary  Account 

PENALTIES. 

Perumt  paying  or  receiving  any  Legacg,  Residue  or  Share  of  Setidue  liable  to 
JJuig,  without  taking  or  sitjning  the  proyer  Receipt  for  the  same^  will  be  eubjeet  to 
a  Penalty  qf'  £10  per  Cent*  on  the  Amount  or  lvalue  rf  such  Legacy ^  ResiduOf  or 
8hare  of  Residue, 

Every  Legacy  Receipt  mwit  be  dated  on  the  Day  qf  Signing^  and  the  Dutjf 
thereon  paiii  within  Twenty -uue  days  from,  the  date  thereof,  under  a  Penalty  of 
ieiO  per  Cent,  on  the  Amount  of  the  Duty :  and  if  the  Duty  shaU  not  be  paid 
within  Three  Months  from  the  date  of  the  receipt^  a  Penalty  wUl  then  he  incurrsd 
qf  £10  per  Cent,  on  the  Amount  or  ralue  of  the  Legacy. 

The  Commissioners  of  Inland  Revenue  cannot  under  any  circumstances  stamp  a 
Receipt  on  which  the  Duty  ehaU  not  be  paid  within  IV-enti/'One  Dojfs  from  the 
datOf  uniest  the  Penalty  incurred  be  also  paid. 
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SUCCESSION  DUTY. 


By  the  Act  16  and  17  Victoriaa,  cap.  51,  called 
•*The  Succession  Duty  Act,  1853,"  duties  are 
made  payable  upon  all  Successions  to  Property 
upon  Death ;  and  it  is  by  this  Act  declared  that : — 

*•  Real  Property: '      The  term  "  Real  Property,"  shall  include  all  Freehold,  Copyhold,  Customary, 

Leasehold,  and  other  Hercditaraenta,  and  Heritable  Property,  whether  Corporeal 
or  Incorporeal,  in  Great  Britain  and  Ireland,  except  money  secured  on  Heritable 
Property  in  Scotland,  and  all  Estates  in  any  such  Hereditaments. 

"  PersoJiiU  PrO'  The  term  "  Personal  Property,"  shall  not  include  Leaseholds,  but  shall 
pcrty.'^  include  Money  payable  under  any  engagement,  and  Money  secured  on  Heritable 

Property  in  Scotland,  and  all  other  Property  not  comprised  in  the  preceding 

definition  of  Beal  Property. 

The  term  "  Property  **  alone,  shall  include  Real    Property  and   Personal 
Property. 

The  term  "  Succession/'  shall  denote  any  Property  chargeable  with  Duty 
under  this  Act 

Tnutee^*  The  term  "  Trustee,'*  shall  include  an  Executor  and  Administrator,  and  any 

Person  Aaying  or  taking  on  himself  the  Administration  of  Property  aiTected  by 
any  express  or  implied  Trust. 

WKat  DisposUiona  Every  past  or  future  disposition  of  Property,  by  reason  whereof  any  Person 
and  Devolutuyne  has  or  shall  become  beneficially  entitled  to  any  Property,  or  the  Income  thereof, 
of  Property  covfer  upon  the  death  of  any  Person  dying  on  and  alter  the  lOtli  day  of  May,  1853, 
Successions.  either  immediately  or  ailer  any  interval,  either  certainly  or  contingently  and 

either  originally  or  by  way  of  substitutiye  limitation ;  and  every  devolution  by 
Law  of  any  beneficial  Interest  in  Property,  or  the  Income  thereof,  upon  the 
death  of  any  Person  dying  on  and  after  the  lUih  day  of  May,  1863,  to  any  other 
Person,  in  possession  or  expectancy,  shall  be  deemed  to  have  conferred  or  to 
confer  on  the  Person  entitled  by  reason  of  any  such  Disposition,  or  Devolution,  a 
"  Succession :"  and  the  term  *'  Successor,"  shall  denote  the  Person  so  entitled; 
and  the  term  *' Predecessor,"  shall  denote  tlie  Settlor,  Disponer,  Testator, 
Obligor,  Ancestor,  or  other  Person  from  whom  the  interest  of  the  Successor  u 
or  shall  be  derived. 


"  Property." 
"  Succession.*' 


fi 


Joint  Tenants. 

Powers, 

Dower  and  other 
Charges. 

"Reoervation  of  any 
Ben^t. 

Htcret    Trusts  or 
fiher  Evasions, 


Joint  Tenants,  taking  by  Survivorship  are  deemed  Successors. 

Powers  of  Appointment,  when  executed,  confer  Successions. 

Hxtinction  of  Determinable  Charges  confers  Successions,  such  as  Dower, 
Widow's  Jointure,  Bent  Charges,  Annuities,  and  other  Charges,  whether  of 
Income  or  Principal. 

Dispositions,  accompanied  by  the  Reservation  of  a  Benefit  to  the  Maker, 
confer  Succesi^ions. 

Dispositions  to  take  ofleci  at  Periods,  dependent  on  Death,  or  made  with  an 
Engagement,  Secret  Trust,  or  irrangcmcnt,  or  made  for  Evading  Duty,  confer 
Suoooaaioiu. 


t  1. 


I 


Micnation  or  Sale      If  Revorsioimry  Proi>erty,  ex]X)Gtant  upon  Death,  be  veeted  by  Alienatioii  or 
of  licversions.         other  derivative  title  in  any  Person  other  than  the  Person  originallj  entitled 

under  the  bofore-mentionod  DispositiouB  or  Devolutions,  the  Duty  shall  be 

Sayablc  at  the  same  Rate  and  Tizue  aa  if  no  sach  Alienation  had  been  made  or 
erivative  title  created. 

When  Duty  The  Duties  to  be  payable  when  the  Successor  becomes  entitled  in  possesuoa 

Payable.  to  his  Succession,  or  to  the  receipt  of  the  Income  or  Profits  thereof. 

Successor  to  Real     The  interest  of  a  Successor  hi  Real  Property,  not  subject  to  a  Trust  for  Sale 
Property   to  jpay  shall  be  considered  as  an  Annuity,  equal  to  the  Annual  Value  for  his  Life  or  for 
on  Life  Value,       any  lesser  period  during  which  he  shall  be  entitled  thereto,  and  the  value  of  such 

annuity  shall  be  calculated  by  the  Tables  annexed  to  the  Succession  Dutv  Act, 
nnd  the  Duty  chargeable  thereon  shall  be  paid  by  eight  equal  Half-yearly  In- 
stalments, the  first  to  be  paid  Twelve  Months  next  after  the  Successor  shall 
become  entitled  to  the  beneficial  enjoyment,  and  the  Seven  following  Instalments 
lit  Half-yearly  intervals  of  Six  Months  each,  from  the  day  when  the  First 
Instalment  becomes  due.  If  the  Successor  die  before  all  such  Instalments  be 
due,  the  remaining  Payments  to  cease,  except  the  Successor  has  the  Real  Pro- 
perty absolutely,  and  &ien  all  the  Instalments  to  be  paid* 

All  Kecesemy  In  estimating  the  Annual  Value  of  Lands  used  for  Affricultural  Purposes, 

Out-goings  to  he  Houses,  Buildings,  Tithes,  Toinds,  Rent-charges,  and  other  Pronerty  yielding  or 
deducted.  capable  of  yielding  Income  not  of  a  fluctuating  character,  an  allowance  shall  be 

made  of  all  Necessary  Out-goings. 

Timber,  •  The  Duty  for  Tunber  (not  being  Coppice  or  Underwood,  yielding  Profit 

Yearly),  shall  be  paid  upon  Sales  exceeding  £10  yearly.    The  whole  Duty  may 
be  commuted. 

Advowscns,  The  Duty  on  Advowsons,  when  sold,  payable  on  the  purchase  money. 

Fines  on  Henewal  Whore  Property  subject  to  Lease,  and  a  further  Lease  be  made,  Duty  payable 
o/Leascs,  fc,  on  Fine,  &c. 

Manors,  Mines,  The  Yearly  Value  of  any  Manor,  Opened  Mine,  or  other  real  Property  of  & 
a7id  other  Fluctu-  fluctuating  Yearly  Income,  to  be  calculated  upon  an  average  of  Past  Profits  or 
ating  Income,         Income  as  shall  be  agreed  upon  ;  but  where  the  circumstances  do  not  admit  of 

such  agreement  recourse  is  to  be  had  to  a  percentage  upon  the  Saleable  Value. 

Successor  to  PcT'      The  Successor  to  Personal  Property  to  pay  Duty  as  if  such  Personal  Property 
sonal  Property  to  were  a  Legacy  bequeathed  by  the  Predecessor  to  the  Successor. 
pay  as  a  Legacy, 

Real  Property,  if  Money  from  the  Sale  of  Resl  Property,  under  any  Trust  for  Sale,  is  chargeable 
sold,  with  Duty  as  Personal  Property. 

Money    to    Pur-      Money  subjuct  to  Trust  for  Purchase  of  Real  Property  to  be  eutail«^(I,  is 

chase    Heal    PrO'  chargciblo  with  Duty  as  Real  Property. 

pcrty. 

Allowance  for  No  allowance  to  be  made  for  any  Incumbrance  created  or  incurred  by  the 

Incumbrances,        Successor,  but  allowance  for  all  previous  Incumbrances.    In  Real  Property,  the 

Annual  Interest  to  be  deducted. 

Duty  a  Charge  on 

the  Property,  and  The  Duty  is  the  First  Charge  on  the  Interest  of  the  Successor  in  the  Prorgrty  • 
Trueteee,      ^c,     and  the  Sucoeasor  and  Trustee,  &c.,  are  accountable  for  the  Duty.  ,  ' 

liable  to  pay,  ^ 


TrusieeSf  (fc,  to  The  accountable  PenonB  arc  to  giro  Notice  of  Succession  to  the  CommiBsionerB 
make  Returns  of  Inland  Eevcnuo  or  their  Officers,  at  the  time  of  the  First  Payment,  DeliTcry, 
and  Jccounti  of  Retainer,  Satisfaction,  or  other  Discharge  of  Personal  Property,  or  any  part 
Property »  thereof  to  or  for  the  Successor  or  any  Person  in  his  right ;  ana  in  the  case  of 

Heal  Property  when  Duty  shall  first  become  payable ;  and  deliver  a  full  and  true 
account  of  the  Property  for  the  Duty  whereon  they  shall  respectively  be  account- 
able, and  of  the  Value  thereof,  and  of  the  Deductions  Claimed,  together  with  the 
Names  of  the  Successor  and  Predecessor  and  their  Belatlon  to  each  other,  and  all 
such  other  particulars  as  shall  be  necessary  or  proper  to  ascertain  the  Duties 
fully  and  correctly. 


Tenalty, 


How  Forms  can 
be  ohtaimd  and 
the  Duties  paid. 


The  Penalty  for  not  giving  Notice  or  Delivering  an  Account,  is  £10  per  Cent 
upon  Duty  calculated  at  One  Pound  per  Cent,  for  every  Month  of  delay. 

N.B. — The  Forms  in  use  are : — 

No.  4. — For  an  account  of  Personal  Property  under  Settlements  where 
the  Duty  is  chargeable  on  the  Capital  value. 

No.  6. — For  an  account  of  Personal  Property  under  Settlements  whore 
the  Duty  is  chargeable  by  way  of  Annuity. 

No.  6. — For  an  account  of  Real  Property. 

No.  7. — For  the  second  and  subsequent  instalments  of  Duty  on  Real 
J  Property, 

These  Forms  can  be  obtained  on  personal  application  at  the  Legacy  and 
Succession  Duty  OfGce,  Somerset  House,  London,  where  also  the  Duty  can  be 
paid.  If  the  Parties  reside  in  the  Country  the  Forms  can  be  obtained  from 
the  Collector  of  Inland  Revenue,  or  at  any  Post  Office  issuing  Money 
Orders,  and  when  properly  filled  up  they  snould  be  transmitted  by  Post, 
addressed  "  The  Controller  of  Legacy  and  Succession  Duties,  Somerset  House, 
London,"  for  examination,  and  when  the  accounts  are  found  to  be  correct 
instructions  for  the  payment  of  the  Duty  will  be  given. 


\^ 
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RATES  OF  DUTY. 


Liucal  Issue  or  Lhical  Ancestor  of  the  Predecessor  £1  per  Cent. 

Brothers  and  Sisters  of  the  Predecessor  and  their  Descendants.. . .     X3     do. 

Brothers  and  Sisters  of  the  Father  or  Mother  of  the  Predecessor 

and  their  Descendants •••••    ^     ^o. 

Brothers  and  Sisters  of  a  Grandfather  or  Grandmother  of  the 

Predecessor  and  their  Descendants  ^6      do. 

Any  other  Person    = ^^^     ^^' 

The  Husband  or  Wife  of  the  Predecessor  is  not  chargeable  with  Duty  ;  and 
a  Successor,  whose  Husband  or  Wife  is  of  nearer  rolaUoiwhip  to  the  Prede- 
cessor, is  cliargcable  with  Duty  ut  the  lower  rate. 

Interest  at  the  rate  of  £l  jxr  Cent,  per  Annum,  must  bo  added  on  all 
Duties  in  arrcar.    31  and  32  Victoria,  cap.  1*J4,  Sect.  U. 
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